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TO 

The  Right  Honourable  LORD  CAIRNS, 

lobd  chancellob. 

My  Lobd, 

In  the  following  Work  I  have  endeavoured 
to  give  an  account  of  the  History,  Constitution,  Juris- 
diction, and  Procedure  of  Courts  of  the  First  Instance, 
belonging  to  a  systern  in  whose  highest  Court  of 
Appeal  you  preside.  In  availing  myself  of  the  kind 
permission  to  dedicate  the  work  to  your  Lordship,  I 
venture  to  hope  that  you  may  not  find  it  uninteresting 
to  see  how  the  ofl&ce  of  Sheriff",  which  (derived  in 
both  instances  from  the  same  Anglo-Saxon  source) 
in  England  sank  beneath  the  influence  of  the  Central 
Courts  to  the  performance  of  executive  functions,  in 
Scotland  has  retained  much  of  its  original  jurisdiction, 
has  found  its  place  among  the  more  modem  tribunals, 
and  continues  to  perform — as  I  believe  with  general 
and  warm  approval — a  very  large  proportion  of  the 
judicial  work  of  the  country. 

I  have  the  honour  to  remain. 

My  Lobd, 

Your  Lordship's  most  obedient  Servant, 

J.  DOVE  WILSON. 


PBEPACE  TO  THE  SECOND  EDITION. 


The  First  Edition  of  this  work  having  been  out  of 
print  for  some  time,  I  have  prepared  the  present,  incor- 
porating the  Statutes  and  Decisions  of  the  last  seven 
years,  many  of  them  of  considerable  importance. 

By  the  addition  of  an  Introduction  containing  an 

* 

account  of  the  History  of  the  SheriflF  Courts,  I  have 
completed,  in  this  Edition,  the  plan  of  the  whole  work 
as  originaUy  designed. 


Abzbdxxn,  October  1875. 
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The  First  Edition  of  this  work  having  been  out  of 
print  for  some  time,  I  have  prepared  the  present,  incor- 
porating the  Statutes  and  Decisions  of  the  last  seven 
years,  many  of  them  of  considerable  importance. 

By  the  addition  of  an  Introduction  containing  an 
account  of  the  History  of  the  SheriflF  Courts,  I  have 
completed,  in  this  Edition,  the  plan  of  the  whole  work 
as  originally  designed. 


Abebdbxn,  October  1876. 


PREFACE. 


There  can  be  no  question  of  the  importance  of  that 
branch  of  the  law  which  treats  of  the  modes  in  which 
rights  are  enforced.  To  the  public  it  is  perhaps  the 
most  important  branch,  because,  unless  its  provisions 
are  arranged  in  such  a  manner  as  to  permit  the  quick, 
certain,  and  inexpensive  settlement  of  disputes,  the  pro- 
visions of  all  the  other  branches  of  the  law  may  remain 
to  a  great  extent  inoperative.  Unfortunately  it  is  the 
branch  which  has  fewest  attractions  to  the  jurist,  and 
in  Scotland  it  has  been  comparatively  neglected.  It 
has  consequently  suffered  both  in  substance  and  in 
form.  In  substance  the  deficiencies  are  not  so  marked ; 
but  the  form  is  about  as  inconvenient  as  can  well  be 
imagined.  The  law  of  process,  which  in  any  well  con- 
sidered system  ought  to  be  embodied  in  a  code,  has  to 
be  searched  for  through  innumerable  decisions,  through 
many  statutes  and  many  rules  of  Court,  hardly  one  of 
which  is  complete  in  itself;  and  which,  taken  altogether, 
extend  over  such  a  period  of  time,  and  fill  such  a  mass 
of  literature,  as  to  make  the  extrication  of  the  practical 
rules  a  task  of  serious  difficulty. 

The  object  of  this  treatise  is  to  present  an  account 
of  the  Constitution,  Jurisdiction,  and  Practice  of  the 
Sheriff  Courts  in  Civil  Causes,  in  as  clear,  concise,  and 


Till  PREFACE. 

systematic  a  fonn  as  may  be  possible.     [Reserving  the 
History  of  the  Sheriff  Courts  for  the  Introduction],  I 
have   not    entered   upon    historical    matters   [in   the 
treatise  itself]  further  than  is  necessary  at  times  to 
explain    proceedings    which    might    otherwise    have 
appeared   anomalous.       The  plan  of  the  treatise  is, 
firstlyy  to  explain  the    constitution  and    jurisdiction 
of   the   Sheriff  Court ;    secondly ^  to  trace  the    ordi- 
nary action  for  the  payment  of  money  from  begin- 
ning to  end,  giving  (in  separate  chapters)  the  normal 
proceedings  that  occur  in   almost  every  action,  the 
occasional  proceedings  required  in  exceptional  circum- 
stances, the  right  of  appeal  within  the  Court,  and  the 
mode  of  enforcing  the  final  judgment;  thirdly ^  to  take 
each  of  the  special  forms  of  action  competent,  and  to 
explain  T^herein  it  differs  from  the  ordinary  action; 
BXidy  fourthly^  to  point  out  wherein  the  summary  civil 
procedure  authorised  by  the  Small  Debt  Act  of  1837, 
and  the  Debts  Recovery  Act  of  1867,  differs  from  the 
ordinary  procedure.     This  concludes  the  proper  work 
of  the   Sheriff  Court ;    but   to   complete  a  practical 
treatise  there  is  required,  Jifthly,  an  account  of  the 
jurisdiction  which  the  Sheriff  exercises  as  Conmiissary ; 
and,   sixthly,   an   account   of   the  various    modes  of 
appealing  from  the  decisions  of  the  Sheriff  Court  to 
Higher  Courts;  and  these  subjects  I  have  added.     In 
the  Appendix  are  contained  the  Acts  of  Parliament  and 
Acts  of  Sederunt  required  in  practice;  and  in  the 
Schedules  to  these  various  Acts  will  be  found  the  forms 
in  common  use. 

The  experience  I  have  had  for  some  years  as  a 
Sheriff-Substitute  has,  I  trust,  been  useful  to  me  for  the 
present  work;  and  I  have  been  fortunate  enough  to 


PREFACE.  IX 

have  had  valuable  assistance  in  its  preparation.  Mr 
SherifF  Smith,  of  Elgin,  has  not  only  assisted  me  in  the 
earlier  stages  of  the  work,  but  in  going  over  the  proof 
sheets  has  given  me  the  benefit  of  numerous  and  most 
useful  suggestions.  For  much  assistance  of  the  same 
kind,  in  the  department  which  comes  more  directly  uider 
the  notice  of  the  Clerks  of  Court  than  under  that  of 
the  Judges,  I  am  indebted  to  Mr  John  Grant  Leslie, 
Sherifi'-Clerk-Depute  of  Aberdeenshire,  and  to  Mr  Alex. 
Grordon  Brown,  SherifF-Clerk-Depute  of  Kincardine- 
shire, the  former  of  whom,  in  reading  the  proof  sheets 
has  colnmunicated  the  benefit  of  a  very  long  ex- 
perience. [*]  To  Mr  A.  Ellison  Ross,  S.S.C.,  I  am 
indebted  for  the  preparation  of  the  Index.  In  con- 
clusion, I  have  to  add  that,  in  a  work  which  involves 
an  unusual  amount  of  detail,  I  can  scarcely  hope  to 
have  altogether  avoided  inaccuracies;  but  that  if  any 
reader  should  discover  either  error  or  defect,  he  will  do 
me  a  favour  if  he  will  inform  me  of  it. 

Stonehaven,  Kincardineshire, 
March  1869. 


[*  Mr  Grant  Leslie  and  Mr  Qordon  possessed  unwearying  energy,  and 

Brown  have  not  survived  to  see  the  each  died  in  harness,  leaving  the 

Second  Edition  of  this  work,  in  kindly  memory  of  how  it  was  possi- 

whose   progress   they   took  much  ble  to  temper  arduous  labours  with 

firiendly  interest    Though  neither  a  willing  courtesy.] 
was  of  strong   constitution,   each 
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HISTOEICAL  INTRODUCTION. 

TN  the  body  of  this  Treatise  I  have  described  the  existing 
constitution  of  the  Sheriff  Courts,  endeavouring  to 
answer  the  two  questions — ^What  it  is  they  profess  to  do  ? 
and  How  it  is  that  it  is  done  ?  The  necessity  which  I  am 
under — for  practical  purposes  —  of  answering  those  two 
questions  in  the  treatise  with  as  much  brevity  and  clearness 
as  may  be  possible,  has  prevented  me  from  there  entering 
on  historical  matters  further  than  is  occasionally  requisite 
in  order  to  make  the  statement  intelligible.  But  the  his- 
torical part  of  the  subject  is  by  far  the  most  interesting, 
and  while  investigating  the  present  condition  of  the  Courts, 
there  grew  under  my  hands  a  quantity  of  materials  useful 
only  for  illustrating  the  past.  These  I  from  time  to  time 
supplemented  by  farther  investigations,  and  in  this  His- 
torical Introduction  I  propose  to  answer,  as  best  I  can,  the 
qtiestion  How  it  is  that  the  Sheriff  Courts  have  come  to  be 
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here  ?  The  reply  will  have  an  interest  for  students  of  law, 
and  possibly  for  some  of  its  practitioners.  I  hope  that  it 
may  also  have  a  wider  interest.  As  a  chapter  in  the  history 
of  civilization,  describing  the  progress  of  an  important 
institution  from  the  rudest  beginnings  to  a  comparatively 
high  development,  it  may  interest  many  to  whom  the  purely 
legal  discussions  would  be  merely  an  affliction. 

The  Scotch  Sheriff  Courts  are  not,  as  the  English  County 
Courts  are,  things  of  yesterday,  regulated  by  complete  statu- 
tory codes,(a)  with  all  their  parts  forming  a  fairly  harmonious 
whole,  but  are  ancient  institutions,  and  though  still  full  of 
vigorous  life,  full  also  of  all  manner  of  anomalies.  Though 
local  courts,  their  jurisdiction  in  some  respects  rivals  that 
of  the  highest  courts.  At  other  times  the  jurisdiction  falls 
short  at  strangely  absurd  limits.  The  Sheriflf  Courts  may, 
for  example,  settle  the  right  to  any  amount  of  money,  and 
yet  cannot  decide  as  to  the  property  of  a  square  yard  of  land. 
In  applying  deeds,  they  may  settle  questions  of  law  involving 
any  extent  of  pecuniary  liability,  and  yet  be  stopped  by 
inability  to  determine  the  simplest  questions  of  fact  in- 
volving perhaps  only  a  few  pounds.  Not  less  startling  are 
the  anomalies  in  their  modes  of  proceeding*  Matters  in- 
volving the  merest  trifles  will  be  found  to  be  regulated  with 
the  utmost  precision,  and  matters  of  the  highest  importance 
left  with  the  loosest  vagueness.  The  time,  for  example,  at 
which  some  pleading  may  require  to  be  lodged  will  be  found 
to  have  been  an  object  of  most  anxious  solicitude  to  the 
Legislature,  while  on  points  even  affecting  the  liberty  of  the 
subject,  it  will  be  found  that  no  old  popular  court  that  ever 

(a)  The  '*  Rules,  orders  and  forms "  (Eq. )  1.    The  only  material  changes 

issued    in    1867    for    the    English  on  them  are  made  by  the  Act  of  the 

Oounty  Courts  are  almost  a  code,  present  year,  38  and  89  Vict.  o.  50. 
They  will  be  found  in  toI.  37,  L.  J. 
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met  on  its  moot  hill  was  freer  from  written  law.  And  if 
what  the  Sheriff  Courts  may  do,  and  how  they  may  do  it,  are 
subject  to  such  anomalies,  not  less  strange  are  the  relations 
in  which  they  stand  to  the  higher  courts  under  whose 
control  they  work.  A  man  may  discover  that  he  has  been 
fined  by  the  Sheriff  a  hundred  pounds,  or  has  been  sentenced 
to  pass  a  year  or  two  of  his  life  in  prison,  and  that  he  has 
no  appeal ;  while  another,  who  perhaps  complains  that  he 
has  been  wrongously  deprived  of  a  half-crown  snuff-box,  may 
find  that  he  possesses  the  ruinous  privilege  of  appealing,  even 
till  he  reaches  the  House  of  Lords. 

It  is  almost  self-evident  that  the  system  could  never 
have  had  a  deliberate  constructor.  Time  was  when  men 
were  satisfied  to  assume  that  at  sonie  distant  period  a  great 
legislator  had  deliberately  planned  and  laid  out  an  institution, 
and  that  the  anomalies  were  the  growth  of  subsequent  times. 
Every  country  almost  has  its  great  prehistoric  legislator,  and 
as  Greece  had  its  Solon  and  Lycurgus,  so  had  we  for  cen- 
turies of  the  Middle  Ages  our  Malcolm  and  our  David,  to 
whom  the  framing  of  the  good  old  laws  was  attributed. 
Perhaps  to  them  was  never  consciously  attributed  the  insti- 
tution of  the  Sheriff  Courts,  because  our  ancestors  seem 
little  to  have  troubled  themselves  about  the  origin  of  our 
institutions.  But  for  long  in  England  it  was  received  as  an 
adequate  explanation  of  the  origin  of  the  county  system, 
that  Alfred  the  Great  had  divided  out  the  country  into 
shires,  and  provided  each  with  its  appropriate  staff  of 
officer8.(&)  Plainly  no  such  heroic  solution  of  the  question 
will  suffice.  As  assumptions  are  discarded,  and  facts  are 
investigated,  no  trace  of  a  deliberate  origin  for  such  institu- 
tions is  to  be  found.     To  use  language  familiar  in  other 

(b)  See  Spelman's  Glossary,  p.  141. 
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departments  of  science,  such  institutions  as  our  local  courts 
are  due  to  a  process  of  evolution,  whereby  from  old,  and 
often  widely  different  institutions,  the  present  have  been 
gradually  developed. 

In  tracing  this  process  of  evolution,  it  will  necessarily  be 
only  the  leading  currents  that  can  be  followed,  and  the 
leading  features  that  can  be  noticed.  A  merely  chronolo- 
gical narrative  of  the  changes  that  have  befallen  the  Sheriff 
Courts  would  have  no  value  and  no  interest ;  it  is  only  by 
connecting  the  changes  together  by  the  ideas  that  have  been 
at  their  root  that  they  can  have  either  the  one  or  the  other ; 
and  it  is  better  to  run  the  risk,  unavoidable  perhaps  in  the 
first  attempt,  of  classifying  the  facts  to  some  extent  errone- 
ously, than  to  leave  the  attempt  unmade. 

The  territorial  divisions  to  which  our  Sheriff  Courts  are 
attached  are  far  older  than  the  Courts  themselves.  The 
origin  of  these  divisions  is  obscure.  But  if  there  is  anything 
clear  about  the  division  of  the  country  into  counties  it  is 
that  it  was  not  made  purposely.  There  is  no  such  thing 
known  in  history  to  a  division  of  Scotland  into  districts  for 
judicial  or  administrative  purposes.  And  a  glance  at  a  map 
will  show  at  once  that  there  never  could  have  been  such  a 
thing.  The  enormous  variation  in  size,  the  inconvenience 
and  irregularity  of  shape — so  great  that  their  fragments  axe 
sometimes  scattered  in  different  parts  of  the  country — show 
that  the  counties  were  never  laid  out  as  administrative  dis- 
tricts. They  must  have  had  their  origin  in  some  natural 
circumstances ;  and  as  to  what  that  origin  was  we  have  no 
difficulty  in  making  at  least  a  plausible  surmise.  In  point 
of  time  their  origin  is  prehistoric.  There  seems  little  doubt 
but  that  the  germs  of  the  present  counties  existed  long 
before  Scotland  had  any  right  to  be  considered  as  a  consoli- 
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dated  nation.  Individual  modifications  there  have  been 
within  the  historic  times ;  counties  have  been  subdivided, 
others  thrown  together,  and  parts  have  been  taken  from  one 
and  added  to  another,  but  even  these  modifications  have  been 
comparatively  few.  The  first  complete  list  of  the  Scottish 
counties  known  to  me — ^that  made  about  six  centuries  ago 
for  Edward  the  First — scarcely  differs  from  the  present  divi- 
sion, (c)  It  is  the  same  with  England,  where  the  counties, 
as  given  by  William  of  Malmesbury,  do  not  differ  materially 
from  what  they  are  now.(d)  The  germ  of  the  system  there- 
fore goes  back  beyond  the  historic  period  to  the  time  when 
the  country  was  still  divided  among  a  set  of  semi-indepen- 
dent tribes.  It  is  of  course  impossible  to  trace  all  the 
counties  back  to  this  stage,  but  in  the  case  of  many  of  them, 
among  which  Fife,  Forfar,  Kincardine;  and  Moray  may  be 
instanced,  there  is  sufficiently  good  evidence  that  the  county 
existed  long  previous  to  its  incorporation  in  the  kingdom  as 
an  almost  independent  earldom  or  maor-mordom,  or  by 
whatever  other  name  antiquaries  may  think  best  to  call  it.(c) 
What  is  known  about  these  instances  may  readily  be  be- 
lieved to  have  happened  in  others.  On  this  theory  all  the 
irregularities  of  size  and  shape  are  easily  explained.  The 
county  consisted  of  just  as  much  land  as  the  tribe,  or  colony 
it  may  be,  which  first  settled  on  it  could  conquer  and  hold 
together. 

These  tribal  settlements  must  have  contained  within 
themselves  from  the  earliest  times  some  means  of  adminis- 
tering justice.    What  those  were  in  Scotland  the  knowledge 


(e)  Printed  in  voL  L  of  the  folio        (e)  Mr  E.  W.  Bobertaon's  Early 

edition  of  tlie  Soots  Acts.  Scottish   History    exhibits   at    fnU 

(d)  See  Palgrave's  English  Ck>m-  length,   and   with   much   learning,' 

monwealth,  part  i.  pp.  116,  117.  what  is  to  be  said  on  this  subject. 


6  HISTORICAL  INTRODUCTION. 

we  have  of  our  country  does  not  enable  us  to  say,  but,  by 
putting  together  what  is  known  here  with  what  is  known  in 
other  countries  of  the  institutions  of  the  races  which  settled 
here,  we  obtain  a  view  of  what  ours  must  have  been.(gr) 

At  the  opening  of  tlie  historic  period  in  Scotland  four 
leading  races  are  found  in  possession.  To  the  south  of  the 
Forth  the  Saxons  have  possession  of  the  eastern  half,  and 
the  British  of  the  western;  while  to  the  north  of  the  Forth 
the  Celts  have  possession  of  all  not  conquered  by  the  Norse- 
men. You  will  see  that  I  have  discarded  the  Picts,  and  I 
have  done  so  on  the  ground  that,  although  they  may  have 
formed  a  separate  race,  their  institutions  have  so  completely 
disappeared  that  they  may  be  left  out  of  consideration.  The 
four  leading  races — ^not  one  of  which  probably  was  unmixed 
— ^all  closely  resembled  each  other.  The  four  fall  readily  into 
two  groups,  the  Teutonic  and  Celtic ;  and  it  is  customary  to 
assume  that  there  were  great  and  fundamental  differences  at 
least  between  those  two  races.  I  do  not  think  the  facts 
bear  this  out.  We  have  been  misled,  I  think,  by  two 
things.  All  barbarous  (and  most  civilised)  nations  are  in 
the  habit  of  greatly  exaggerating  the  differences  between 
themselves ;  and  we  are,  moreover,  too  apt  to  assume  that 
the  difference  in  the  name  of  an  official  or  institution  im- 
plies some  essential  difference  in  function,  whereas  the 
difference  may  have  originated  in  the  merest  trifle.  We 
find  very  considerable  diversity  of  name  among  the  officials 
in  Teutonic  and  Celtic  antiquities,  but,  so  far  as  we  can 
gather,  very  little  difference  in  duty,  and  the  explanation  I 
suggest  is,  that  the  nominal  differences  were  due  to  acciden- 
tal circumstances,  to  which  we  have  now  lost  the  clue. 

(^)  The  leading  authorities  will  be  £•  W.  Bobertson's  Historical  Essays 

found  in  Schmidt,  Gesetzeder  Angel-  (1872,  article  '*  Shire'*);    and  Pal- 

Sachsen;     Gneist,    Gesohichte   der  grave's  English  Commonwealth,  al- 

Englisohen  OommnTial — veifassqng ;  ready  referred  to. 
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How  little  difference  of  name  necessarily  implies  difference 
of  function  may  be  seen  from  one  modern  instance.  Duke, 
Marquis,  Earl,  Viscount,  and  Baron,  are  all  usually  supposed 
by  us  to  mark  differences  worthy  of  being  kept  in  mind ; 
but  if  the  antiquary  of  the  future  should  direct  his  attention 
to  the  matter,  he  would  find  that  the  essential  difference  lay, 
not  in  power,  influence,  wealth,  or  intellect,  but,  possibly 
after  much  labour,  would  discover  that  it  lay  in  the  right  to 
walk  in  a  certain  rank  in  processions  that  were  never  held, 
and  in  the  right  to  certain  distinctive  robes  that  were  never 
worn. 

In  all  the  four  races  the  tribal  constitution  seems  to  have 
been  almost  identical,  and  all  recognised  the  distinction 
between  executive  and  judicial  functions.  In  the  Saxon 
country  two  lay  officials  were  supreme — the  Earl  and  the 
Sheriff.  Among  the  Celts — Chief  and  Brehon  filled  analo- 
gous o£Sces.  Among  the  Norse  and  the  British  a  similar 
division  reigned.  How  the  division  of  duty  first  arose  it  is 
hardly  possible  to  explain,  nor  do  we  know  with  certainty 
how  the  appointments  to  the  respective  offices  were  made 
It  is  common  to  believe  that  representative  institutions  ex- 
isted at  some  early  period  among  the  Saxons  while  they 
were  still  in  their  German  home,  and  that  these  representa- 
tive institutions  were  superseded  afterwards  by  hereditary.  (A) 
It  seems  to  me,  with  all  deference  to  high  authorities,  that 
the  evidence  on  which  this  is  believed  is  insufficient.  The 
Boman  writers,  Csesar  and  Tacitus,  on  whose  statements  it 
is  mainly  founded,  could  easily  have  been  misled  by  their 
preconceived  ideas,  and  by  the  difficulty  they  were  under  of 
getting  accurate  information,  (i)     It  would  be  against  every- 

{K)  See  Freeman's  Growth  of  the     of  this  yiew. 
English  Ck)nstitation  for  a  statement        (0  The  reader  will  find  the  pas- 
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thing  that  is  known  of  other  rude  tribes  to  suppose  that  the 
early  Saxons  had  representative  institutions,  and  to  suppose 
that  they  relapsed  to  hereditary  as  they  grew  more  civilised. 
Certainly,  at  the  dawn  of  the  historic  period  the  Earl  was 
hereditary.  The  Chief  and  the  Brehon  were,  so  far  as  we 
can  ascertain,  also  hereditary.(A;)  From  these  I  infer  that 
the  Sheriff  must  also  have  been  a  hereditary  official ;  and 
unless  he  had  all  along  been  so,  I  do  not  see  how  his  office 
could  have  been  so  quietly  accepted  in  that  form  for  centu- 
ries of  the  historic  period.  That  the  office  was  ever  elective 
there  is  no  evidence.  The  only  doubt  is  whether  the 
Sheriff  may  not  have  been  nominated  by  the  Earl ;  but  this, 
seeing  that  he  claimed  almost  equal  authority,  and  that  he 
was  the  principal  check  on  the  Earl's  abuse  of  power,  I 
think  improbable.  In  speaking  of  these  offices  as  heredi- 
tary, it  must  not  be  understood  that  I  use  the  word  in  the 
strict  sense  with  which  we  are  familiar.  Till  an  office  de- 
generates from  a  power  to  a  mere  dignity,  it  can  never  be 
strictly  hereditary.  At  most  the  right  to  it  lies  in  a  parti- 
cular family,  the  members  of  which  and  the  governed  class 
settle  between  them,  in  all  sorts  of  irregular  ways,  the  par- 
ticular holder  of  the  office. 

Having  thus  traced  the  offices  back  to  the  hereditary 
stage,  we  are  still  a  long  way  from  knowing  their  origin. 
How  the  offices — either  that  of  ruler  or  that  of  judge — came 
to  be  hereditary  I  do  not  profess  to  explain.  The  race  of 
hereditary  judges  is  almost  extinct,  while  hereditary  rulers 

sages  referred  to,  as  weU  as  many  dantly  make  this  ont.    This  treasozy 

others  bearing  on  the  subject,  in  of  Celtic  law  and  custom  has  (with 

Professor   Stubb's    mustrations   of  the  needful  translation}  been  in  great 

English  Constitutional  History.  part  published  by  the  Irish  Beoord 

(k)  To  go  no  further  than  the  Commission. 
Senchus  Mor,  many  parts  of  it  abun- 
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8tm  flourish  in  abundance,  but  the  origin  in  either  case  is 
lost  in  obscurity,  and  is  equally  difficult  of  explanation. 
Palgrave's  most  ingenious  suggestion,  that  the  Earl  repre- 
sented the  freeman,  and  the  Sheriff  the  churl,  among  the 
Saxons,  affords  a  possible  clue.  The  free  and  the  unfree 
were  probably  the  descendants  respectively  of  a  conquering 
and  a  conquered  race,  and  the  hereditary  judges  might  be 
the  descendants  of  the  chiefs  of  the  latter,  retaining  the 
right  to  advise  after  the  power  to  order  had  expired. 
Another  view,  however  much  less  probable,  would  explain 
the  existence  of  these  hereditary  judges  on  the  ground  of 
inherited  fitness  for  the  office,  just  in  the  same  way  as  other 
hereditary  professions  and  trades  arose.  To  support  this 
view  there  is  the  fact  that  the  earliest  laws  were  undoubt- 
edly metrical,  and  were  handed  on  from  father  to  son,  and 
it  is  thus  possible  that  not  only  the  possession  of  the  mate- 
rials, but  the  power  to  ai)ply  them,  might  come  to  be  in- 
herited. (Z) 

The  tribal  judges  were  hardly  judges  in  our  sense  of  the 
word.  They  were  more  of  the  nature  of  assessors  to  or 
sometimes  presidents  of  the  Court.  The  Court  must  have 
been  composed  of  all  the  free  men  of  the  tribe ;  its  president 
usually  was  the  Earl  or  Chief.  It  was  only  in  the  absence 
of  the  Earl  that  the  Sheriff  presided.  It  is  this  which  ex- 
plains the  misunderstanding  embodied  in  the  Latin  trans- 
lations of  the  names,  which  made  the  Earl  and  Sheriff  re- 
spectively Comes  and  Yice-comes.  The  position  of  the 
Brehon  as  a  mere  adviser  is  very  plain  in  the  remains  of  the 
Celtic  laws  which  we  have.(w)      So  thoroughly  was  the 

(I)  The  earUer  parts  of  the  Sen-        (n)  SenohuB  Hor,  yoL  L  pp.  19, 
ehiu  Mor  are  in  rhyme.      See  also     55,  203,  &o, 
Palgraye,  pt.  iL  p.  cxzziii. 
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Sheriff — whatever  seat  he  may  have  occupied  in  the  Court 
— a  mere  adviser,  that  even  in  comparatively  late  historic 
times  he  was  obliged  to  leave  it  wliile  the  members  deliber- 
ated, (o)  The  free  men,  or,  as  they  were  afterwards  called, 
freeholders,  decided  everything — ^both  fact  and  law — and  were 
the  direct  ancestors,  in  Scotland  at  least,  of  the  present 
jurors.  Until  long  within  the  historic  period  in  Scotland, 
the  Sheriff's  Court  had  the  character  of  a  popular  assembly ; 
all  the  freeholders  were  bound  to  attend  it,  all  who  attended 
formed  the  jury,  and  this  jury  decided  all  questions,  civil 
and  criminal,  of  law  and  of  fact.  It  was  apparently  through 
the  disuse  of  the  freeholders  to  attend  that  the  Sheriff'  came 
to  be  in  most  cases  the  sole  judge,  (p) 

An  uninterrupted  continuity  cannot  be  traced  between 
the  old  tribal  courts  and  the  modern  Sheriff  Courts. 
Whether  in  prehistoric  times  there  ever  were  in  Saxon 
Scotland  Sheriffs  with  the  same  powers  as  they  had  in  other 
Saxon  settlements  is  not  clear.  It  is  very  possible  that  on 
this,  their  farthest  colony,  and  with  its  inhabitants  much 
mixed  vdth  older  races,  Saxon  institutions  did  not  flourish 
in  their  full  strength.  If  they  did  they  must  have  decayed; 
and  so  apparently  had  the  tribal  courts  in  the  other  parts 
of  the  country.  Long  before  the  counties  became  integral 
parts  of  the  kingdom,  the  bond  which  had  kept  the  county 
together,  and  had  made  it  capable  of  acting  as  one  whole, 
had  become  weakened.  In  the  earlier  charters  and  collec- 
tions of  law,  at  the  opening  of  the  historic  period  in  Scot- 

(p)  Assise  of  King  David  IV.;  Scots  to  an  abstract  of  them  which  he  pre- 

Acts  (fol.)  YoL  i.  p.  5.  pared.    The  juries  are  of  all  ntiinbers, 

(p)  The  Sheriff  Court  Records  of  eleyen,  fifteen,  sixteen,  and  eighteen, 

Aberdeen  from  1503  to  1508  are  ex-  for  example.      The  absent  are  fined, 

tant,  and  through  the  kindness  of  The  causes  are  both  ciyil  and  crimi- 

the  late  Mr  Grant  Leslie  I  had  access  nal. 
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land,  the  county  judge  is  a  mere  shadow ;  and  it  is  the 
court-s  of  the  Burghs  and  of  the  Barons  which  we  find  as  the 
active  administrators  of  justice.  The  communities  into 
which  the  county  was  subdivided  had  grown  far  too  strong 
and  too  independent,  and  the  power  of  the  Earl  and  the 
Earl's  CJourt,  or  that  of  the  maormor,  seems  (beyond  his  own 
barony)  to  have  existed  as  a  mere  tradition.  Practically,  at 
the  opening  of  the  historic  period,  say  in  the  year  1000,  and 
for  more  than  a  century  after  that  date,  there  was  no  Sheriff 
or  other  county  judge  in  Scotland.  That  fact  the  charters 
and  documents  of  the  eleventh  century  show  pretty  dis- 
tinctly. (5)  What  we  have  to  explain,  therefore,  is  how  the 
Sheriff's  office  was  here  introduced  or  revived,  and  by  what 
influences  it  was  fostered,  till  it  came  to  be  in  civil  matters 
the  sole  county  authority  in  every  district. 

It  is  at  the  opening  of  the  historic  period  that  a  new  in- 
fluence comes  to  bear.  When,  after  the  Norman  Conquest^ 
England  became  consolidated  under  one  government,  it  be- 
came a  question  whether  the  Scotch  tribes  were  to  fall  under  it, 
or  were,  by  uniting,  to  preserve  for  some  centuries  more  their 
independence.  That  question  was  fought  out.  One  of  the 
families  of  the  ancient  earls  became,  after  endless  conflicts 
with  the  others,  strong  enough  to  enforce  its  claim  to  the 
Crown,  and  to  assert  its  right  to  lead  the  nation.  It  took 
more  than  three  centuries  before  this  was  accomplished, 
before  the  consolidation  of  Scotland  was  even  in  appearance 
effected  and  the  question  of  independence  settled.  To  our 
powerful  rival  we  owed  the  necessity  of  uniting,  and  to  the 

(g)  King  David's  oharters,  bo  tax  are  mentioned  in  the    '*  Assize  of 

as  I  have    seen,    hardly    mention  David,"  but  only  the  germ'  of  this 

Sheriffs.    Mention  of  them  seems  to  compilation  can   have   come   from 

become  frequent  first  in  the  time  of  David's  time. 
William  the  Lion  (1166-1214).   They 
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same  necessity  that  of  preserving  our  union.  The  royal 
authority  became  the  symbol  of  union,  and  in  our  country 
there  came  to  work  itself  out  that  same  problem  of  centralisa- 
tion which  was  seething  in  the  Middle  Ages  in  every  country 
in  Europe. 

The  power  of  the  Crown  was  used,  as  every  one  knows,  to 
destroy  that  of  the  earls  and  barons,  and  to  reduce  their 
position  to  that  of  powerless  dignitaries.  The  history  of  how 
that  was  done  belongs  to  the  region  of  politics.  The  only 
result  of  it  which  concerns  us  was  the  revival,  under  a  new 
theory,  of  the  County  Court.  The  ancient  office  of  Sheriff 
became  of  great  importance.  In  a  mixed  nation  the  in- 
stitutions of  one  of  the  races  must  in  the  end  predominate, 
and  with  us  the  Teutonic  obtained  the  lead.  If  it  was  right 
to  learn  from  the  enemy,  we  made  no  scruple  about  learning 
from  England.  Our  Court  and  our  wealthy  classes  were 
thoroughly  imbued  with  Norman  or  Saxon  ideas,  (r)  We 
copied  their  institutions  wholesale.  Our  burgh  laws,  our 
cathedral  charters,  nay,  what  bore  to  be  the  very  codes  of 
our  national  laws,  we  copied  verbatim  from  English  sources. 
Among  other  institutions  we  copied  that  of  Sheriff.  At  the 
period  of  its  highest  importance  the  English  office  of  Sheriff 
was  exactly  the  thing  for  our  kings.  The  office  was  at  its 
highest  in  England  at  the  end  of  the  Saxon  period.  The 
Sheriff  had  then  lost  the  character  of  a  local  official,  and  was 
known  as  the  King's  Sheriff.  Probably  this  had  resulted  from 
his  having  been  played  off  against  the  earl,  as  being  the  king's 
representative  within  the  earldom  or  county.     In  Scotland  a 

(r)  Mr  R  W.  Bobertson  attributes  taries   of   Alexander's   Court   were 

the  Norman  influx  to  the  time  of  Gaelic. — Early  Scottish  Histoiy,  voL 

David,  and  —  apparently   on   good  i,  p.  184. 
grounds — maintainB  that  the  digni- 
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representative  of  the  King^s  authority  in  each  district  was 
what  was  wanted,  and  the  example  of  England,  harmonising 
as  it  did  with  the  old  traditions  of  Scotland,  made  the  Sheriff 
exactly  the  official  to  be  introduced.  It  thus  happened  that 
an  office,  which  in  its  original  country  was  virtually  extin- 
guished in  the  process  of  centralisation,  was  taken  up  and 
fostered  in  our  country.  In  England  the  power  of  the 
Sheriffs  fell  before  that  of  the  King's  Justices  who  went 
their  circuits.  In  Scotland  we  were  a  long  way  from  the 
time  when  the  Circuit  Courts  could  exert  much  real  power, 
and  the  office  of  Sheriff  afforded  the  readiest  means  of  pro- 
pagating the  royal  authority. 

The  change  was  made  easy  by  the  feudal  theory  (which 
came  into  fashion)  of  all  power  flowing  from  the  king,  and 
of  the  proper  evidence  of  it  being  a  royal  charter.  («)  Thus 
earl  and  thane,  maormor  and  toshach,  were  persuaded, 
whenever  it  was  possible,  to  accept  grants  of  sheriffdom, 
and  give  up  their  independence  in  return  for  royal  patronage. 
The  local  dignitary  was  thus  turned,  sometimes  doubtless 
sore  against  his  will,  into  a  representative  of  the  central 
power ;  and  then  began  a  long  series  of  changes  by  which 
his  local  rivals  were  extinguished,  and  at  the  same  time  his 
own  subjection  completed. 

The  Sheriffs  being  thus  established,  the  changes  by 
which  their  courts  came  at  last  to  be  the  only  local  courts 
having  jurisdiction  of  any  extent  were  not  carried  out  except 
through  a  long  interval  of  time.  Their  courts  had  three 
formidable  rivals.  In  the  counties  they  for  long  shared  the 
power  vnth  the  Courts  of  the  Begalities.  In  the  burghs  they 
were  (till  quite  recently)  eclipsed  by  the  Burgh  Courts.    In 

(«)  The  thecny  of  the  King's  sapre-     to  **  Maloolm  Ifakkenneth,"  printed 
iDAcy  is  set  out  in  the  laws  attributed    in  voL  i  of  Soot's  Acts  (foL). 
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both  town  and  county  they  had  to  yield  in  certain  important 
matters  to  the  Bishop's  Diocesan  Courts. 

The  Courts  of  the  Begalities  were  the  direct  descendants 
of  the  ancient  courts  of  the  baronies  or  communities  into 
which  the  counties  had  come  to  be  subdivided  before  the 
dawn  of  the  historic  period.  Their  jurisdiction,  dating  of 
course  from  the  times, when  central  courts  did  not  exist, 
was,  as  the  name  implies,  regal,  including  everything 
which  could  fall  under  the  cognizance  of  a  court  in  early 
times.  Even  the  four  pleas  of  the  Crown  were  dealt  with 
by  the  courts  of  the  regalities.  (<)  The  parts  of  the  county 
which  were  not  regalities  were  called  the  royalty.  How  the 
germ  of  the  royalty  arose  it  is  not  difficult  to  guess.  The 
Sheriff  was  always  one  of  the  barons,  and  doubtless  at  first 
the  royalty  was  nothing  but  his  own  hereditary  barony  and 
the  Crown  lands,  which  were  often  extensive.  But  every 
means  was  taken  to  add  to  it  at  the  expense  of  the  regality. 
Whenever  the  jurisdiction  of  any  barony  was  forfeited  or  fell 
into  disuse,  the  territory  accresced  to  the  royalty,  and  fell 
under  the  Sheriff,  whose  jurisdiction  in  feudal  theory  was 
held  to  be  over  the  whole  county,  (w)  Various  acts  pro- 
hibited the  king  from  regranting  lapsed  regalities,  (t;)  Thus, 
gradually  the  royalty  was  increased  at  the  expense  of  the 
regalities;  but  from  the  thirteenth  to  the  eighteenth  cen- 
turies the  division  of  the  Scotch  counties  into  royalty  and 
regality  was  of  the  most  important  character. 

The  relations  between  the  Sheriffs  and  the  Lords  of  the 
Begalities  were  of  the  most  curious  character.  In  theory 
the  Sheriffs  had  the  higher  place,  but  in  fact  the  judges  of 
the  regality  had  more  power  and  jurisdiction.    The  theories 

.  (t)  Erskine'B  institnte,  i.  iv.  8.  («)  1445,  o.  48,  may  be  taken  as  an 

(u)  1449,  c.  26.  example. 
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of  the  courtly  Ia\s7er8,  that  the  royal  Sheriff  was  the  highest 
local  judge,  were  mere  theories.  Equally  fruitless  were 
some  of  the  attempts  of  the  early  legislatures  to  insist  that 
the  King's  SheriflF  should  always  be  present  (something  in 
the  character  of  assessor)  in  the  baron's  court  to  see  that 
justice  was  done,  (x)  The  acts  seem  to  have  remained  dead 
letters,  and  the  barons  exercised  justice  without  supervision. 
The  legislature  was,  in  fact,  compelled  to  treat  the  SheriflFs 
and  the  barons  as  judges  of  co-ordinate  jurisdiction,  and 
there  are  many  statutes  which  require  each  to  respect  the 
letters  of  the  other,  to  aid  the  other  in  capturing  fugitives 
and  in  doing  justice  on  offenders,  (y)  If  the  Sheriff  attempted 
to  do  justice  on  a  man  subject  to  a  regality,  he  was  promptly 
checked  by  the  power  to  "repledge."  Under  this  the  Barons' 
fiaillie  appeared  at  the  Sheriff's  Court,  claimed  the  accused, 
undertook  that  he  should  be  tried  within  a  certain  time,  and 
carried  him  off  to  his  own  Lord.  (2)  The  rise  of  this  system 
of  repledging  showed  that  the  powers  of  the  Lords  were  on 
the  wane,  but  when  the  regalities  were  at  last  extinguished 
they  were  far  from  being  empty  dignities,  and  still,  over 
nearly  all  Scotland,  exercised  an  extensive  jurisdiction. 

It  was  the  necessity  for  settling  the  country  after  the 
Eebellions  of  1715  and  1745  which  gave  Government  strength 
to  extinguish  the  regality.  Along  with  other  less  impor- 
tant local  jurisdictions,  the  regalities  fell  under  the  Heritable 
Jurisdictions  Act  of  1748.  Naturally  they  were  not  sur- 
rendered without  a  struggle.     They  were  claimed  as  rights 


(x)  ProTifidons  to  this  effect  will  be 
f  ocmd  in  the  Assize  of  William  (cirea 
1180),  printed  in  toI.  i  of  folio  Soot's 
Acts,  also  in  an  Act  of  about  1280, 
attributed  to  Alexander  IL 

Of)  Laws  of  this  kind  are  found 
from  the  time  of  Bobert  IIL  (1897), 


and  earlier,  down  to  1663  (0.  15), 
and  even  later. 

(z)  The  proceedings  are  recorded 
in  the  Sheriff  Court  books  of  Aber- 
deen,  of  the  Baillie  of  the  Begality 
of  Tardea,  on  10th  Januazy  1658, 
repledging  a  man  accused  of  a  spulzie. 
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of  property,  to  wHich  indeed  they  had  a  close  resemblance,  (a) 
In  1745  one  was  actually  held  by  a  woman.  The  "practical 
working"  of  the  system  was  pronounced  to  be  the  best 
possible.  Nothing,  it  was  agreed,  could  exceed  the  care  with 
which  the  barons  sought  out  excellent  lawyers  and  honour- 
able men  to  sit  in  their  CourtB ;  except  perhaps  the 
promptitude  and  economy  with  which  the  Court  of  Session 
set  them  right,  if  at  any  time  such  exemplary  courts  should 
err.  Some  of  the  arguments  used  in  defence  of  the  hereditary 
territorial  judges  were  a  parody  of  those  used  in  defence  of 
hereditary  legislators  at  the  present  day.  (6)  All,  however, 
was  unavailing.  Their  time  was  come.  Their  owners  were 
paid  a  little  money;  and  the  last  genuine  active  relic 
of  feudalism  was  abolished.  Henceforth,  in  the  county  the 
Sheriff  was,  in  practice  as  well  as  theory,  the  Judge 
Ordinary,  (c) 

Curiously  it  was  not  till  much  later  that  the  Sheriff's 
authority  within  the  burghs  came  to  be  fully  recognised. 
It  is  long  since  the  power  of  the  Burgh  Courts  fell  into  die- 
use  in  the  smaller  burghs,  but  in  the  larger  burghs  it  endured 
till  the  present  century.  In  civil  matters  the  Sheriff  and 
the  Burgh  Courts  were  courts  of  concurrent  jurisdiction. 
Unquestionably  in  very  early  times  the  Burgh  Courts  were 
the  sole  courts  within  burghs,(d)  but  gradually  the  Sheriff's 
claim  to  an  equal  jurisdiction  came  to  be  ceded,  and  now  the 
Sheriff  is  almost  the  sole  judge.  The  burghs,  like  the  barons, 
were  beguiled  into  accepting  charters,  and  then  the  Law 

(a)  In  the  Act  for  the  Union  1707,  able  jniisdiotions  of  those  who  were 

o.  8,  they  were  treated  as  rights  of  out  in  1716  were  forfeited  by  1  Qeo. 

property.  L  c.  50. 

(6)  See  the  Soots  l£aga2sine,  toL         (d)  The  laws  of  the  four  Burghs 

ix.,  p.  182  (1747) ;  tft,  501.  make  no  mention  of  the  Sheriff. 

(o)  20  Geo.  n.  c.  48.      The  herit- 
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Courts  took  the  charters  as  the  measures  of  their  rights.  If 
the  burgh  magistrates  were  not  made  Sheriffs  by  the  charter, 
the  King's  Sheriffs  had  the  jurisdiction  ;  if  they  had  a  grant 
of  Sheriffdom,  the  King's  Sheriffs  were  held  to  have  con- 
current jurisdiction  unless  expressly  excluded,  (c)  But  from 
the  local  institutions  being  better  developed  and  of  a  more 
popular  character  within  burghs,  they  resisted  longer  than 
in  the  counties.  At  the  beginning  of  this  century  it  is  well 
known  that  the  Burgh  Courts  were  very  active,  and  that 
with  the  aid  of  assessors,  some  of  whom  were  lawyers  of 
high  repute,  they  decided  pecuniary  civil  claims  of  large 
amounts.  Naturally,  however,  a  concurrent  jurisdiction  is 
a  state  of  things  which  will  not  last.  One  or  other  of  the 
Courts,  in  course  of  time,  acquires  the  greater  confidence, 
and  concentrates  attention.  It  was  so  with  the  Sheriff 
Courts,  and  a  series  of  almost  accidental  oversights  com- 
pleted within  a  short  time  what  otherwise  would  have  been 
more  gradual.  In  many  of  the  recent  legislative  measures 
improvements  have  been  made  in  the  Sheriff  Courts,  while 
the  Burgh  Courts  were  forgotten,  and  thus  the  latter,  suff'er- 
ing  under  an  antiquated  system  of  procedure,  have  become 
ineTi.{g)  In  criminal  matters  something  of  the  same  kind 
has  happened,  but  in  the  earlier  stages  of  criminal  proceed- 
ings, and  in  the  punishment  of  the  smaller  crimes,  the  Burgh 
Magistrates  still  continue  to  exercise  in  some  places  their 
old  authority. 

The  Diocesan  Courts  of  the  Bishops  were  exercised 
through  their  Commissaries,  and  had  at  one  time  possessed 
an  extensive,  though  ill-defined,  jurisdiction.     These  courts 

(e)  Enkine  i  iy.  21.  and  1853,  which  made  saoh  impor- 

(ff)  The  Burgh  Courts  seem  to  have  tant  changes  in  the  Sheriff  CJonrts, 

been  last  regukted  by  an  Act  of  do  not  apply  to  the  Burgh  Courts. 

Sederunt  In  1825.    The  Acts  of  1888 

B 
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were  hardly  at  first  rivals  of  the  Sheriffs.  They  came  later 
into  the  field,  and  struck  out  for  themselves  a  new  line. 
Births,  marriages,  and  deaths  have  always  been  occasions 
for  the  intervention  of  the  clergy ;  and  of  old  the  clergy  did 
not  keep  within  their  own  functions,  but  transacted  largely 
the  attendant  civil  business.  The  practice  of  fortifying 
contracts  by  an  oath,  and  of  then  treating  them  as  falling 
within  the  ecclesiastical  domain,  opened  the  doors  of  the 
Church  Courts  to  an  indefinite  amount  of  civil  business.  (A) 
Thus  the  Commissary  Courts  possessed  a  widish  sphere ; 
and  as  they  had  attached  to  themselves — ^first  of  all  local 
courts — ^respectable  bodies  of  practitioners,  it  had  every 
tendency  to  increase.  The  Bishops,  as  powers  of  the  State, 
came  to  an  end  in  1689,  and  one  would  have  thought  that 
in  a  Presbyterian  country  their  courts  would  soon  have 
followed,  but  their  courts  existed  in  full  vigour  to  the 
beginning  of  the  present  century,  when  at  last  their  juris- 
diction was  transferred,  partly  to  the  Court  of  Session  and 
partly  to  the  Sheriff  Courts,  (i)  Even  yet  the  transference 
of  jurisdiction  is  in  form  incomplete.  In  certain  actions  the 
Sheriff  assumes  the  style  and  title  of  Commissary,  and  uses 
a  seal  decorated  with  the  episcopal  mitre. 

Thus  far  of  the  three  other  systems  of  local  courts  which 
were  once  the  rivals  of  the  Courts  of  the  Sheriffs,  and  of 
how  they  fared  in  the  contest.  It  remains  for  us  to  see 
how  the  Sheriffs'  Courts  themselves  fared  under  the  direc- 
tion and  control  of  the  central  power. 

The  central  or  royal  power  was  used  towards  the  Sheriffs 
in  two  ways.  It  favoured  them ;  but  it  also  controlled 
them.      How  their  courts  were  favoured  at  the  cost  of  the 

(A)  For  an  interesting  acoount  of     of  Scotland  (2d  ed.),  toL  iiL  p.  182. 
this  practice,  see  Burton's  History         (Q  1  Will.  IV.  c.  69. 
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other  local  courts  we  have  already  seen.  Another  means 
by  which  they  were  favoured  was  by  the  new  Acts  of 
Parliament  being  directed  to  them.  Thus  the  Sheriffs 
became  often  the  only  judges  by  whom  the  statute  law 
could  be  enforced.  But  of  all  the  means  used  by  the  Crown 
to  foster  their  jurisdiction,  nothii^g  compared  at  one  time  in 
force  to  the  brieve  system,  and  yet  nothing  helped  the 
Crown  more  effectually  afterwards  when  it  wanted  to  with- 
draw the  jurisdiction.  The  brieves  had  their  origin  in  the 
same  ideas  as  the  charters.  When,  in  the  conflict  of  juris- 
dictions in  the  medisBval  times,  questions  arose  as  to  which 
court  had  the  power,  a  royal  message  addressed  to  one 
court,  and  defining  the  question  to  be  tried,  was  a  ready 
means  of  settling  the  difficulty.  Naturally,  almost  every 
brieve  issued  was  addressed  to  the  Sheriff.  What  at  first  was 
used  to  settle  a  special  difficulty,  or  to  clear  a  doubt,  came 
to  be  viewed  as  the  ordinary  means  of  commencing  a 
process,  and  at  last  as  the  source  of  jurisdiction.  These 
brieves  were  in  use  in  every  department  of  law,  but  mainly 
in  regard  to  heritable  rights ;  and  they  are  still  used,  though 
their  significance  has  long  been  lost. 

I  come  now  to  consider  the  means  by  which  the  Courts 
of  the  Sheriffs  were  brought  more  under  the  control  of  the 
central  authority. 

There  are  not  wanting  indications  that  the  first  appear- 
ance of  the  royal  authority  in  the  County  Courts  was  in  the 
comparatively  humble  capacity  of  inspector — to  see  that  the 
County  Courts  did  justice.  The  evidence  of  this  earliest 
step  is  awanting.  So  far  as  I  know,  we  cannot  trace  the 
time  when  the  representative  of  the  central  power  appeared 
in  the  County  Court  in  an  inferior  capacity ;  but  we  have 
numerous  examples  of  inferior  courts  in  which  he  could  not 
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appear  at  all,  and  at  least  one  example  (in  a  people  of  the 
same  stock  as  ourselves)  of  his  appearing  on  terms  of 
equality  with  the  local  judge.  (4)  From  these  we  may  infer 
that  the  intermediate  stage  existed.  If  we  thus  bridge  over 
the  interval  between  the  national  and  the  tribal  court, 
it  explains  some  things  not  otherwise  intelligible.  The  old 
court  of  the  Justiciar  was  exactly  the  Court  of  the  Sheriff, 
and,  except  the  act  of  presiding,  the  Sheriff  did  all  that  was 
to  be  done.(Q  It  explains  the  almost  superstitious  import- 
ance which  the  old  laws  attach  to  the  presence  of  the  Sheriff 
at  the  circuit.  Over  and  over  again  the  old  statutes 
threaten  him  with  all  sorts  of  penalties  should  he  fail  to 
attend  the  Court ;  and,  as  some  of  us  know,  this  superstition 
has  hardly  yet  died  out.  In  whatever  manner,  however, 
the  origin  may  be  explained,  the  right  of  the  King  to 
intervene  in  the  County  Courts  came  at  last  to  be  fully 
acknowledged,  and  it  was  in  partial  operation  at  the  opening 
of  the  historic  period.  The  theory,  as  an  old  Act  quaintly 
expresses  it,  was  that  '^  the  King  ride  through  the  realm 
for  the  punishing  of  crimes;"  and  in  practice  the  Boyal 
Justiciars  or  Justice-Clerks  made  circuits  administering 
justice,  in  the  Sheriff  Courts,  in  the  King's  name.  In  time 
these  circuits  came  to  be  held  regularly  twice  in  the  year, 
once  on  the  grass  and  once  upon  the  com.(n)  These  formed 
the  germ  of  the  present  Court  of  Justiciary.  In  due  time 
the  national   power   became    sufficiently  concentrated  to 

(k)  In  Sweden,   in  the  eleventh  throne  on  a  raised  seat,  on  a  footing 

and  twelfth  century,   the   Bonders  of  all  but  equality.     (Palgrave  and 

(or  allodial  proprietors)  were  under  £.  W.  Robertson,  already  quoted.) 
the   jurisdiction    of    their    chosen         (I)  The  old  assizes  were  like  the 

•fAgftTnuTi      The  King's  men  could  English,  held  as  far  as  practicable 

not  enter  their  Oourt  without  their  for  each  counly. 
permission,    and   when    the    King         (n)  1483,  o.  94. 
oame  the  Lagaman  sat  opposite  the 
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enable  it  to  develop  a  supreme  central  court  exercising 
both  civil  and  criminal  jurisdiction. 

The  ultimate  effect  of  the  firm  establishment  of  the 
Central  Court  on  the  local  courts  was  two-fold.  It  made  a 
large  inroad  on  their  jurisdiction,  and  it  subjected  their 
sentences  to  review.  I  shall  begin  by  noticing  its  effect,  in 
both  those  respects,  in  criminal  matters.  Although,  in  the 
work  which  follows,  I  am  concerned  only  with  the  Sheriff's 
civil  jurisdiction,  it  is  impossible  in  the  historical  part  to 
confine  the  attention  solely  to  it. 

The  Justiciars  claimed  a  cumulative  jurisdiction  in  all 
criminal  matters.  The  rigjbt  of  the  King  to  judge  any 
matter  at, his  pleasure  "as  it  was  wont  to  be"  was  as- 
serted, (o)  and  the  Justiciars  judged  in  every  matter,  from 
the  burning  of  green  wood  and  salmon  poaching  {p)  to  the 
four  pleas  of  the  Grown.  The  next  step  was  to  assert  a 
privative  jurisdiction  in  certain  more  important  matters. 
That  the  four  pleas  of  the  Crown  were  once  competent 
within  the  Sheriff's  Court,  I  think  may  be  held  as  proved. 
Almost  to  the  end  they  were  competent  within  the  courts 
of  the  regalities.  Among  the  directions  to  the  Chamber- 
layne,  who  made  tours  of  inspection  round  the  burghs,  was 
one  to  see  that  the  Burgh  Courts  did  not  meddle  with  the^ 
four  pleas.  (9)  In  the  oldest  charters,  granted  to  Earls,  the 
four  pleas  are  specially  reserved, (r)  and  "when  bid  by  the 
Justiciar,"  the  Sheriff    still    could  try  the  four  pleas.  («) 


(p)  1469,  c.  26,  may  be  taken  as  an  (r)  See  William's  Charter  of  An- 

example.  nandale,  in  the  first  volume  of  the 

(p)  See  1424,  0.  83  and  85.  National  liantuscripts  of   Scotland, 

(9)  See   "  Articnli   inqnirendi  in  lately  published  by  Gkyvemment. 

Itinere  Camerarii,"  printed  in  first  (s)  See  the   Assize    of   William, 

Tolome  of   folio    edition  of   Scots  Soots  Acts  (foL)  toL  1. 
Acts. 
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Lastly,  in  one  or  two  instances,  the  most  important  of  the 
four  pleas,  murder,  was  till  comparatively  a  late  period 
competent  in  the  SheriflF  Court  without  any  special  autho- 
rity. (^)  Why  we  do  not  find  more  positive  evidence  of  the 
competency  of  the  four  pleas  is  easily  explained.  The 
Sheriff  Courts  having,  out  of  all  the  local  courts,  been  taken 
as  it  were  under  the  royal  patronage,  would  naturally  be  the 
earliest  to  obey  the  royal  wishes. 

With  the  exception  of  losing  the  power  to  try  the  four 
pleas,  the  Sheriff  Courts  suffered  no  other  loss  of  power  in 
criminal  matters  till  comparatively  recently.  So  long  as 
capital  punishment  was  indiscriminately  awarded,  the 
Sheriffs  retained  the  power  of  inflicting  it.  Till  within  the 
last  century,  sentences  of  hanging  and  drowning  were 
common.  Other  forms  of  corporal  punishment  were  fre- 
quent. Flogging,  for  which  the  public  appears  to  have 
revived  a  temporary  aflection,  was  a  very  common  punish- 
ment. A  common  sentence  also  was  that  of  banishment — 
of  course  only  from  the  shire,  which  was  the  limit  of  the 
Sheriff's  power.  The  Eoyal  Courts  only  had  the  power  of 
banishing  from  the  realm,  and  thus  it  has  come  that  they 
alone  possess  the  power  of  awarding  the  punishment  of 
penal  servitude,  which  has  come  in  its  place. 

The  rights  of  the  Supreme  Court  to  review  the  decisions 
of  the  Sheriffs'  Courts  has  in  criminal  matters  been  only 
partially  established.  Simple  as  our  notion  of  an  appeal 
from  a  lower  to  a  higher  Court  appears,  it  was  only 
developed  after  intermediate  stages.  The  first  crude  idea  of 
an  appeal  does  not  touch  the  sentence.  It  is  an  appeal  to 
the  King  to  punish  or  censure  the  UDJust  judge.    In  the 

(t)  The  Sheriff  ootild  fry  the  doer     *'  that  samin  day,  before  the  svai 
of  the  murder  if  he  were  caught     goe  doune "  (1426,  o.  95). 
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second  stage  there  is  a  petition  simply  to  set  aside  the 
sentence;  and  in  the  earlier  forms  of  this  stage  it  is 
generally  found  combined  with  the  first.  («)  It  is  not  till 
the  third  and  last  stage  is  reached  that  the  Supreme  Court 
is  asked  to  take  up  the  matter,  and  to  pronounce  the  sen- 
tence between  the  parties  which  the  justice  of  the  case 
requires.  In  Scotland  we  have  Dot  in  criminal  matters 
advanced  beyond  the  second  stage,  and  even  retain  remin- 
iscences of  the  first.  In  some  appeals  in  criminal  matters 
the  Sheriff  may  still  be  cited  to  appear  before  the  higher 
Court, (t;)  and  at  each  circuit  he  still  "  tholes  an  assize"  for 
aU  the  iniquities  he  has  committed,  (x)  But  these  remin- 
iscences of  the  first  stage  are  harmless.  It  is,  however,  not 
60  harmless,  that  we  are  still  only  in  the  rude  second  stage, 
and  that  the  Supreme  Court,  in  reviewing  criminal  sen- 
tences, exercises  no  other  power  than  that  of  simply  affirm- 
ing, or  simply  reversing.  The  power  of  review  errs  by 
defect  and  by  excess.  Sometimes  the  unjust  sentence 
cannot  be  touched,  and  sometimes  a  trifling  mistake  can 
be  remedied  only  by  allowing  a  serious  crime  to  go  un- 
punished. 

I  come  now  to  consider  the  effect  which  the  establish- 
ment of  the  Supreme  Court  had  on  the  civil  jurisdiction  of 
the  Sheriff  Court.  Notwithstanding  various  attempts  by 
the  Legislature  to  secure  that  certain  actions  should,  as  '*  of 
old,'*  be  pursued  before  the  Judge  Ordinary, (y)  the  central 
Court  soon  succeeded  in  establishing  a  co-ordinate  jurisdiction 
in  nearly  everything  which  was  competent  to  the  Sheriff. 
The  next  step  was  to  secure  a  privative  jurisdiction  in  certain 


(«)  1471,  a  47. 

(«)  20  Geo.  n.  0.  48,  2  84. 

(a?)  1487,  o.  103. 


(y)  1424,  c.  46 ;  1476,  c.  62 ;  1487, 
c.  106 ;  1687,  c.  42,  Ac. 
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more  important  matters.  The  success  in  regard  to  heritable 
rights  was  complete.  It  was  facilitated  by  various  circum- 
stances. The  Sheriffs  heritable  jurisdiction  was  probably  at 
the  time  of  the  institution  of  the  central  court  a  Inatter  of 
very  little  practical  importance.  Questions  of  heritable  right 
at  that  time  would  arise  between  barons  as  powerful  as  him- 
self, and  his  decree  might  have  little  value.  As  matter  of 
fact,  such  cases  were  usually  settled  by  the  King  and  his 
council,  or  parliament.  The  Sheriffs  heritable  jurisdiction 
must  of  old  have  lain  in  settling  questions  between  the 
smaller  proprietors,  in  settling  questions  of  boundary,  allo- 
cating lands  to  widows  for  their  terce,  and  other  matters 
possibly  of  no  great  moment ;  but  that  he  had  such  a  juris- 
diction, in  theory  concurrent  with  that  of  the  Supreme  Court, 
1  think  admits  of  no  doubt.  Much  of  it  was  exercised  under 
the  brieve  system,  which  contained  within  itself  the  power 
of  withdrawal  What  of  heritable  jurisdiction  remained 
after  this  power  was  made  use  of  was  finally  disposed  of  by 
the  process  of  "  advocation,"  by  which  the  Supreme  Court, 
on  the  plea  of  the  importance  of  the  matter  at  issue,  removed 
the  suit  to  their  own  Court,  (z)  The  last  step  of  all  was  for 
the  Supreme  Court  to  assert  as  a  constitutional  maxim  that 
it  was  entirely  incompetent  for  the  Sheriff  to  deal  with  the 
subject,  and  thereupon  to  quash  any  proceeding  in  which  he 
sliould  attempt  it.  (a)  This  completed  the  most  serious  in- 
road on  the  Sheriffs  civil  jurisdiction.     The  most  of  the  other 


(«)  *'The  Lords  have  power  to  (a)  In  a  competition  as  to  an  herit- 

adyocate  from   inferior  courts,  not  able  right,  the  Court  ruled  that  ''a 

only  for  iniquity  but  on  account  of  cause  brought  before  an  incompetent 

the  importance  of  the  matter,  such  court  cannot  be  removed  into  the 

as  the  performance  of  a  bargain  re-  Court  of  Session  by  advocation  and 

lative   to  lands;"  Cunninghame  «.  discussed  there."    Ooidon,  1802,  M. 

Drumquhassie,  1567,  M.  7409.  12,245. 
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matters,  in  which  the  Court  of  Session  had  privative  juris- 
diction, were  new  matters,  arising  under  new  statutes,  which 
conferred,  or  at  least  were  held  to  confer,  the  power  on  it 
alone. 

The  right  of  the  Court  of  Session  to  a  cumulative  juris- 
diction in  all  cases  has  at  various  times  been  subjected  by  the 
Legislature  to  restraint.  "  To  prevent  the  time  of  the  judges 
from  being  wasted  in  small  matters,"  actions  under  200  merks 
Scots  were  declared  incompetent  to  them.  This  limit  was 
raised  to  £12,  and  ultimately  to  £25.  In  actions  below  the 
value  of  £25  the  Legislature  has  made  the  decision  of  the 
Sheriff  Courts  final.  This  legislative  provision  has,  however, 
scarcely  received  fair  play  at  the  hands  of  the  Supreme  Court, 
for  it  is  still  held  competent  to  have  any  amount  of  litigation 
over  a  very  small  value,  if  only  it  arise  as  the  balance  of  a 
larger  claim  or  be  embodied  in  some  specific  article.  (&) 

The  right  of  review  by  the  Court  of  Session  in  civil 
matters  is  far  more  complete  than  the  corresponding  review 
of  the  Justiciary  Court  in  criminal  matters.  It  is  true  that 
it  is  only  a  very  few  years  since  the  idea  of  a  simple  appeal 
from  the  one  court  to  the  other  was  carried  into  practice. 
But  the  process  of  "advocation,"  cumbrous  as  it  was,  was 
worked  so  as  to  attain  the  same  end.  In  general,  its  use 
so  as  to  elude  the  Sheriff's  jurisdiction  was  discouraged, 
actions  not  being  appealed  till  they  were  decided ;  and  the 
ultimate  sentence  pronounced  was  not  limited  to  an  affirm- 
ance or  reversal  of  the  inferior  sentence,  but  was  an  endeav- 
our to  meet  the  justice  of  the  case.  In  coming  to  a  final 
decision,  the  Court  moreover  was  not  hampered  by  any 
inclination  to  accept  the  Sheriffs  view  as  final  upon  any 
matter  of  law.  fact,  or  discretion.    Unfortunately  this  process 

(5)  Infra,  part  tI,  chap,  ii 
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of  advocating,  such  as  it  was,  was  not  held  competent  in  all 
circumstances ;  and,  among  other  inconveniences,  it  has 
resulted  that  the  right  of  appeal,  which  was  substituted  for 
it  in  1868,  has  only  a  limited  application.     If  the  process  in 
the  inferior  court  had  been  brought  to  an  end  by  judgment 
having  been  issued,  advocation  was,  and  appeal  still  is,  in 
general  incompetent.      In  such  circumstances  the  remedy 
is  the  process  of  suspension  or  reduction,  where  the  action 
commences  almost  of  new,  and  the  powers  of  the  appellate 
court  are  of  the  crudest.     These  inconveniences,  the  remains 
of  a  system  when  the  two  courts  were  independent,  may  be 
hoped  soon  to  disappear.     Another  curious  limitation  of  the 
power  of  the  Court  of  Session  over  the  inferior  courts,  arising 
from  the  same  cause,  is  to  be  found  in  the  fact  that  they  rarely 
call  in  their  assistance.     Although  frequently  annoyed  with 
trifling  actions,  it  is  a  very  remarkable  circumstance  that  the 
supreme  judges  never  venture  to  remit  causes  to  the  inferior 
court.     Perhaps  some  day  they  may  do  it.     There  have  not 
been  wanting  preliminary  indications  of  an  assertion  of  the 
right,  or  at  least  of  something  very  analogous  to  it.     They 
have,  with  the  usual  appeal  to  "  inherent  power,"  which  is 
common  when  written  law  and  usage  "fail,  asserted  their 
right  to  order  the  Sheriffs'  assistance  in  the  conduct  of  causes, 
and  to  remit  to  them  to  make  investigations  and  reports  for 
their  use.(c)     Doubtless  some  day  the  whole  right  will  be 
exercised.    If  it  be  done  on  the  mere  authority  of  the  Court, 
it  will  be  thought  for  the  moment,  and  indeed  it  will  be,  a 
stretch  of  power,  but  it  will  be  cheerfully  acquiesced  in ;  and 
the  astonishment  will  be  in  a  short  time  that  it  never  was 
done  before. 

The  history  of  the  relations  between  the  two  courts  is 

(c)  Dyoe  v.  M'Lay,  30th  Oct  1868,  7  M.  81. 
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thus  one  of  a  continued  increase  in  intimacy  and  closeness, 
and  some  day  at  last  they  will  stand  to  each  other  as  courts 
of  higher  and  lower  instance,  with  their  relative  powers  and 
jurisdictions  as  sharply  defined  as  if  they  were  to  be  found 
in  a  code  framed  with  the  wonderful  foresight  of  continental 
jurists. 

Let  me  pause  for  a  moment  to  see  how  far  I  have  brought 
the  argument.  I  have  shown  the  probable  origin  of  the 
Sheriff  Courts ;  how  they  were  enabled  to  extinguish  their 
rival  local  courts ;  how  their  jurisdiction  was  curtailed  by 
the  Supreme  Court ;  and  how  their  decisions  were  subjected 
to  its  review.  The  changes  I  have  connected  with  the  slow 
carrying  to  completion  of  the  great  change,  begun  centuries 
ago,  from  tribal  to  national  government.  They  seem  to  me 
to  have  been  aU  due,  directly  or  indirectly,  to  the  increase  of 
strength  in  the  central  power.  It  remains  to  me  to  show 
how  the  State  acquired  the  entire  control  of  the  machinery 
by  which  the  Sheriff  Courts  are  worked. 

Although  from  very  early  times  the  Sheriff  was  regarded 
as  the  representative  within  the  county  of  the  national 
authority,  the  relations  between  him  and  the  Crown  were 
for  long  of  a  very  independent  character.  When  the  office 
was  introduced,  or  revived  in  Scotland,  the  theory  was  that 
he  was  the  King's  Sheriff,  and  in  our  earlier  laws  he  repeat- 
edly obtains  that  title,  (ci)  As  such  he  in  fact  collected  the 
Crown  revenue,  published  the  new  statutes,  and  kept  the 
Eing^s  peace.  As  such  also  the  Crown  asserted  over  him 
the  right  to  appoint  to  and  to  remove  from  the  office.  But 
this  power  the  Crown  was  for  centuries  too  weak  to  enforce. 
At  the  very  beginning  the  office  is  found  in  the  possession 

(d)  He  gets  the  same  title  in  some     Schmidt,  cited  supra. 
of   the   Anglo    Saxon   laws.  —  See        (e)  1491,  o.  80. 
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of  families  as  a  matter  of  liereditary  right.  Public  opinion 
occasionally  sanctioned  the  Crown  in  superseding  the  here- 
ditary Sheriff  for  a  particular  duty  in  which  he  had  failed,  by 
appointing  a  special  SherifE  for  the  purpose.  In  graver 
cases  it  sanctioned  his  suspension  for  a  period,  (c)  For  gross 
misconduct  the  Crown  could  exercise  the  power  of  forfeiting 
the  oflBce.  But  in  those  days  the  Crown  always  dealt  with 
the  Sheriff  as  with  a  person  possessing  independent  rights, 
and  centuries  elapsed  before  the  State  could  venture  to  treat 
the  office  as  one  to  be  gained: and  held  by  Its  servants  as  a 
matter  of  personal  merit.  It  was  only  when  the  State  had 
acquired  considerable  strength,  and  after  circumstances  had 
arisen  showing  strongly  the  necessity  for  exerting  it,  that 
it  could  obtain  the  thorough  control  of  the  appointment  to 
the  office  of  Sheriff.  After  the  first  Jacobite  rebellion  the 
first  serious  inroad  on  the  hereditary  Sheriffdoms  was  made ; 
and  after  the  second,  they,  in  common  with  all  the  other 
hereditary  jurisdictions,  came  to  an  end. 

For  long  prior  to  1748  there  had  been  a  division  in  the 
duties  of  the  office,  by  which  the  non-legal  part  was  exer- 
cised by  the  Sheriff  himself,  and  the  judicial  part  by  a  depute 
whom  he  appointed.  The  effect  of  this  was  to  make  two 
offices  in  the  county.  One,  which  for  convenience  may  be 
called  that  of  High  Sheriff,  was  analogous  to  the  English 
office  of  that  name,  or  to  that  of  Lord  Lieutenant ;  but  its 
possessor  had  also  the  patronage  of  the  other  office  of  Sheriff- 
Depute  or  County  Court  Judge,  and  originally  the  power  of 
selecting  and  dismissing  him  at  pleasure.  The  separation 
between  the  offices  was  a  concession  to  public  opinion,  and 
was  one  of  many  similar  devices  by  which  the  owners  of  the 
hereditary  jurisdictions  endeavoured  to  make  them  keep  pace 
with  the  times.      In  England  the  Lord  of  the  Manor  was  in 
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certain  circamstances  bound  to  employ  a  qualified  assistant 
in  his  Court. (gr)  In  Scotland  a  control  over  the  appoint- 
ment of  the  depute  began  to  be  exercised  over  the  Sheriffs 
80  far  back  as  the  time  of  James  YI.,  and  perhaps  earlier. 
In  James'  time  there  is  an  Act  which  requires  the  Sheriffs 
to  submit  the  names  of  their  deputes  to  the  Court  of  Session 
annually  for  approval.  (A)  How  far  this  Act  was  carried  out 
I  do  not  know,  but,  as  we  all  know,  the  power  which  begins 
by  exercising  a  veto  ends,  sooner  or  later,  in  getting  the  pa- 
tronage. The  result  of  the  Jetcobite  rebellions  was,  that  the 
separation  between  the  office  of  High  Sheriff  and  Sheriff 
Depute,  which  had  so  long  existed  as  matter  of  fact,  became 
matter  of  law.  Along  with  the  other  hereditary  jurisdic- 
tions, the  judicial  powers  of  the  High  Sheriffs  were  declared 
to  be  forfeited.  These  were  then  declared  to  belong  to  the 
Sheriff's  Depute,  and  the  power  of  appointing  the  latter  was 
handed  over  to  the  Crown.  At  the  same  time,  what  had 
long  been  customary  was  made  absolutely  necessary,  and  it 
was  required  that  the  depute  should  possess  a  legal  educa- 
tion— ^the  qualification  fixed  on  being  that  of  an  advocate  of 
three  years'  standing,  (t)  Thus,  at  last,  the  Crown  gained  the 
power  of  appointing  the  judges  of  the  Sheriff  Courts. 

The  subsequent  changes  in  the  history  of  the  office  of 
Sheriff  have  little  historical  value.  The  office  of  High 
Sheriff  was  made  an  annual  office,  or  one  to  be  held  during 
the  King's  pleasure,  and  it  was  conferred  on  one  of  the 
class  to  which  the  hereditary  Sheriffs  belonged.  The  title 
is  still  sometimes  conferred,  but  as  the  duties  left  in  the 
office  were  ill  defined  and  their  performance  optional,  the 

(jff)  Maine's  Village  CommiinitieSy     1587,  o.  81 
p.  140.  (0  20  Geo.  n.  48. 

(h)  1692,  o.  126,  which  extended 
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appointment  has,  as  was   doubtless  foreseen,   become  an 
empty  dignity.     Its  holders  are  not  even  troubled  to  exer- 
cise the  munificent  hospitality  which  is  the  privilege  of 
their  English  brethren.     The  entire  interest  in  the  office  of 
SherifE  after  the  Act  of  1748  centres  for  a  while  in  the 
Sheriff-Depute ;  but  the  parsimonious  footing  on  which  that 
office  was  established  made  it  unequal  to  the  position.     The 
Deputes  in  the  time  of  the  hereditary  Sheriffs  had  (natur- 
ally) no  salary,  but  were  paid,  in  so  far  as  they  were  paid  at 
all,  by  fees  which  they  exacted.(fc)      This  resource  was 
insufficient  for  a  high  class  of  professional  judges,  but  the 
Government,  in  place  of  giving  such   salaries  as  would 
secure  the  entire  services  of  adequate  men,  provided  only 
for  the  services  of  the  Deputes  for  a  few  months  in  each 
year.    They  were  therefore  paid  small  salaries,  and  were 
allowed  to  continue  their  practice  at  the  bar.    The  effect 
of  this,  of  course,  was  that  they  seldom  or  never  resided  in 
the  county  at  all.     The  advocates  who  held  the  appoint- 
ment came  if  there  were  suits  to  decide,  but  otherwise  they 
remained  in  Edinburgh  and  attended  to  their  practice.     It 
waA  this  fact  which  first  brought  into  prominence  the  office 
of  Sheriff-Substitute.      This  office  had  existed  from  very 
early,  as  a  means  of  supplying  the  temporary  absence  of  the 
depute,  and  in  1748  the  depute  had  had  transferred  to  him 
the  power  of  appointing  the  substitute.    At  first  the  substi- 
tute received  no  pay,  and  did  no  stated  part  of  the  work. 
He  had  also  no  legal  qualification.     But  the  protracted 
absences  of  the  depute  threw  more  and  more  of  the  duty 
on  him.    By-and-bye  it  came  to  be  considered  decent  that 

(A;)  The  most  important  of  the  fees  the  age  of  this  mode  of  payment,  to 

was  the  "  sentence  money,**  whioh  find  that  the  Brehon  was  paid  in  the 

was  a  twentieth  of  the  sum  decerned  same  way,  his  share  being  a  twelfth ; 

for  (9  Soots  Mag.,  p.  57).     It  shows  Senohos  Mohr,  voL  i,  pp.  283,  235. 
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the  depute  should  allow  him  a  salary,^/)  and  then  (towards 
the  close  of  the  last  century),  the  depute  succeeded  in 
shifting  the  burden  of  paying  it  on  the  Crown  ;(n)  and,  last 
of  all  (in  the  beginning  of  the  present  century),  he  suc- 
ceeded in  throwing  almost  the  whole  burden  of  the  work  on 
the  Substitute.  Side  by  side  with  these  changes  came 
another  change,  by  which  the  depute  came  to  be  a  judge 
of  appeal  from  the  substitute  in  the  more  important  pro- 
ceedings. The  rise  of  the  substitute  into  importance  has 
been  rapid.  In  1787  he  first  received  remimeration  from 
the  State  and  became  its  servant,  (w)  By-and-bye  it  was 
made  essential  that  he  should  be  either  an  advocate  or  a 
law  agent  of  three  years'  standing,  (o)  In  1838  he  acquired 
in  almost  all  respects  the  position  of  a  judge.(p)  The  State 
then  took  him  entirely  into  its  pay,  debarring  him  from 
following  any  other  occupation,  and  giving  him  the  right 
to  hold  his  office  during  good  conduct. 

In  the  earliest  times  there  was  of  course  no  Sheriff 
Clerk.  We  have  become  so  accustomed  to  a  record  of  the 
proceedings  being  kept,  that  it  strikes  us  as  a  novelty  to 
find  that  down  even  to  the  end  of  the  last  century  much 
justice  was  administered  verbally,  with  no  record  whatever. 
What  happened  till  then  in  small  causes  was  originally  the 
rule.  It  was  at  first  only  in  the  most  important  cases  that 
the  Sheriff  employed  some  one,  usually  a  notary  public,  to 


(0  MaoeTen  v.  Boss,  1761,  M. 
13,435.  It  was  "  observed  from  the 
Bench  that  it  was  contra  banaa  morea 
to  employ  a  Substitute  without  a 
salazy."  The  dispute  was  as  to  the 
Sheriff-SnbstitateBhip  of  the  island 
of  Lewis,  and  the  Ralaiy  awarded 
was  £25. 


(n)  The  royal  warrant  placing  the 
Sheriff -Substitutes  "  upon  the  estab- 
lishment of  the  civil  officers  of  Soot- 
land"  is  dated  9th  Oct.  1787,  but 
possibly  salaries  were  paid  by  special 
grants  for  a  few  years  before  that. 

(d)  6  Geo.  IV.  23. 

(p)  1  and  2  Vict.  c.  119. 
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reduce  the  proceedings  to  writing.  By-and-bye  a  regular 
clerk  became  necessary,  and  the  Sheriff  appointed  him. 
The  first  interference  of  Government  was  in  the  shape  of  a 
provision  that  the  name  of  the  clerk  should  be  submitted  to 
and  approved  of  by  the  Court  of  Session. (g)  The  last 
stage  was  for  the  Crown  to  assume  tlie  patronage  and 
regulate  the  oflBce.(r)  The  Procurator-Fiscal  was  originally 
a  person  appointed  by  the  Sheriff  to  assist  him  in  the  duty 
of  collecting  the  King's  revenue.  The  function  of  the  office 
has  gradually  but  entirely  changed.  The  least  part  of  the 
duty  is  now  concerned  with  the  revenue,  while  the  Procu- 
rator-Fiscal is  now  mainly  occupied  with  the  duty  of  pro- 
secutor, which  the  parties  injured  originally  performed. 
The  law  agents  were  originally  admitted  by  each  Sheriff 
according  to  his  own  discretion.  («)  For  long,  practitioners 
were  scarce,  and  each  Sheriff  thought  himself  lucky  if  he 
could  attach  a  few  respectable  persons  to  his  court.  But  in 
almost  every  case  the  agents  in  one  sheriffdom  were  treated 
in  the  next  as  if  they  belonged  to  a  separate  kingdom.  To 
reduce  this  state  of  confusion  the  central  authority  so  far 
exerted  itself  as  to  make  common  rules  for  the  admission  of 
agents  all  over  Scotland.  (^)  This  stage  lasted  about  half  a 
century,  and  then  the  last  came,  by  which  the  agents  were 
treated  as  if  they  also  belonged  to  a  national  system,  and 
there  became  one  set  of  law  agents  for  all  Scotland.  («) 

I  have  now  said,  necessarily  briefly,  what  I  have  had  to 
say  upon  the  history  of  the  Sheriff  Courts.    The  authority 

(g)  1587,  c.  81 ;  1592,  o.  126.  belong  to  the  Secretaries  of  State, 

(r)  This  seems  to  have  been  done,  and  not  to  the  jnstioes. 

without  statute,  by  the  Crown  issu-  («)  A  view  of  the  office  of  Sheriff 

ing  commissions.     In  1686  there  is  by  Robert  Clark  (1824).  p.  344. 

a  statute  (c.  20)  declaring  the  power  (t)  A.  S.,  12th  Nov.  1825,  ii.  iv.  1 

of  nominating  clerks  of  the  peace  to  (t^)  Law  Agents  Act  1873. 
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of  the  State,  for  long  a  mere  name  and  theory,  has  at  last 
become  a  living  reality.  Its  active  interference  is  now  a 
thing  80  familiar,  and  we  have  been  so  long  accustomed  to 
look  to  it  for  the  regulation  of  even  the  minutest  details, 
that  it  is  only  with  an  effort  that  we  can  realise  that  it  did 
not  all  along  exist.  Whither  under  its  guidance  are  we 
now  tending?  This  question,  most  will  think,  will  be 
determined  on  practical  consideratioiis,  but  as  the  under- 
standing of  the  past  is  necessary  for  that  of  the  present,  so 
I  think  past  progress  may  throw  some  light  on  the  future. 
It  will  not,  I  tru8t,.be  considered  irrelevant  if  I  devote  the 
few  concluding  sentences  of  this  introduction  to  considering 
in  what  direction  the  lines  on  which  we  have  been  working 
will  lead  us. 

As  regards  the  staff  of  the  Courts,  I  think  the  direction 
is,  firstly,  towards  the  clearer  8epai:ation  of  the  duties  to  be 
performed  by  the  various  officials,  and  especially  to  the 
separation  of  the  duties  of  the  Judge  Ordinary  from  those  of 
Judge  of  Appeal.  Practically  this  separation  is  complete,  the 
occasions  on  which  the  duties  are  still  confounded  being  few 
and  unimportant;  and  I  anticipate  that  in  a  few  years 
people  will  scarcely  even  remember  that  there  was  a  time 
when  the  Judge  Ordinary  was  liable  to  be  superseded  by 
the  Judge  of  Appeal. 

In  the  second  place,  I  anticipate  a  considerable  strength- 
ening of  the  position  both  of  the  Judge  Ordinary  and  of 
the  Judge  of  Appeal.  I  doubt  if  the  theory  ever  took 
shape,  but  there  was  a  latent  idea,  not  altogether  exploded 
in  some  regions,  that,  provided  you  had  a  good  Judge  of 
Appeal,  of  easy  access,  it  was  of  no  manner  of  consequence 
what  sort  of  Judge  Ordinary  you  had  It  was  a  most 
mischievoos  idea.      On  the  way  in  which   the  duties  of 

0 


34  HISTORICAL  INTRODUCTION. 

* 

Judge  Ordinary  are  done  depends  in  great  measure  the 
time  which  a  litigation  will  last,  the  cost  at  which  it  will  be 
conducted,  and  the  clearness  with  which  the  points  at  issue 
will  be  brought  out.  To  suppose  that  you  can  keep  the 
Judge  Ordinary  right  by  having  a  Judge  of  Appeal  always 
at  his  elbow  is  mere  childishness.  At  the  best  this  would 
always  imply  doing  the  work  twice  over,  once  wrongly,  and 
then  rightly.  In  this  country  the  great  importance  of 
having  a  good  Judge  Ordinary  is  fully  recognised  in  the 
Supreme  Court,  where  the  Judges  Ordinary  are  selected 
from  precisely  the  same  men  as  are  the  Judges  of  Appeal. 
I  expect  the  same  necessity  will  be  more  fully  recognised  in 
the  inferior  courts.  The  late  Law  Commission  recognised 
it  in  two  forms,  in  the  necessity  of  giving  higher  remunera- 
tion, and,  in  most  instances,  of  giving  more  employment. 
Of  the  former  I  say  nothing  here,  but  the  latter  is  im- 
portant. Why  we  should  now  rigidly  adhere  to  the  ancient 
county  divisions,  which  may  have  been  well  enough  a 
thousand  years  ago  for  the  territorial  districts  of  our  local 
jurisdictions,  I  can  conceive  no  reasons  except  fanciful  ones. 
It  is  surely  time  now  to  re-arrange  the  districts,  with  a  view 
to  the  best  and  most  convenient  mode  of  conducting  the 
business.  I  apprehend,  also,  that  everything  shows  that  the 
Crown  must  soon  assume  the  responsibility  of  naming  the 
Judge  Ordinary.  And  I  think  it  follows  from  what  I  have 
said,  that  the  arrangements  for  the  hearing  of  appeals  in 
the  Sheriff  Court  will  be  strengthened.  But  I  have  no  wish 
to  enter  here  on  topics  which  will  lead  to  controversy. 

In  regard  to  the  jurisdiction  of  the  courts,  I  think 
everything  shows  that  it  must  be  greatly  extended  in  width, 
so  that  there  may  be  no  question — or  almost  no  question — 
involving   small    pecuniary  amounts,  which    parties  who 
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cannot  afford  to  go  to  higher  courts,  may  not.  have  de- 
termined, in  the  first  instance  at  least,  in  the  lower.  It  is 
also  to  be  expected  that  from  time  to  time  additions  may  be 
made  to  our  jurisdiction  by  transferring  to  us  duties  at 
present  discharged  by  the  other  inferior  courts,  (v)  Perhaps 
this  extention  may  be  accompanied  by  a  limitation ;  and  it 
may  be  found  to  have  advantages  to  give  to  the  Supreme 
Court  a  privative  jurisdiction  in  those  cases  involving  large 
pecuniary  amounts,  of  which  it  has  at  present  practically 
the  monopoly. 

In  the  end  it  is  possible  that  we  may  reach  the  sim- 
plicity with  which  it  used  to  be  thought  we  had  started.  It 
has  not  been  found  beyond  the  power  of  foreign  govern- 
ments, or  the  ability  of  foreign  jurists,  to  draw  up  codes,  iu 
which  the  jurisdictions  of  all  the  Courts,  and  their  modes  of 
proceeding,  are  set  out  in  clearness  and  order.  There  is  no 
reason  creditable  to  our  government,  or  to  our  profession, 
why  we  have  not  now  a  code  of  procedure.  The  waste  of 
money  alone  which  occurs  on  account  of  ignorance  of  the 
proper  court,  or  of  the  proper  form  of  proceeding  for  ascer- 
taining a  right,  is  in  this  country  an  intolerable  abuse ;  and, 
in  the  present  state  of  the  law,  it  is  impossible  for  the  most 
careful  judge  or  the  most  prudent  practitioner  to  avoid  it. 
We  grope  in  the  dark  for  what  ought  to  be  as  clear  as  day. 
I  am  under  the  mark  when  I  say  that  it  requires  a  Scotch 
lawyer  to  read  not  less  than  a  hundred  statutes,  or  less  than 
a  thousand  decisions,  before  he  can  be  said  to  have  covered 
the  field  of  Scotch  law  procedure.    And  it  would  be  well  if 

(«)  Significant  of  progress  in  two  Magistrates  of  Glasgow  to  a  person 

respects  is  the  Act  passed  in  1875,  possessing   the    qualifications  of  a 

empowering  the  transfer  of  the  sum-  Sheriif-Substitnte,  and  appointed  by 

maxy  criminal    jurisdiction  of   the  the  Grown. 
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he  could  say  that  in  the  end  he  had  found  everything 
distinct.  It  is  far  from  being  so.  The  statutes  and  the 
decisions  are  alike  fragmentary  and  confusing,  giving  the 
idea  that  nobody  had  ever  had  time  in  our  busy  country  to 
do  more  than  provide  in  some  way  for  the  difficulty  of  the 
moment.  How  often  in  the  future  must  justice  miscarry,-^ 
that  is,  how  many  more  suitors  must  be  wronged, — ^before 
the  remedy  comes  ?  Even  the  small  instalment  of  improve- 
ment which  would  be  given  by  the  easily  effected  step  of 
carrying  a  consolidation  statute  to  clear  the  statute  books, 
would  be  of  inestimable  advantage — perhaps  not  so  much 
for  what  it  would  do  as  for  the  distinctness  with  which  we 
should  then  see  that  the  greater  work  of  codification  was 
not  beyond  our  capacity. 


^ 
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OF  THE  CONSTITUTION  AND  JURISDICTION 

OF  THE  SHERIFF-COURTS. 


OHAPTEB  L 


OF  THE  CONSTITUTION. 


1.  Principal  Sheriff . 

2.  Sheriff-SuhstUute. 

3.  Honorary  Sheriff-Substitute, 

4.  Commisearies. 

5.  Sheriff-Clerk. 


6.  Commiseary-Clerk. 

7.  Auditor, 

8.  Procurators, 

9.  Officers  of  Court, 


1.  The  Principal  Sheriff. — The  qualificatioo  of  the  prin- 
cipal Sheriff  (a)  was  fixed  by  the  Heritable  Jurisdiction  Act  at 
that  of  an  advocate  of  three  years'  standing ;  and  the  office  was 
appointed  to  be  held  ad  vitam  aut  cuipam.(b)  The  Act  also 
made  various  regulations  as  to  residence  for  a  certain  part 


(a)  Throughout  this  work  the 
▼ord  Sheriff  is  used  in  the  sense 
which  is  at  once  strictly  accurate 
and  popular,  as  including  both  prin- 
cipal and  substitute;  and  whenever 
it  is  necessary  to  distinguish  between 
the  two,  the  distinguishing  adjective 
is  used.  The  word  Sheriff-Depute 
is  in  disuse ;  9  Geo.  IV.  c.  29,  §  22. 


(h)  20  Geo.  m.  0.  48.  Before 
his  appointment  the  advocate  must 
either  have  been  in  actual  practice, 
or  have  been  a  Sheriff-Substitute ;  1 
and  2  Vict.  o.  119,  §  2.  The  oath  to 
be  taken  on  admission  is  contained 
in  31  and  82  Vict.  c.  72,  as  explained 
by  84  and  85  Vict.  c.  48. 
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of  the  year  within  the  county,  but  these  have  all  been  ab- 
rogated, and  none  of  the  principal  Sheriffs  are  now  bound 
to  residence,  with  the  exception  of  those  of  Edinburgh 
and  Lanarkshire,  who,  by  a  subsequent  Act,  must  reside 
wthin  six  miles  of  Edinburgh  and  Glasgow  respectively. 
The  principal  Sheriffs  of  the  other  counties  are  now 
bound  only  to  hold  certain  courts  annually  within  their 
counties,  (c)  By  Acts  passed  in  1853  and  1870  (d)  their 
number  waJa  diminished,  their  duties  having  considerably 
changed  both  in  amount  and  character  through  the  effect  of 
the  legislation  of  the  first  half  of  the  present  century.  From 
having  been  Judges  Ordinary  of  the  county,  the  principal 
Sheriffs  have  risen  to  be  mainly  Judges  of  Appeal  on  the 
decisions  of  the  Sheriffs-Substitute,  against  which  appeal  to 
them  is  competent.  But  they  still  have  the  power  of 
judging  in  the  first  instance  when  they  choose  to  exercise 
it ;  and  in  some  cases  they  are  still  bound  to  act  in  that 
capacity,  as,  for  example,  in  the  Small  Debt  Circuit  Courts, 
which  they  are  bound  to  hold  once  in  each  year.  With 
regard  to  Sheriffs  appointed  since  August  1870,  the  Home 
Secretary  has  power  to  prescribe  the  courts  they  are  to  hold 
and  the  duties  they  are  to  perform  personally,  (c) 

2.  Sheriff- Substitute.— The  Sheriff  -  Substitute  is  ap- 
pointed by  a  commission  from  the  principal  Sheriff.(/)  The 
qualification  for  Sheriff-Substitute  is  that  he  has  been  admitted 
an  advocate  or  an  agent  in  the  Court  of  Session  or  in  one  of 
the  Sheriff  Courts,  at  least  three  years  before  his  appointment. 

(c)  8  Geo.  IV.  c.  49 ;  1  and  2  84  Viot.  o.  86. 

Vict.  0.  119,  §  2 ;  16  and  17  Vict,    (e)  88  and  84  Vict  c.  86,  §  18. 
c.  80,  §  46 ;  88  and  84  Vict  o.  86.     (/)  20  Geo.  m.  o.  43. 

(d)  16  and  17  Viot.  o.  92 ;  BS  and 


k 
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This  qualification  was  introduced  by  an  Act  passed  in  1 825,  by 
which  time  the  duties  devolved  on  the  Sheriff-Substitute  had 
rendered  some  such  provision  necessary.  His  commission 
must  have  annexed  to  it  a  certificate  by  the  Lord  President 
of  the  Court  of  Session  and  the  Lord  Justice-Clerk,  bearing 
that  he  is  duly  qualified  and  capable  to  discharge  the  duties 
of  the  office.(gr)  The  Sheriff-Substitute  formerly  held  ofiBce 
during  the  pleasure  of  the  Sheriff  who  had  appointed  him, 
and  the  commission  expired  at  his  death ;  but  (the  import- 
ance of  the  office  having  continued  to  increase)  it  was  enacted 
in  1838  that  the  Sheriff-Substitute  should  not  be  removed 
except  with  the  consent  of  the  Lord  President  and  the  Lord 
Justice-Clerk ;  and  that,  notwithstanding  the  death,  resigna- 
tion or  removal  of  the  Sheriff,  the  Sheriff-Substitute  should 
still  hold  office,  and  exercise  all  the  powers  belonging  to 
it.(A) 

The  Sheriffs-Substitute  were  for  long  permitted  to  carry 
on  business  in  their  counties ;  ,but  as  the  office  came  gradu- 
ally to  require  more  and  more  of  their  time,  and  they 
assumed  more  and  more   of  the  position  of  professional 


(g)  6  Geo.  IV.  c.  23,  §  9.  «« No 
pezeon  shall  be  appointed  a  Sheriff  or 
Stewart-SubBtitute  of  any  county  or 
stewartry  in  Scotland  who  shall  not 
be  an  Adrocate  of  three  years'  standi 
ing  at  the  least,  or  a  Clerk  to  His 
Majesty's  Signet,  or  a  Solicitor  before 
the  Supreme  Ckiurts  of  Scotland,  or 
a  Procurator  admitted  to  practise  be- 
fore a  Sheriif  Court  in  Scotland,  and 
vho  shaU  not  have  been  admitted  to 
practise  as  such  Clerk  to  the  Signet, 
Solicitor,  or  Procurator  for  at  least 
three  years  preTious  to  his  appoint- 
ment; and  that  no  such  commission 
appointing  any  such  person  a  Sheriff 


or  Stewart-Substitute  shall  be  valid, 
or  enable  any  person  to  do  any 
act  by  yirtue  thereof,  unless  and 
until  there  shall  be  annexed  thereto 
a  ceitiflcate  under  the  hands  of  the 
Lord  President  of  the  Court  of  Ses- 
sion and  the  Lord  Justice-Clerk, 
bearing  that  such  person  is  duly 
qualified  and  capable  to  discharge 
the  duties  of  the  said  office,  which 
certificate,  afler  due  inquiry,  the  said 
Lord  President  and  Lord  Justice- 
Clerk  are  hereby  required  either  to 
grant  or  to  refuse." 

(h)  1  and  2  Vict  o.  119,  §§  8  and 
4. 
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judges,  it  was  felt  that  this  was  unseemly,  and  they  were 
prohibited  from  doing  so.  The  Act  of  1825,  by  which  this 
was  first  done,  prohibits  them  from  acting,  directly  or  indi- 
rectly, as  procurator  before  any  court  in  the  county,  ({)  and 
the  Act  of  1838  carries  this  farther  by  prohibiting  them  from 
acting  as  agent  either  in  legal  banking  or  other  business,  or 
as  conveyancer,  factor,  or  chamberlain,  except  for  the  Crown, 
and  from  being  appointed  to  any  office,  except  such  offices  as 
are  by  statute  attached  to  his  own.  The  Sheriff-Substitute 
is  also  bound  to  reside  within  his  sheriffdom. (j) 

Several  of  the  larger  counties  are  divided  into  districts, 
to  each  of  which  a  Sheriff-Substitute  is  attached,  but  the 
commissions  extend  over  the  whole  county,  (i)  The  Home 
Secretary  may  extend  the  commission  over  an  adjoining 
county.  (Q 

The  Sheriff-Substitute  is  the  resident  Judge  Ordinary  of 
the  county,  with  the  full  power  (subject  to  such  review  as 
may  be  competent)  of  doing  every  judicial  act  which  might 
be  done  by  the  Sheriff*,  (m)  In  the  words  of  Lord  Ormidale 
— "  Having  regard  to  the  terms  in  which  the  commission  in 
favour  of  a  Sheriff'-Substitute  is  always  expressed,  as  well  as 
to  the  essential  nature  of  the  office,  he  is  vested  with  and 


(0  6  Geo.  IV.  0.  38,  §  10.  "No 
Sheriff  or  Stewart-Substitute  shall 
act  directly  or  indirectly  as  a  procu- 
rator before  any  court  in  the  county 
or  stewartry  of  which  he  is  Sheriff 
or  Stewart-Substitute,  or  shall  be  in 
partnership  with  any  person  so  prac- 
tising." 

U)  1  and  2  Vict.  o.  119,  §  6.  The 
section  regulates  the  period  for 
which  the  Sheriff-Substitute  may  be 
absent  from  the  county,  and  the  pro- 
vision   which    must   be    made   for 


carrying  on  the  business  during  his 
absence.  The  place  of  residence 
may  be  fixed  by  the  Home  Secretary. 
38  and  34  Vict.  c.  86,  §  14. 

(A)  16  and  17  Vict.,  c.  80,  §  40. 

(0  Sheriff-Substitutes  Act,  1875. 

(ni)  There  are  some  acts  of  an  ad- 
ministrative character  which  a  few 
special  provisions  in  statutes  have 
made  competent  only  to  the  prin- 
cipal Sheriff,  but  with  these  the 
present  volume  is  not  concerned. 
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entitled  to  exercise  (except  when  it  should  otherwise  appear 
either  from  declarator  or  fair  and  necessary  inference)  all 
the  power,  jarisdiction,  and  authority  pertaining  to  the  office 
of  Sherifif-'Cn) 

3.  Honorary  Sheriff-Substitnte. — In  addition  to  the 
salaried  Sherifif-Substitute,  it  is  the  custom  in  all  counties 
to  have  one  or  more  Honorary  Sheriffs-Substitute,  em- 
powered to  act  for  him  during  his  temporary  absence  or 
incapacity.  The  provisions  of  the  Act  of  1825,  already 
referred  to,  in  regard  to  the  qualifications  of  Sheriffs-Sub- 
stitute, do  not  apply  to  Honorary  Substitutes,  (o)  Neither 
is  the  restriction  of  the  Act  of  1825,  that  a  Sheriff-Substitute 
may  not  be  a  procurator,  held  to  apply  to  them.  Were  the 
Act  held  to  apply,  it  would  often  be  impossible  to  have  any 
Honorary  Substitutes,  (p)  In  practice,  procurators  are  often 
appointed.  It  is,  of  course,  clear  that  a  procurator  so 
appointed  could  not  act  in  any  cause  in  which  he  was 
himself  in  any  way  interested.  The  regulation  in  the  Act 
of  1839,  prohibiting  Sheriffs-Substitute  from  acting  as  agents 
and  in  similar  capacities,  applies  expressly  only  to  the 
salaried  Sheriffs-Substitute.  Honorary  Sheriffs-Substitute 
are  removeable  at  the  pleasure  of  the  Sheriff,  but  the  com- 
missions do  not  seem  to  fall  by  the  fact  of  his  ceasing  to 
hold  office,  (g) 

4.  OommiBsaries— The  Sheriffs  and  Sheriffs-Substitute 


(fi)  Fleming  «.  Dicksoo,  19  Dec.  5.    It  was  once  held  that  the  Sheriff. 

1862,  1  Macph.  188.  Clerk  might  be  honoraiy  Sheriff-Sub- 

(o)  9  Qeo,  4,  c.  29,  §  22.  stitate,  but  this  would  not  now  be 

(p)  Henderson  «.  Warden,  1  March  followed;  Binning  o.  Cook,  24  Jan. 

1845,  17  Scot.  Jur.  271.  1711,  M.  7662.    See  Stewart,  22  Apri 

(g)  1  and  2  Vict  c.  119,  §§  3, 4,  and  1867,  2  Irving,  614,  and  29  S.  J.  344. 
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also  hold  commissions  as  Commissaries  and  Commissanes- 
Depute  respectively.  When  the  Inferior  Commissary  Courts 
were  abolished  in  1824,  (r)  most  of  the  Sheriffs  were  ap- 
pointed Commissaries,  and  when  the  Supreme  Commissary 
Court  was  abolished  in  1830,(«)  the  remaining  Sheriffs  were 
likewise  made  Commissaries.  The  same  Acts  made  the 
Sheriffs-Substitute  Commissaries-Depute.  But  as  all  the 
important  actions  which  could  be  raised  in  the  Consistorial 
Courts  were  at  the  same  time  transferred  to  the  Court  of 
Session,  the  powers  which  the  Sheriffs  exercise  as  Commis- 
saries are  very  limited^  and  are  confined  mainly  to  matters 
arising  in  cases  of  succession  by  death  to  moveable  property. 


6.  Sheriff-Olerk. — The  Sheriff'-Clerk  is  appointed  by  the 
Crown, (^)  and  holds  office  ad  vitam  aut  culpam,(u)  He  is 
bound  to  do  the  duties  of  the  office  personally ;  (y)  but  this 
does  not  prevent  him  from  appointing  deputies  to  assist  him 
in  the  performance  of  his  duties,  or  to  act  during  his  neces- 
sary absence.(a;)     Though  there  is  no  statute  directly  sanc- 

(r)  4  Geo.  IV.  o.  97,  §§  6,  8,  and  hold  office  are  contained  in  §  28  of  1 

10.     '*  Where  two  counties  shall  be  and  2  Vict.  c.  119.    Those  appointed 

under  the  jurisdiction  of  one  She-  since  that  Act  have  no  vested  rights, 

riif,"  section  6  of  this  Act  provides  (v)  6   Geo.    IV.    c.    23,    §   6:  — 

"that  such  two  counties  shaU  form  ''Every  person  who  has  been  ap- 

one  commissariat."    But  section  26  pointed  since  the  Ist  day  of  August 

of  1   and  2  Vict.  c.  119  makes  it  1814,  or  who  shall  hereafter  be  ap- 

"lawful  for  such  Sheriff,  if  he  shaU  pointed  a  clerk  in  the  said  Sheriff  or 

think  proper,  to  hold  Commissary  Stewart  Courts,  shaU  discharge  the 

Courts  in  both  of  such  coimties."  duties  of  the  said  office  personaUy." 

(«}  11  Geo.  IV.  and  1  Will  IV.  c.  (x)  Heddle  v.  Garioch,  1  March 

69,  §  30.  1827,  5   S.  503.     In  this  case  the 

(t)  In  the  case  of  any  temporary  Commission  contained  (as  it  is  be- 

vacancy  in  the  office,  the  Court  of  lieved  usually  to  do)  a  power  to  name 

Session,  or  (it  is  believed)  the  Sheriff,  deputes ;  but  the  absence  of  such  a 

can  make  an  interim  appointment.  provision  would  not  alter  the  power, 

(u)  The  principal  regulations  un-  as  the  words  of  the  Commission  can- 

der  which  the  present  Sheriff-clerks  not  confer  it,  and  it  must  be  pos- 
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tioniDg  such  appointments,  there  are  numerous  statutes  in 
which  they  are  recognised.  The  Sheriff-Clerks  and  their 
deputies  are  prohibited  from  practising,  either  directly  or 
indirectly,  before  their  courts,(y)  and  if  they  do  so,  all  the 
proceedings  in  which  they  have  been  thus  concerned  are 
null.(2)  In  suits  in  which  they  are  personally  interested 
they  must  not  act  as  clerks,  (a)  Where  the  Sheriff'-Clerk  is 
personally  interested,  the  Sheriff  must  appoint  a  clerk  to  act 
for  him  in  the  particular  process. (6)  It  is  incompetent  for 
the  depute-clerk  to  act,  because  he  is  dependent  on  the 
principal ;  but  where  the  depute  is  concerned,  there  is  no 
reason  why  the  principal  should  not  act.  Procurators  who 
may  be  appointed  deputes  for  the  Small  Debt  Circuit  Courts 
are  not  disqualified  from  acting  except  in  the  court  to  which 
they  belong.(c) 

6.  Oommissary-Olerk. — The  clerks  in  the  Commissary 
Court  are  still  separately  appointed  from  those  in  the  Sheriff 
Court,  and  the  appointments  are  frequently  held  by  different 
persons.  They  are  appointed  by  the  Crown,  and  are  bound 
to  perform  the  duties  of  the  office  in  person,  (d)  Their  com- 
missions usually  contain  the  like  power  to  appoint  deputies 
as  those  of  the  Sheriff-Clerks.  They  are  prohibited  from 
practising,  either  directly  or  indirectly,  before  their  courts,  (e) 


sessed  in  virtQe  of  the  common  law, 
or  not  at  aU.  As  to  the  derVs  re- 
sponsibility for  the  depute,  see  Lord 
Chelmsford's  opinion  in  Watt  v.  Li- 
gertwood,  21  April  1874, 1 B.  (H.L.) 
21. 

(y)  A.  B.  10th  Jtdy  1889,  §  160 ; 
A.  8.  6  March  1788. 

(s)  Smith  «.  Bobertson,  27  June 
1827,  5  S.  848. 

(a)  Manson  «.  Smith,  8  Feb.  1871, 
9  M.  492. 


(b)  Macbeth  «.  Innes,  8  Feb.  1873, 
11  M.  404.  As  to  the  power  of  the 
Sheriff  to  appoint  a  clerk  to  act  tem- 
porarily on  an  emergency,  see  fur- 
ther, Galbraith  «.  Sawers,  13  Nov. 
1840,  3  D.  62. 

(c)  1  Vict.  c.  41,  §  26. 

Id)  4  Geo.  IV.  c.  97,  §  14:— 
'*  Every  person  thenceforth  to  be  ap- 
pointed a  Commissary  Clerk  shaU 
perform  his  duty  in  person." 

(«)  A.  S.  6th  March  178^. 
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7.  Auditor. — The  Auditor  of  Court  is  appointed  by  the 
Sheriff,  and  holds  office  during  his  pleasure.  The  office  may 
be  held  by  the  Sheriff-Clerk  or  by  one  of  the  procurators, 
and  there  is  no  restriction  upon  the  Auditor  engaging  in 
practice. 

8.  Procurators. — The  admission  of  Procurators  was  for  a 
short  time  regulated  by  an  Act  passed  in  1865. (gr)  That 
Act  accomnlished  the  object  of  attaining  a  certain  degree  of 
uniformity  in  the  modes  of  admitting  procurators  in  the 
various  Sheriff  Courts.  It  has,  however,  been  superseded  by 
the  Law  Agents  Act,  passed  in  1873,  which  accomplished 
the  much  more  important  object  of  making  uniformity  in 
the  modes  of  admission  and  privileges  of  procurators  in  all 
the  courts  of  law  in  Scotland.  (A)  This  Act  contains  some 
regulations  relative  to  the  admission  of  those  who  were 
servihg  apprenticeships  previous  to  its  passing,  and  (together 
with  various  Acts  of  Sedenmt,(t)  passed  to  carry  it  into 
effect)  makes  the  following  conditions  in  regard  to  the  quali- 
fications of  future  applicants : — 

1.  That  he  shall  be  21  years  of  age. 

2.  That  he  shall  serve  an  apprenticeship  to  some  compe- 
tent master;  of  five  years  in  the  ordinary  case,  or  of  three 
years  in  certain  exceptional  cases. 

3.  That  he  pass  certain  examinations  in  general  know- 
ledge and  law. 

4.  That  he  produce  evidence  of  having  attended  certain 
University  Law  Classes. 

5.  That  after  his  admission,  which  is  by  the  Court  of 
Session,  he  cause  himself  to  be  enrolled  in  the  Courts  where 
lie  desires  to  practise. 

(g)  28  and  29  Vict.  c.  85.  (0  Printed  in  the  Appendix. 

(A)  36  and  37  Vict.  c.  63. 
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Apprenticeships  must  be  served  with  some  practising 
law  agent,  or  with  a  Sheriff-Clerk  who  was  in  office  at  the 
passing  of  the  Act.  They  must  be  served  under  indenture, 
which  must  be  registered  within  six  months  of  the  com- 
mencement. The  shorter  period  of  three  years  is  competent 
in  the  case  of  persons  who  have  acted  five  years  as  clerk  to 
a  practising  law  agent;  of  graduates  in  arts,  advocates, 
barristers,  and  English  solicitors. 

The  examinations  are  conducted  by  a  board  of  examiners 
appointed  by  the  Court  of  Session.  Before  beginning  the 
apprenticeship  there  is  now  an  entrance  examination  in 
general  knowledge.  This  is  not  required  where  the  appli- 
cant is  one  of  those  entitled  to  be  admitted  on  the  shorter 
apprenticeship  on  the  ground  of  being  a  graduate,  advocate, 
barrister,  or  English  solicitor,  or  where  he  has  attended  three 
sessions  in  the  arts  department  of  a  University,  or  where 
the  applicant  passes  the  principal  examination  in  general 
knowledge.  The  principal  examination  may  take  place 
either  before  or  after  the  apprenticeship.  The  subjects 
prescribed  are,  the  history  of  Great  Britain,  geography, 
arithmetic,  book-keeping,  Latin,  and  the  elements  of  either 
logic  or  mathematics,  as  the  candidate  may  prefer.  The 
last  examination  is  in  law,  and  is  not  taken  till  the 
apprenticeship  is  complete.  It  embraces  the  whole  law  of 
Scotland,  both  civil  and  criminal ;  the  forms  of  process  in 
both  departments;  and  conveyancing.  The  examinations 
conducted  after  the  apprenticeship  is  served  must  be  held  in 
Edinburgh,  and  the  others  are  usually  held  there  also. 

The  University  classes  which  are  imperative  before  ex- 
amination are  Conveyancing  and  Scots  Law.  Hereafter 
they  must  be  attended  in  separate  sessions,  and  the  applicant 
must  have  taken  part  in  the  class  examinations.     The  pro- 
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vision  for  attending  these  classes  is  not  contained  in  the 
statute,  but  is  an  addition  made  to  it  by  the  Court  of  Session, 
under  the  power  to  make  Acts  of  Sederunt. 

It  is  not  essential  that  every  litigant  in  the  Sheriff  Court 
should  appear  by  a  procurator.  Litigants  may  appear  and 
plead  in  their  own  behalf,  and  may  lodge  papers  signed  by 
themselves  alone,  (i)  The  only  point  in  regard  to  this  which 
is  doubtful  is,  whether  a  party  may  by  himself  take  out  a 
writ.  The  doubt,  however,  is  created  mainly  by  the  words 
of  a  regulation  requiring  a  summons  to  have  the  name  of  the 
procurator  marked  on  the  back,(2)  and  this,  it  seems  to  the 
author,  cannot  be  taken  as  more  than  an  incidental  provi- 
sion— directory  of  what  is  to  be  done  if  the  pursuer  has  a 
procurator,  but  not  compelling  him  to  have  one,  or  taking 
away  his  common  law  right  to  act  for  himself  in  the  absence 
of  express  regulation  to  the  contrary.  Where  a  procurator 
appears  for  a  party,  and  a  question  arises  as  to  his  authority, 
the  proper  course  is  to  direct  him  to  produce  a  mandate,  (n) 

The  privilege  of  "  borrowing  processes "  is  possessed  by 
procurators  alone,  (o)  The  Clerk  of  Court  cannot  intrust 
the  proceedings  to  parties  over  whom  the  Court  has  little  or 
no  control,  and  for  whom  no  one  is  responsible.  Parties 
pleading  their  own  causes  must  be  content  to  see  the  pro- 
cess in  the  ofiBce  of  the  clerk.  Farther,  it  is  only  procurators 
who  have  places  of  business  within  the  jurisdiction  of  the 
Court  who  can  borrow.(jo) 

The  Procurator-Fiscal  is  the  procurator  who  is  charged 
with  the  prosecution  of  criminal  offences  on  behalf  of  the 


(*)  A.  S.  10  July  1839,  §  63.  (o)  A.  S.  10  July  1839,  §  159. 

.(0  A.  8.  10  July  1839,  §  8.  ,(p)  Law  Agents  (Scotland)   Act, 

(n)  Hepburn©.  Tait,  12  May  1874,  1873  (c.  03),  §  15. 
1  R.  874 ;  A.  8.  10  July  1839,  §  30. 
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Crown.  In  a  work  which  extends  only  to  practice  in  civil 
causes  it  is  unnecessary  to  treat  of  his  office.  There  are 
extremely  few  civil  cases  in  which  his  intervention  is  re- 
quired, and  his  functions  in  regard  to  these  will  be  noticed 
in  connection  with  them. 

9.  Officers  of  Court. — Sheriff-Officers  are  the  persons  by 
whom  writs  are  served  and  executions  carried  out  in  the 
Sheriff  Courts.  They  are  admitted  by  the  Sheriff,  to  whom 
they  apply  by  a  petition,  which  is  usually  remitted  to  two 
or  more  of  the  procurators  to  examine  them  as  to  their 
qualifications.  In  some  counties  the  Sheriff  conducts  the 
examination  himself.  On  the  applicant  being  found  duly 
qualified  he  is  admitted,  and  the  oath  defideli  administered. 
lie  then  requires  to  find  caution  for  the  due  performance  of 
his  office.  Should  the  cautioners  die  or  resign,  their  place 
must  be  immediately  supplied.  Sheriff-Officers  continue  to 
act  during  their  good  conduct ;  and  for  misconduct  may  be 
dismissed  or  suspended  by  the  Sheriff. 

A  Sheriff-Officer  can  in  civil  matters  act  only  within  the 
jurisdiction  of  the  Sheriff  who  has  admttted  him,  except  in 
Small  Debt  actions,  where  he  may  serve  warrants  in  other 
counties  after  they  have  been  endorsed  by  the  Sheriff-Clerk 
in  terms  of  the  Small  Debt  Act.(g)  Messengers-at-Arms 
may  also  (it  is  said)  execute  writs  in  the  Sheriff  Court,  (r) 
but  it  has  been  doubted  whether  they  can  act  in  Small  Debt 
cases.  Sheriff-Officers  may  in  turn  act  in  some  cases  in 
writs  issuing  from  the  Court  of  Session.  (9) 

Some  regulations  as  to  the  admission  of  Sheriff-Officers, 
which  have  been  adopted  in  various  counties,  will  be  found 
in  the  Appendix.  (^) 

(q)  1  Vict  c.  41,  §  S4.  (a)  81  and  32  Vict  c.  100,  §  19. 

(r)  See  Finlayson  «.  Innes,  28  Feb.         (t)  Appendix,  part  iz. 
1803,  4  Paton  443. 
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CHAPTER  n. 


OF  THE  MATTERS  IN  WHICH  THE  SHERIFF 
COURT  HAS  JURISDICTION. 


1.  Introductory, 

2.  Moveable  Eights. 

3.  Actions  of  Damages. 

4.  Privative  Jurisdiction  in  Move- 

ables. 

5.  Heritable  Rights. 

6.  Nuisance  and  Servitudes. 

7.  Rents. 

8.  Feu-duties. 

9.  Removings  and  Ejections. 


10.  Special  Matters  relating  to  Heri- 

tage. 

1 1.  Questions  of  Status. 

12.  Actions  of  Aliment. 

13.  Succession. 

14.  Bankruptcy  and  Insolvency. 

15.  Admiralty  Jurisdiction. 

16.  Poor-Relief  and  Lunacy  Acts. 

17.  Elections. 

18.  Co^icitmoTi — Incidental    Treat- 

ment of  Incompetent  Matters. 


1.  Introductory. — The  simplest  description  of  the  extent 
of  the  jurisdiction  of  the  Sheriff  Courts  is  to  say  that  it  ex- 
tends over  every  kind  of  right,  with  only  two  important 
exceptions.  There  being  in  Scotland  no  recognised  separa- 
tion between  law  and  equity,  there  is  no  exception  to  the 
jurisdiction  on  that  ground.  The  exceptions  arise  (1)  in 
questions  as  to  the  title  to  heritable  property ;  and  (2)  in 
questions  as  to  status  and  legitimacy,  depending  on  the 
validity  or  invalidity  of  any  alleged  marriage,  divorce,  or 
separation.  There  are  other  important  exceptions  to  the 
jurisdiction,  which  arise  from  its  being  incompetent  to  ask 
for  certain  remedies  in  the  Sheriff*  Court,  and  these  will  be 
considered  in  the  following  chapter.  In  the  meantime  it  is 
necessary  to  consider  more  in  detail  the  rights  on  which 
the  Sheriff  Court  can  decide. 


Chap.  IL] 


MOVEABLE  RIGHTS. 


49 


2.  Moveable  Bights. — In  rights  relating  to  moveable  or 
personal  property  the  jurisdiction  of  the  Sheriff  is  unlimited. 
There  may  be  certain  remedies  which  he  cannot  give,  but 
there  is  no  question  as  to  moveable  right  which  either  its 
nature  or  amount  prevents  him  from  deciding.  Thus,  he 
decides  in  all  questions  arising  out  of  mercantile  transactions, 
— sales,  loans,  bills  of  exchange,  partnership  accounts, 
executory  contracts,  contracts  of  service,  contracts  with 
carriers,  and  the  like ;  and  that  whether  the  question  is  as 
to  the  right  to  specific  implement  of  an  obligation,  or  as  to 
the  right  to  damages  for  non-implement. 

3.  Actions  of  Damages. — ^Among  the  actions  of  damages 
for  breach  of  contract  which  the  SheriflF  Court  can  entertain, 
are  actions  of  damages  for  breach  of  promise  of  marriage, 
there  being  here  no  question  raised  as  to  status.  Other  ac- 
tions on  breach  of  contract  do  not  require  to  be  particularised. 
In  addition  to  such  actions,  the  Sheriff  may  try  questions  as 
to  the  right  to  damages  for  delict,  such  as  arise  in  actions  of 
damages  for  slander  and  libel,  seduction,  assault,  or  any  in- 
jury to  person  or  property,  whether  accidental  or  intentional. 

4.  Privative  Jurisdiction  in  Moveables.— Where  the 
value  of  the  action  does  not  exceed  £25  sterling,  the  Sheriff 
Court  has  a  privative  jurisdiction.  It  is  incompetent  to  bring 
such  an  action  in  the  Supreme  Court,  (a)  or  (except  to  the 


«( 


(a)  SO  Gteo.  in.  c.  112,  §  28  :— 
AU  causes  not  exceeding  the  valae 
of  twentj-fiye  pounds  sterling  shall, 
from  and  after  the  passing  of  this 
Act,  be  carried  on  in  the  first  instance 
before  the  inferior  Judges  in  the 
miMiTiftr  directed  and  with  the  ex- 
ceptions specified  in  an  Act  passed 


in  the  third  session  of  the  second 
Parliament  of  H.  M.  King  Charles 
the  Second,  intituled,  Acteoneeming 
the  BegulaUon  of  the  Judicatories." 
The  Act  here  referred  to  (1672,  c.  40, 
§  16)  had  enacted  **to  the  effect, 
the  Lords  of  Council  and  Session  may 
be  in  better  capacity  to  discuss  the 


50 


JURISDICTION  OP  SHERIFF  COURT. 


[PabtL 


limited  extent  permitted  by  the  Small  Debt  Act)  to  appeal 
such  an  action  from  the  Inferior  Court.  (6) 


6.  Heritable  Rights. — As  already  pointed  out,  the  Sheriff 
Court  cannot  decide  on  title  to  heritable  property,  however 
small  in  value  the  property  may  be.  When  disputes  arise 
in  regard  to  heritage,  the  power  of  the  Sheriff  Court  is  con- 
fined to  that  of  regulating  the  interim  possession.  For  this 
purpose  it  may  pronounce  what  are  called  possessory  judg- 
ments ;(c)  and  those  are  founded  upon  the  state  of  possession 
as  it  has  existed  for  the  preceding  seven  years.  This  state 
of  possession  the  Sheriff  can  protect  from  interruption  ;  or,  if 
it  had  been  disputed,  may  regulate.  Thus,  for  example,  the 
Sheriff  secures  from  summary  interruption  a  party  who  has 
been  in  peaceable  possession  of  an  heritable  subject  for  seven 
years,  though  he  has  no  ex  facie  title,  provided  he  allege  the 
existence  of  a  right  ;((f)  but  he  cannot  decide  the  question 
whether  a  title  is  good,  or,  if  there  be  two  titles  produced, 
which  of  them  is  the  better.  In  such  cases  it  is  his  province 
to  regulate  only  the  possession  till  the  dispute  is  settled  by 
the  competent  Court,  and  he  cannot  look  at  the  titles  for  any 
other  purpose  than  that  of  assisting  him  to  decide  on  the 


prooesses  which  oome  before  them, 
not  being  overbtiidened  with  smaU 
and  inconsiderable  oanfies,  that  all 
canaes  not  exceeding  the  yalne  of  Two 
hundred  merks  Soots  [aboat  £11,  2s. 
6d.]  be  in  the  first  instance  carried 
on  before  the  inferior  Judges^**  The 
exceptions  in  this  Act  (so  fiir  as  not 
in  desaetade)  related  to  the  privileges 
of  the  College  of  Justice,  and  have 
been  repealed  (fnfra^  cap.  It.  art.  7). 
The  point  whether  an  action  does  or 
does  not  exceed  the  valne  of  £25  is 


considered  under  Appeals  to  the 
Court  of  Session. 

(h)  16  and  17  Vict.  c.  80,  §  22. 

(e)  "  Possessory  actions  are  those 
in  which  the  point  of  right  is  not 
directly  concerned,  bat  barely  that 
of  possession.'*  Erskine's  Institute, 
iv.  L  47. 

(d)  Bridges  «.  Elder,  6  March 
1822,  1  S.  417.  For  the  sake  of 
keeping  the  peace,  he  might  prevent 
even  an  intruder  from  being  forcibly 
dispossessed. 


Chap.  ILJ  HERITABLE  RIGHTS.  51 

possessory  point. (e)  And  it  is  only  if  a  title  be  ex  facie 
clear  that  he  can  look  at  it  even  for  this  purpose.  If  the 
title  be  ambiguous,  the  Sheriff  must  sist  the  process  till  the 
ambiguity  be  cleared  up  in  the  Court  of  Session,  (gr)  In  a 
question  between  a  party  having  a  title  and  a  party  alleging 
none,  the  Sheriff  may  dispossess  the  latter,  though  his  pos- 
session may  have  been  longer  than  the  seven  years,  there 
being  no  question  of  title  involved.  (A) 

6.  Nuisance  and  Servitudes. — There  are  two  matters 
relating  to  heritable  rights  in  which  the  Sheriff  Courts  have 
by  special  statute  full  jurisdiction.  These  are  matters  of 
nuisance  arising  from  the  use  of  real  property,  and  questions 
of  servitudes.  In  regard  to  these  they  are  entitled  to 
decide,  not  merely  in  so  far  as  regards  the  question  of 
possession,  but  also  in  regard  to  the  question  of  right. 
Thus,  where  anything  is  complained  of  as  a  nuisance,  the 
Sheriff  Court  is  not  precluded  from  ordering  its  discon- 
tinuance upon  proof  that  it  has  existed  for  more  than  seven 
years ;  and  in  the  same  way  in  regard  to  servitudes,  it  is 
not  limited  to  considering  the  state  of  possession  for  the 
preceding  seven  years,  but  it  may  enter  into  all  such  ques- 
tions as  those  affecting  title,  immemorial  possession,  or 
prescriptive  possession,  requisite  for  the  decision  of  the 
question  of  absolute  right,  and  it  may  pronounce  decisions 
affecting  the  right  itself,  (t) 

(e)  Maxwell  v.  The  Glasgow  and  v,  Cramond,  16  Not.  1864,  8  M.  58. 

South-Westem  Bailway  Go. ,  16  Feb.  (K)  Nisbet  o.  Aikman,  12  Jan.  1866, 

1866,   4  Ifiacph.  447 ;    Johnston  «.  4  Macph.  285. 

Huxray,  5  liazoh  1862,  24  D.  709;  (0  1  and  2  Vict.   o.  119,  §  15; 

liston  9,  Galloway,  8  Deo.  1845,  14  Brown  o.  Gurrie,  1  Feb.  1848,  5  D. 

S.  97.  468 ;  Thomson  v.  Murdoch,  21  May 

O)  Gnddkshank  «.  Irving,  28  Deo.  1862,  24  D.  975. 
1854, 17  D.  286  ;  Lowson's  Trastees 
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7.  Bents. — The  Sheriff  Court  has  jurisdiction  to  enter- 
tain all  questions  in  regard  to  the  payment  of  rent  not 
turning  on  the  title  to  the  land.  It  sequestrates  if  the  rent 
be  not  paid  in  time  or  there  be  reason  to  fear  its  loss.  It 
decides  all  questions  as  to  whether  rent  is  due  by  the 
tenant ;  as  to  its  amount ;  and  as  to  any  deductions  to  be 
made  from  it.  And  generally,  it  decides  all  questions 
arising  between  the  landlord  and  the  tenant  as  to  the  terms 
of  leases,  or  other  writings  on  which  possession  is  held. 
Such  a  question,  for  example,  as  whether  a  tenant  was 
entitled  to  compensation  for  improvements,  could  be  decided 
in  the  Sheriff  Court. 

8.  Feu-Duties. — Where  no  question  of  heritable  right  is 
raised,  the  Sheriff  Court  can  entertain  actions  for  the  pay- 
ment of  feu-duties,  annualrents,  or  other  sums  due  for  the 
occupation  of  heritable  property  under  longer  tenures  than 
mere  leases.  But  except  by  giving  decree  for  the  sums 
thus  due,  when  the  heritable  right  to  them  is  not  in  dispute, 
in  the  same  way  as  if  the  action  were  for  a  personal  debt,  it 
cannot  interfere.  It  cannot,  for  example,  pronounce  a 
decree  of  irritancy  ob  non  solutum  canonem,  so  as  to  remove 
the  vassal— excepting  always,  under  the  statute  of  1853,  (i) 
in  the  special  case  of  the  subjects  not  exceeding  in  yearly 
value  the  sum  of  twenty-five  pounds. 

9.  Bemovings  and  lyections. — The  Sheriff  Court  has 
jurisdiction  to  decide  all  actions  of  removing  at  the  instance 
of  a  landlord  against  a  tenant  whose  right  to  occupy  has 
expired.  It  decides  upon  the  question  (if  it  be  in  dispute) 
whether  the  tenant's  right  has  expired ;  and  it  has  power  to 

(*)  16  and  17  Vict.  c.  SO,  §  32. 


Chap.  H]  REMOVINGS  AND  EJECTIONS.  53 

settle  all  questions  in  regard  to  the  conditions  on  which  the 
occupancy  is  to  be  ceded.  It  is  hardly  necessary  to  add 
.  that  it  decides  on  actions  of  removing,  whether  they  have 
been  raised  under  the  special  Act  of  Sederunt  regulating 
them,(Z)  or  under  the  Act  of  1838,(?i)  or  under  the  Act  of 
1853  ;  (o)  but  it  is  requisite  to  point  out  that  its  jurisdiction 
under  these  Acts  is  privative. 

Ejections  differ  from  removings  in  this,  that  they  are 
not  the  bringing  to  an  end  of  a  legal  title  of  possession,  but 
the  removal  of  a  person  who  alleges  no  title,  or  whose  title 
has  already  been  brought  to  an  end  by  decree  of  a  competent 
court  or  otherwise. 

10.  Special  Matters  relating  to  Heritage. — Under 
various  special  powers  the  Sheriff  Court  can  entertain 
various  other  matters  relating  to  heritable  subjects,  such  as 
actions  of  constitution  and  adjudication ;  of  adjudication  in 
implement ;  of  mails  and  duties ;  of  straightening  marches ; 
of  the  division  of  run-rig  lands;  certain  proceedings  in 
connection  with  entails,  &c.,  but  as  the  jurisdiction  thus 
conferred  is  exercised  in  special  forms  of  actions  which  will 
have  to  be  treated  of  afterwards,  the  extent  of  the  jurisdic- 
tion will  also  be  treated  of  then. 

11.  QaestionB  of  Status. — The  Sheriff  Court  has  no 
jurisdiction  to  entertain  questions  of  rank  or  status.  It 
cannot,  for  example,  entertain  any  question  whether  any 
person  is  entitled  to  the  status  of  wife,  or  to  that  of  legiti- 
mate child  of  another.  Neither  can  it  pronounce  a  divorce, 
or  even  a  decree  of  separation  a  mensa  et  thoro^  or  any 

(0  A.  B.  14  Deo.  1756.  (o)  16  and  17  Viot.  o.  80,  §  29. 

(n)  1  and  2  Vict.  c.  119,  §  8. 
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decision  in  questions  between  husband  and  wife  depending 
on  the  right  of  one  or  other  to  these  remedies.  The  Sherifif 
has  no  power  to  deal  with  the  matter  of  the  permanent 
custody  of  children ;  but  in  cases  of  emergency  he  may 
regulate  the  interim  custody,  (j?) 

12.  Actions  of  Aliment. — In  aliment  cases  the  Sheriff 
CJourt  has  jurisdiction.  It  is  the  usual  Court  in  which 
actions  for  the  aliment  of  illegitimate  children  are  raised ; 
and  for  the  purposes  of  these  actions  it  decides  incidentally 
questions  of  filiation.  These  actions,  however,  though 
usually  called  actions  of  aliment,  are  properly  actions  of 
debt;  but  the  Sheriff  Court  has  also  jurisdiction  in  the 
proper  equitable  action  of  aliment.  For  example — no  ques- 
tion of  status  being  raised — it  decides  questions  as  to 
aliment  between  parent  and  child,  or  even  between  husband 
and  wife.  But  wherever  any  question  is  raised  affecting 
status, — as,  for  instance,  whether  a  husband  is  entitled  to 
exercise  all  the  rights  by  law  belonging  to  him,  or  whether 
he  has  forfeited  any  part  of  them  by  cruelty  or  desertion, — 

the  power  of  the  Sheriff  Court  is  limited  to  awarding  interim 
aliment  for  such  reasonable  time  as  will  permit  the  injured 
party  to  raise  the  question  of  her  right  to  permanent  aliment 
before  the  Higher  Court,  (g) 

13.  Succession. — In  matters  of  succession  the  Sheriff 
Court  has  an  extensive  jurisdiction.  In  moveable  succes- 
sion, the  Sheriff  (as  Commissary)  not  only  decides  all 
questions  as  to  who  is  to  have  the  management  of  the  estate 

(p)  Fraser  on  the  Law  of  Parent         (g)  11  Geo.  IV.  and  1  Will.  TV, 

and  Child,   by  Cowan,  p.   81,  and  o.    69,   §  82  (App.  xii.),  and  infi-a 

authorities  there    cited.      Hood  «.  "Of  Actions  of  Aliment." 
Hood,  24  Jan.  1871,  9  M.  449. 
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of  the  deceased,  but  (in  the  Ordinary  Court)  he  also  decides 
all  questions  relative  to  its  distribution.  In  regard  to 
heritage,  his  duties  are  limited  to  the  service  of  heirs  under 
the  Titles  to  Land  Consolidation  Act.  The  jurisdiction  of 
the  Sheriff  in  matters  of  succession  will  be  found  to  be 
treated  of  in  the  chapter  on  the  Commissary  Courts,  and  in 
the  section  on  the  Service  of  Heirs. 

14.  Bankruptcy  and  Insolyency. — In  bankruptcy  and 
insolvency  the  Sheriifs  have  also  jurisdiction.  Their  juris- 
diction in  bankruptcy  cases  is  regulated  under  special 
statutes.  As  these  statutes  have  been  made  the  subject  of 
several  excellent  treatises,  and  as  their  consideration  would 
unduly  increase  the  dimensions  of  this  work,  bankruptcy 
will  not  be  here  treated.  In  insolvency  the  duty  of  the 
Sherifi"  is  concerned  with  the  giving  or  refusing  of  personal 
protection  in  the  process  of  cessto  bonorum,  which  will  be 
considered  in  its  proper  place. 

16.  Admiralty  Jurisdiction. — In  maritime  cases  the 
Sheriff  has  in  the  first  instance  the  same  jurisdiction,  within 
his  county  and  the  adjoining  seas,  as  the  High  Court  of 
Admiralty  formerly  possessed  over  Scotland;  and  in  all 
maritime  cases  under  the  value  of  £25  he  has  privative 
jurisdiction.  These  matters  will  be  treated  of  in  the  portion 
of  this  work  dealing  with  maritime  cases. 


16.  Poor  Relief  and  Lunacy  Acts. — Under  the  Poor 
Law  Acts  the  Sheriff  decides  certain  questions  as  to  the 
right  of  paupers  to  relief,  and  under  the  Lunacy  Acts  be 
decides  as  to  the  commission  of  lunatics  to  asylums.  The 
forms  for  these  proceedings  will  be  considered  in  their 
proper  place. 
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17.  Elections. — In  regard  to  the  election  of  members  of 
Parliament,  the  Sheriff  has  also  numerous  duties  to  perform, 
but  as  these  are  in  no  way  connected  with  his  ordinary 
duties  in  civil  causes,  and  have  besides  been  made  the 
subject  of  a  special  treatise,  they  will  not  be  treated  of  here. 

18.  Oondnsion— Incidental  Treatment  of  Incompetent 
Katters. — It  is  needless  here  to  go  over  the  diflFerent  in- 
stances in  which  the  Sheriff  exercises  special  powers,  as 
these,  where  of  any  importance,  and  where  it  will  be  of  any 
service,  will  be  noticed  in  the  chapter  treating  of  the  special 
actions  in  the  Sheriff  Court.  One  observation  only  is  needed 
to  complete  the  survey  of  the  Sheriff's  jurisdiction,  and  it  is 
this, — that  the  Sheriff  Court  may  have  occasion  to  entertain 
incidentally  matters  upon  the  absolute  right  to  which  it  could 
pronounce  no  decision.  Thus,  if  the  question  at  issue  in  a 
case  be  simply  whether  or  not  a  certain  debt  is  due,  the 
Sheriff  Court  may  determine  incidentally  (in  order  to  find 
out  if  that  debt  is  due)  questions  such  as  those  of  status  and 
legitimacy.  But  in  this  case  its  decision  will  have  no  weight 
upon  the  question  of  status.  It  will  decide  merely  whether 
or  not  the  particular  debt  is  to  be  paid,  and  there  its  effect 
will  end.  In  like  manner,  though  the  Sheriff  cannot  in  his 
Criminal  Court  decide  upon  what  are  called  the  Four  Pleas 
of  the  Crown  with  a  view  to  the  punishment  of  the  offend- 
ers, he  can  decide  upon  them  in  the  Civil  Court  when  they 
are  made  the  foundation  of  a  claim  for  damages.  The  rami- 
fications of  this  principle  are  both  various  and  extensive,  and 
it  is  important  to  have  it  in  mind,  as  its  application  is  of 
almost  daily  occurrence. 
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CHAPTER  m. 


OF  THE  REMEDIES  COMPETENT  IN  THE 

SHERIFF  COURT. 


1.  Introductory. 

2.  Declarators  Incompetent. 

3.  Proving  the  Tenor  Incompetent. 

4.  Heductiom  Incompetent. 


6.  Competent   Remedies — Orders  for 
Payment  of  Money. 

6.  Orders  ad  factum  praestandum. 

7.  Special  Remedies. 


1.  Introductory. — The  remedies  competent  in  the  Sheriff 
Court  vary  greatly,  according  to  the  nature  of  the  rights  in- 
volved. In  general,  where  the  Sheriff"  Court  has  jurisdiction 
to  deal  with  a  matter  it  can  give  all  the  remedies  which  are 
required ;  but  the  remedies  which  the  Sheriff  Court  gives  are 
all  in  their  nature  precise  and  specific.  They  direct  either 
the  payment  of  some  precise  sums  of  money,  either  specified 
at  once  or  to  be  ascertained  in  some  specified  manner,  or 
they  direct  that  some  one  shall  do  or  refrain  from  doing  some 
specified  act.  The  Sheriff  Courts  do  not  entertain  any  of 
that  class  of  actions  competent  in  the  Supreme  Courts  of 
Scotland  (such  as  actions  of  declarator  or  reduction),  which 
either  affirm  or  negative  the  existence  of  a  right  and  leave 
it  to  some  subsequent  process  to  carry  the  conclusion  into 
effect.  The  exclusion  of  these  actions  seems  to  rest  on 
usage. 

2.  Declarators  Incompetent. — Actions  of  declarator  are 
therefore  incompetent  in  the  Sheriff  Court  whatever  may  be 
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the  subject  matter  with  which  they  deal.  It  is  not  merely 
declarators  of  marriage,  or  declarators  as  to  rights  in  herit- 
able property,  which  are  incompetent;  but  declarators  in 
regard  to  rights  in  moveable  property,  and  other  matters 
with  which  the  Sheriff  Court  is  otherwise  competent  enough 
to  deal,  are  also  incompetent,  (a)  The  mere  introduction 
into  a  summons  (otherwise  competent)  of  declaratory  ex- 
pressions, does  not,  however,  render  the  action  incompetent, 
the  declaratory  conclusions  being  taken  as  merely  introduc- 
tory to  the  proper  petitory  conclusions.  Thus,  it  is  compe- 
tent in  an  action  of  removing  to  insert  a  declaratory  conclusion 
that  the  irritancy  on  which  the  removing  is  to  follow  has 
occurred.  (6)  In  the  older  practice  such  declaratory  findings 
were  frequently  asked  for,  but  they  are  rarely  asked  for  now ; 
and  the  practice  should  be  avoided,  both  because  it  raises 
questions  of  competency,  and  because  it  is  in  itself  ill  adapted 
to  the  forms  of  process  now  in  use. 


3.  Proving  the  Tenor  Incompetent.— Actions  of  proving 
of  the  tenor,  being  a  species  of  action  of  declarator,  are  also 
incompetent.  Thus,  an  action  to  prove  the  tenor  of  a  lost 
bill  is  not  competent  before  the  Sheriff  Court,  (c)  And  as  an 
action  of  proving  the  tenor  of  a  lost  deed  must  always  pre- 
cede a  petitory  action  founded  on  the  deed,  it  is  impossible 
to  obtain  a  remedy  on  a  lost  deed  in  the  Sheriff  Court.  This, 
however,  should  not  exclude  a  proper  petitory  action,  founded 


(a)  This  is  well  illustxated  in  Stobbs 
V,  Caven,  14  March  1878,  11  M.  580, 
where  it  was  laid  down  that  the 
Sheriff  Courts,  though  they  had  jur- 
isdiction in  servitudes,  could  not 
entertain  declarators  about  them. 

(b)  Taylor  v.  Boyle,  9  March  1824, 
2  Shaw's  Appeal  Cases,  80;  Hall  v. 


Grant,  19  May  1881,  9  S.  612.  It  is 
no  objection  to  a  petitory  action 
that  a  right  must  substantially  be 
declared  before  the  conclusions  can 
be  reached;  Murdoch  v,  Wyllie,  8 
March  1882, 10  S.  445. 

(e)  Carson  v.  M'Micken,  14  May 
1811. 


Chap,  m.]  PROVING  THE  TENOR  INCOMPETENT.  69 

not  upon  the  lost  deed,  but  upon  the  consideration  for  which 
it  was  granted,  where  such  a  separate  action  is  otherwise 
competent. 

4.  Redactions  Incompetent.— Actions  of  reduction  are 
also  incompetent  in  the  Sheriff  Court.  A  Sheriff  Court 
Judge  has  no  jurisdiction  to  determine  how  far  a  party  is 
entitled  to  be  freed  from  a  written  contract, (d)  or  from  the 
written  laws  of  any  society  or  corporation  which  he  may 
have  joined,  (e)  The  ground  upon  which  reductions  are 
incompetent  is  broader  than  that  which  relates  to  the  incom- 
petence of  declarators,  for  the  fact  that  an  action  involves  a 
reduction  is  in  general  sufficient  to  prevent  the  Sheriff  from 
proceeding  with  it,  and  his  duty  is  to  sist  it  till  a  reduction 
be  brought  in  the  Court  of  Session,  (j^)  Thus,  he  cannot  in 
general  entertain  a  reductive  conclusion  as  introductory  to 
a  petitory  conclusion  in  the  way  in  which  he  might  have 
entertained  a  declaratory  conclusion.  Where,  however,  the 
SheriiGf  is  satisfied  that  the  deed  is  fraudulent,  he  is  not 
bound  to  enforce  it.  (A) 

An  important  exception  from  these  rules  is  made  by  sta- 
tute with  reference  to  deeds  which  are  void  under  any  of  the 
Bankruptcy  Acts.(t)  Such  deeds  may  be  set  aside  in  the 
Sheriff  Court  as  well  as  in  the  Court  of  Session.  This  does 
not  make  it  competent  to  raise  a  simple  reduction  of  one  of 
those  deeds  in  the  Sheriff  Court.  The  effect  of  it  is,  when  a 
question  as  to  the  validity  of  such  a  deed  is  raised  by  a  She- 
riff Court  action,  to  prevent  the  necessity  of  sisting  the 

{d)  Yotin^  V,  Robertson,  24  Nov.  (pr)M'Laren9.  Steele,  18  Nov.  1867, 

1830,  9  S.  59.  20  D.  48. 

(«)  FlesheiB  of  Glasgow  v.  Watson,  (A)  Brown's  Trustee  «.  Fraser,  81 

20  Not.  1824,  8  8.  806 ;  Porteous  v.  May  1870,  8  M.  820. 

The  Cordiners  of  Glasgow,  11  June  (0  19  and  20  Vict.  c.  79,  §  10;  20 

1880,  8  B.  908.  and  21  Vict.  o.  19,  §  9. 
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action  till  the  question  be  determined  in  the  Court  of  Ses- 
sion,  and  to  allow  that  question  to  be  determined  in  the 
particular  action,  and  for  the  purposes  of  that  action.(4)  The 
Court  having  thus  jurisdiction  to  dispose  of  the  matter,  it  is 
diflScult  to  conceive  how  the  insertion  of  a  reductive  conclu- 
sion by  way  of  introduction  to  the  proper  petitory  conclu- 
sions could  be  fatal  to  the  action.  It  might  be  better  left 
out,  because  no  reductive  decree  could  be  pronounced,  but 
it  could  have  no  effect  in  rendering  incompetent  conclusions 
otherwise  competent,  (i) 

6.  Competent  Remedies— Orders  for  Payment  of  Money. 

— The  forms  of  action  which  are  competent  are  sufficiently 
numerous.  To  begin  with,  there  is  the  ordinary  petitory 
action,  concluding  for  the  payment  of  a  definite  sum,  either 
at  once  or  at  some  future  time,  in  one  sum  or  by  instal- 
ments. The  action  of  count  and  reckoning  concludes  for 
such  sum  as  may  be  found  due  after  investigation  into  the 
accounts  between  the  pursuer  and  the  defender.  The  action 
of  multiplepoinding  is  brought  into  court  to  have  the  rights 
of  different  competitors  to  possess  or  share  some  fund  or 
moveable  property  determined.  Actions  of  aliment  conclude 
for  payment  of  it  for  certain  periods,  more  or  less  extensive. 
These  are  the  ordinary  forms  of  action  in  which  the  payment 
of  money  is  concerned,  and  they  all  commence  by  summons. 

6.  Competent  Remedies — Orders  ad  fSBictnm  prssstandum. 

— Actions  which  require  a  party  to  do  or  to  refrain  from 
doing  a  certain  act  {ad  factum  prcestandum)  commence  either 
by  summons  or  by  petition,  according  to  circumstances ;  and 

(k)  Dickson  v.  Murray,  7  June  1S66,         (f)  Moroney  «.  Muir,  5  Nov.  1867, 
4  Macph.  797.  6  Macph.  7. 
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in  either  case  may  or  may  not  be  combined  with  conclusions 
for  the  payment  of  money.  In  petitions  for  interdict  the 
complainer  seeks  to  have  some  parties  prohibited  from  doing 
the  acts  complained  of ;  and  in  other  forms  of  action  parties 
may  seek  to  have  others  enjoined  to  do  certain  things.  Thus 
they  may  seek  to  have  the  defender  ordained  to  sign  some 
deed,(w)  or  to  fulfil  a  contract,(o)  or  to  stock  a  farm,Q))  or 
to  deliver  up  bills  or  other  documents  wrongly  withheld. (g^) 

7.  Special  Eemedies. — It  is  needless  to  enumerate  the 
kinds  of  remedy  which  the  Sheriff  can  give  in  the  cases  in 
which  he  has  by  statute  or  common  law  a  jurisdiction  of  a 
special  kind.  The  more  important  of  those  cases  themselves 
were  enumerated  at  the  end  of  the  last  chapter,  and  it  is 
enough  to  say  here  that  the  Sheriff  necessarily  gives  the 
remedy  appropriate  to  the  jurisdiction,  and  to  delay  saying 
more  until  those  matters  come  to  be  treated  of  in  detail. 


(n)  Gorbett  «.  Douglas,  6  March 
1808,  Home  346.  This  case,  and 
that  of  Aberdeen  v.  Laird,  7  Feb. 
1822,  1  8.  825,  show  that  the  deed 
may  relate  to  heritage,  proyided  the 
objections  to  signing  it  be  not  such 
as  to  raise  questions  of  heritable 
light.  The  action  is  incompetent 
if  sach  a  question  be  raised;  Oox  v. 
Kerr,  25  Oct.  1878,  1  B.  60. 

(p)  Murray  v,  Pearson,   11  June 


1842,  4  D.  1411.  In  this  particular 
case  the  Court  entertained  doubt 
about  the  action  because  the  defence 
raised  a  question  of  heritable  right, 
but  the  general  competency  was  ad- 
mitted. 

(p)  Horn  V.  McLean,  19  Jan.  1880. 
8  Shaw  829. 

(g)  BiddeU  v.  Christie,  20  Nov. 
1821,  1  S.  151. 
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GHAPTEB  IV. 


OF  THE  PERSONS  OVER  WHOM  THE  SHERIFF 

COURT  HAS  JURISDICTION. 


1.  Modes  of  giving  Jurisdiction. 
8.  Residence. 

3.  Carrying  on  Business  in  County. 

4.  MakivjgConJtroxt  soluble  vn  County. 
6.  When  thing  in  dispute  sitwUed  in 

County. 
6.  Possession    of    Property    within 
County. 


7.  Exemptions  from  Jurisdiction — 

Croion, 

8.  Former  Privileges  of  College  of 

Justice. 

9.  Other  Clainis  of  Exemption. 

10.  Of  Persons  Prorogating  the  Juris- 

diction of  a  Sheriff. 

11.  Of  Reconvening  Parties. 


1.  Modes  of  giving  JnriBdiction. — In  general,  queBtions 
of  jurisdiction  arise  only  in  the  case  of  defenders.  Any  one, 
no  matter  where  resident,  or  whether  he  be  a  foreigner  or  a 
Scotchman,  may  stand  as  pursuer.  There  are  proceedings 
by  which  persons  not  resident  in  Scotland  may  be  made  to 
find  security  for  expenses,  but  the  right  of  such  persons  to 
apply  to  the  Court  is  complete  in  itself. 

With  respect  to  defenders,  there  are  various  modes  of 
constituting  jurisdiction.  The  most  ordinary  ground  of 
jurisdiction  over  a  defender  is  by  reason  of  his  residing 
within  the  county  (ratione  domicilit);  but  we  shall  also 
have  to  consider  when  parties  are  liable  to  the  jurisdiction 
by  reason  of  carrying  on  business  within  the  county ;  or  by 
reason  of  having  engaged  to  do  something  within  the  county 
{ratione  contnuitua) ;  or  because  the  thing  about  which  they 
are  disputing  is  within  it  (^ratione  ret  sitce)  ;  and  lastly,  to 
what  extent  the  jurisdictions  recognised  in  Scotland  over 
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parties  who  happen  to  have  property  (heritable  or  moveable) 
within  the  territory  are  applicable  to  the  Sheriff  Courts. 

2.  Residence. — The  residence  required  to  give  jurisdiction 
over  a  defender  must  not  be  confounded  with  domicile.  The 
residence  meant  is  the  actual  residence  which  the  person 
has  for  the  time  being,  whether  it  be  temporary  or  whether 
it  be  permanent.  To  prevent  too  much  uncertainty  as  to 
whether  there  is  jurisdiction  or  not,  the  rule  has  been 
adopted  that  the  residence  is  held  sufficient  to  found  juris- 
diction if  the  defender  has  been  there  for  forty  days  before 
citation.  But  provided  the  forty  days  are  passed,  no  other 
condition  is  required ;  and  the  residence  may  have  been  in  a 
friend's  house,  or  in  a  hot^l,  or  in  a  common  lodging-house ; 
may  have  been  without  any  intention  of  remaining,  and  may 
have  been  taken  up  for  the  express  purpose  of  founding 
juri8diction.(a)  Shorter  residence  than  forty  days  will  be 
sufficient  to  found  jurisdiction  if  the  defender  come  to  the 
county  animo  remanendi, — for  instance,  if  he  takes  up  his 
house  in  it.  In  such  a  case  the  jurisdiction  begins  with  the 
residing,  (6)  and  it  continues  there  although  the  defender 
personally  may  be  seldom  in  the  house  for  more  than  a  few 
days  at  a  time.(c) 

A  person  is  not  necessarily  limited  to  one  jurisdiction. 
If  a  person  have  a  permanent  town  residence  and  a  per- 
manent country  residence,  each  occupied  in  turn  as  it  suits, 
he  may  be  cited  at  either,  (d)  But  if  a  person  were  cited  at 
one  of  his  houses,  when  reasonable  inquiry  would  have 

(a)  Joel  V.  Oil],  10  June  1859,  21  (e)  Iryine  «.  Deaohar,   18  March 
D.  929 ;  Erak.  1.  2.  16.  1707,  M.  8703. 

(b)  Home  v.  Eodes,  80  July  1725,  (d)  Spottiswoode  v.  Moxison,   15 
li.  3704.  Joly  1701,  M.  4790. 
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shown  that  he  and  his  family  were   then  occupying  the 
other,  the  citation  might  not  be  sustained,  (e) 

Jurisdiction  by  residence  is  lost  in  two  ways, — ^in  one 
way  immediately,  and  in  the  other  way  after  the  lapse  of 
forty  days.  If  a  person  give  up  his  residence  in  one  county, 
and  go  with  his  furniture  and  servants,  and  take  up  his 
residence  at  some  known  place  in  another  county,  juris- 
diction over  him  by  residence  is  transferred  at  once  to  the 
SheriflF  of  the  new  county.  If,  on  the  other  hand,  he  leave 
without  taking  up  some  other  residence  in  Scotland,  his 
former  residence  remains  for  forty  days.  After  that  time,  if 
nothing  be  known  to  the  contrary,  he  is  presumed  to  be  out 
of  Scotland,  and,  if  citable  at  all,  must  be  cited  edic tally,  (gr) 

Persons  who  have  no  fixed  place  of  abode  must  be  cited 
where  they  can  be  found.  Thus,  a  person  who  travelled  the 
country  as  an  emigration  agent,  was  held  subject  to  the 
jurisdiction  of  the  Sheriff  of  Inverness  upon  a  personal  cita- 
tion given  to  him  there.(A)  Soldiers  and  sailors  are  cited  at 
the  dwelling  place  which  they  occupy  when  on  shore  or  at 
home  from  duty,  even  though  they  have  not  resided  there 
perhaps  for  more  than  a  day  or  two  at  a  time,  and  even 
though  the  house  should  not  belong  to  the  person  himself, 
but  to  a  relative,  (i) 

Wives  are  subject  to  the  jurisdiction  of  their  husband's 
principal  residence,  or  possibly,  in  the  event  of  his  having 
two  residences,  to  the  jurisdiction  of  either  of  them.(A;)    But 

(e)  Gordon  v.  Campbell,  30  Deo.  (h)  M'NWen  v.  M'Einnon,  14  Feb. 

1702,  M.  8702.  1834,  12  S.  463;  Lees  «.  Parian,  12 

(g)  Wightman  «.  Wilson,  9  March  Nov.  1709,  M.  4791. 

1858,  20  D.  779  ;  9  Geo.  IV.  c.  120,  (i)  Brown   t.    M*Allan,   14    Feb. 

§  58.     Ediotal  citation  is  done  by  iS45,  7  D.  428. 

leaving  the  citation  at  the  Begister  (k)  Ringer  v.  Ghurchhill,  15  Jan. 

Office  in  Edinburgh,   but  does  not  i840,  2  D.  807. 
proceed  on  the  SheiifTs  warrant. 
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unless  the  wife  be  actually  with  the  husband,  it  would  not 
appear  that  she  would  be  subject  to  a  jurisdiction  under 
which  he  had  fallen  merely  by  residing  forty  days  within  it 
at  some  house*  not  his  own.  The  trustees  of  a  deceased 
party  may  competently  be  sued  before  the  Sheriflf  of  the 
county  where  the  deceased  lived,  and  where  the  heritable 
property  which  they  managed  was  situated,  though  the 
majority  of  their  number  lived  in  another  county.  (Z)  In  the 
same  way,  it  is  thought  that  executors  would  be  liable  to  the 
jurisdiction  of  a  county  where  the  deceased  lived,  where  the 
executors  were  confirmed,  and  where  the  estate  was  being 
wound  up,  though  the  majority  of  them  should  actually  be 
resident  without  the  county. 

3.  Oarrying  on  Business  in  Oounty. — Carrying  on  busi- 
ness in  a  county,  and  having  an  office  there  for  that  purpose, 
is  in  some  cases  a  ground  of  jurisdiction.  With  respect  to 
individuals,  it  is  not  by  itself  enough,  but  along  with  other 
circumstances  it  may  be.  Thus,  a  law-agent  who  resided  in 
Kincardineshire,  but  carried  on  business  in  Glasgow,  was 
held  subject  to  the  jurisdiction  of  the  Glasgow  Magistrates, 
in  an  action  requiring  him  to  return  certain  title-deeds  which 
had  been  left  and  were  still  lying  at  his  Glasgow  office,  (n) 
And  in  another  case,  an  opinion  was  expressed  that  a  person 
carrying  on  business  within  a  burgh  would,  though  not  resi- 
dent there,  be  liable  (if  cited  personally)  to  the  jurisdiction 
of  the  burgh  Magistrates  in  an  action  arising  from  his  busi- 
ness, (o) 

(0  Black  «.  Dunoan,  IS  Deo.  1827,  penonally. 
6  8.  261.  (p)  Hunter  v.  Fairweather,  1  Mar. 

(n)  fiitchie  e.   Wilaon,    15   Feb.  1837, 15  8.  698. 
1828,  6  8.  552.    He  had  been  cited 
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In  the  case  of  a  company,  even  though  it  he  a  fictitious 
one,  and  consist  only  of  one  partner,  it  is  well  recognised 
that  the  having  of  a  place  of  business  in  a  county  is  a 
sufficient  ground  of  jurisdiction  in  all  actions  arising  out  of 
business  conducted  there,  (jp)  This  jurisdiction  exists  at 
common  law,  and  cannot  be  taken  away  by  implication. 
Thus,  a  statutory  enactment  providing  a  railway  company 
for  being  cited  at  its  head  office  does  not  take  away  the 
jurisdiction  of  the  Sheriffs  in  whose  counties  it  has  stations.  (9) 
It  is  to  be  remembered  that  if  the  office  of  any  company  in 
a  county  be  not  the  head  office,  the  jurisdiction  is  limited  to 
causes  of  action  arising  within  the  county.  Thus,  if  a 
railway  company  have  its  head  office  in  Inverness-shire, 
and  branch  offices  in  Elgin  and  Banff*,  it  is  not  competent  to 
raise  an  action  against  the  company  in  the  county  of  Banff 
upon  a  cause  of  action  arising  in  the  county  of  Elgin,  (r; 
Jurisdiction  on  the  ground  we  have  been  considering  ceases 
with  the  dissolution  of  the  company,  and  does  not  subsist  to 
the  effect  of  rendering  the  former  partners  liable  to  the 
jurisdiction.  («) 


4.  Making  Oontract  solnble  in  Ctonnty. — If  a  person 
undertake  to  perform  some  contract  within  a  county,  he  is 
liable  to  the  jurisdiction  of  the  Sheriff,  provided  he  be 


(jp)  Bifihop  V.  Mezsey  and  Clyde 
Navigation  Steam  Company,  19  Feb. 
1880,  8  8.  668.  Tomig  «.  Liying. 
stone,  18  Ifazch  1860,  22  D.  988. 

(q)  Aberdeen  Bailway  Company 
9.  Ferrier,  28  Jan.  1864,  16  D.  422. 
The  requirements  as  to  citation 
must,  of  oourse,  be  complied  with. 
In  an  unreported  case,  Lord  Jervis- 
woode,  affirming  Sheriff  D.  M. 
Smith,  held  that  a  dause  in  a  rail- 


way Act,  that  "the  domicile  of  the 
company  with  reference  to  all  judi- 
cial proceedings  or  actions  at  law 
shaU  be  held  to  be  the  town  of  In- 
yemess,'*  did  not  exclude  the  juris- 
diction of  the  Sheriff  Court  of  Elgin. 

(r)  Edward  o.  Inveruess  and  Aber 
deen   Junction   Bailway,   24   April 
1862,  4  Lrv.  186. 

(s)  M*Eachem  «.  MThenon,    8 
July  1824,  8  S.  211. 


Chap.  IV.]      MAKING  CONTRACT  SOLUBLE  IN  COUNTY.  67 

personally  cited  within  the  territory.  This  important 
ground  of  jurisdiction,  well  known  in  the  Supreme  Courts, 
was  in  some  danger  of  being  lost  sight  of  in  the  Sheriff 
Courts ;  but  it  has  been  recently  decided  to  apply  to  them, 
and  (as  has  been  pointed  out  by  the  present  Lord  President) 
it  is  a  kind  of  jurisdiction  which  it  is  important  that  the 
Judge  Ordinary  should  possess.  It  has  long  been  recog- 
nised that  in  some  actions  a  person  must  be  liable  to  the 
jurisdiction  when  personally  cited  within  the  county,  as,  for 
instance,  in  an  action  of  aliment  for  a  child ;  in  an  action  of 
restitution  of  a  moveable  newly  seized  by  him  or  hired ;  or 
for  payment  of  things  newly  bought  by  him  for  ready 
money  ;(t)  but  it  has  now  been  decided  that  the  jurisdiction 
of  the  Sheriff  Court  upon  this  ground  rests  upon  the  same 
principles  as,  and  is  co-extensive  with,  that  of  the  Court  of 
Session.  It  has  also  been  laid  down  that  it  is  immaterial 
though  the  person  who  has  contracted  to  perform,  and  who 
has  been  cited  within  the  territory  of  the  Sheriff,  is  a 
foreigner,  since  the  expression  that  the  Court  of  Session  is 
the  commune  forum  of  foreigners  applies  only  to  such 
foreigners  as  are  actually  out  of  Scotland,  and  who  require 
to  be  cited  edictally.  (u) 

Jurisdiction  founded  on  this  ground,  however,  warrants 
only  such  actions  as  are  necessary  for  the  enforcement  of 
the  contract,  or  as  arise  directly  out  of  its  non-fulfilment. 
It  is  not  to  be  taken  as  warranting  all  the  actions  that  may 
arise  out  of  the  contract.  For  example,  if,  after  the  contract 
has  been  fulfilled  and  the  price  paid,  one  of  the  parties 
should  raise  an  action  of  damages,  alleging  that  it  had  not 
been  fulfilled  completely,  that  action  could  not  be  brought 

(t)  Per  Lord  liackenzie  in  Bmger        (u)  Fine  «.  Waxden,  20  Feb.  1867, 
«.  Chnrchh]]],  ante,  note  (k).  5  Macph.  497. 


68  JURISDICTION  OF  SHERIFF  CX)URT.  [Pabt  L 

in  the  forum  of  the  hens  solutionis, (v)  even  after  personal 
citation,  unless  there  were  some  other  ground  of  jurisdiction. 
On  the  other  hand,  an  action  of  damages  for  breach  of  the 
contract  may  be  so  brought.(ir) 

The  same  principle  makes  a  person  who  has  committed 
a  delict  within  a  county,  subject  to  the  jurisdiction  in  an 
action  of  damages  founded  on  it,  provided  he  be  personally 
cited  within  the  territory,  (y) 

6.  Thing  in  Dispute  situated  in  County. — Jurisdiction 
is  also  founded  in  many  cases  by  the  fact  of  the  thing  about 
which  parties  are  disputing  being  within  the  territory, 
although  the  parties  themselves  should  be  beyond  it.  Thus, 
an  action  of  removing,  not  containing  personal  conclusions, 
is  competent  within  the  county  in  which  the  subjects  lie^ 
though  the  defender  should  be  beyond  it.  (2)  On  the  same 
ground,  an  action  of  ejection  would  also  be  competent 
against  the  person  who,  though  resident  in  another  county, 
occupied  with  his  goods  premises  situated  within  the  juris- 
diction ;  and  if  a  person  were  by  himself  or  his  agents 
wrongly  to  fail  to  deliver  goods  lying  within  the  jurisdiction, 
it  would  appear  that  he  might  be  liable  to  an  action  to 
compel  him  to  make  delivery,  though  he  himself  should  not 
be  within  the  jurisdiction,  (a)  As  a  last  illustration  of  this 
kind  of  jurisdiction,  may  be  mentioned  the  competency  of  a 

(f>)  Logan  «.   Thomson,  24  Jan.  Bailway     Oompany    v.     Ferguson, 

1859,  3  IiT.  828.  Bennie,  &  Ck).,  80  March  1868,  1 

(a;)  SincUdr«.  Smith,  17  July  1860,  liacph.  750.    Although  Lord  Deaa 

22  D.  1475.  was  in  the  minority  in  this  case,  his 

(y)  Kermiok  «.  Watson,   7  July  opinion  on  this  point  is  not  oontra- 

1871,  9  M.  984.  dieted  by  the  other  Judges,  and  is 

(e)  Williamson  «.  Haigie,  28  Not.  directly   supported    by    the    Lord 

1685,  M.  4815.  President 

(a)  Per   Deas,    Scottish   Central 
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party  bringing  a  petition  for  the  sale  of  grain  before  the 
Sheriff  of  the  county  where  it  was  lying,  though  the  other 
party  interested  in  it  resided  in  another  Sheriffdom,  and 
though  an  action  between  the  two  was  going  on  about  it  in 
the  Court  of  Session.(&)  All  these  cases  agree  in  this,  that 
they  were  cases  in  which  parties  were  disputing  about  the 
possession  or  custody  of  the  property  in  question. 

6.  Possession  of  Property  within  Oonntj. — The  posses- 
sion of  heritable  property  within  Scotland  is  a  ground  of 
jurisdiction  in  the  Supreme  Court  in  all  kinds  of  actions, 
except  those  relating  to  status,  (c)  but  it  has  not  been 
decided  whether  that  could  form  a  ground  of  jurisdiction  in 
the  Sheriff  Court ;  and  as  the  jurisdiction  is  an  anomalous 
one,  probably  the  want  of  a  practice  to  justify  it  is  decisive 
against  its  existence.  The  possession  of  moveable  property 
also  within  Scotland  may  be  made  the  ground  of  jurisdiction 
in  the  Supreme  Court  by  the  process  of  arrestment  ad 
jurisdictionem  Jundandam.  In  the  case  of  a  foreigner  not 
also  personally  cited  within  Scotland,  an  arrestment  of  this 
kind  does  not  found  jurisdiction  in  the  Sheriff  Court  ;((2) 
but  it  has  not  been  decided  whether  jurisdiction  could  not 
be  founded  in  this  way  against  a  foreigner  who  was  per- 
sonally cited  within  Scotland  or  within  the  county.  Nor 
has  it  been  decided  whether  the  process  of  arrestment 


(b)  Baimatyne  «.  Newendorff,  22 
Jan.  1S41,  8  D.  429.  The  action  in 
the  Court  of  Session  was  about  the 
price  of  grain;  and  the  petition  to 
the  Sheriff  Court  was  to  hare  the 
grain  sold  and  the  proceeds  con- 
signed, so  as  to  avoid  charges  for 
warehousing. 

(e)  Ferrie  v.  Woodward,  80  June 
1881,    9    8.    864;    Kirkpatriok    v. 


Irvine,  28  June  1888,  16  8.  1200. 

(d)  Bum  V.  Purvis,  18  Dec.  1828, 
7  8.  194;  Harvey,  Hall,  A  Co.  «. 
Black,  21  June  1831,  9  8.  785 ;  but 
a  foreigner  may  by  his  actings  bar 
himself  from  stating  the  plea  of 
want  of  jurisdiction;  White  «. 
8pottiswoode,  80  June  1846,  8  D. 
952.    See  wpraf  art  2,  note  (jgf^ 
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orf  fundandam  Jurisdictionem  can  be  used  to  found  juris- 
diction against  a  Scotchman  domiciled  in  another  county, 
but  having  property  within  the  county  in  question ;  but  the 
practice  is  unknown.  In  one  class  of  cases,  namely,  mari- 
time cases,  where  the  Sheriff  Court  has  a  statutory  jurisdic- 
tion over  foreigners,  the  process  of  arrestment,  with  the 
view  to  founding  on  it,  is  in  frequent  use.  In  all  cases  the 
precept  on  which  the  arrestment  proceeds,  even  when  the 
subsequent  action  is  to  be  brought  in  the  Supreme  Court, 
may  be  raised  in  the  Sheriff  Court. 

7.  EzemptioiiB  from  Jorisdiction— Orown. — ^The  only 
exemption  from  the  jurisdiction  of  the  Sheriff  Court  now  of 
consequence  is  that  of  the  Crown,  which  may  insist  that 
certain  actions  shall  be  brought  against  it  only  in  the  Court 
of  Exchequer.  Those  actions  are  actions  on  any  matters 
connected  with  the  Revenue,  or  with  the  proceedings  of 
officers  of  the  Revenue,  or  with  certain  matters  relating 
thereto,  all  particularly  set  forth  in  the  statute  erecting  the 
Court  of  Exchequer,  (e)  The  exemption  of  the  Crown 
extends  to  all  persons  acting  in  the  matters  in  question 
under  the  authority  of  the  Crown,  (g)  The  remedy,  should 
any  of  the  lieges  bring,  or  threaten  to  bring,  any  such  action 
against  the  Crown  or  one  of  its  servants  in  the  Sheriff 
Court,  is  for  the  Crown  to  apply  for  an  interdict  to  the  Lord 
Ordinary  of  the  Court  of  Session  appointed  to  decide  in 
Exchequer  causes.  (A) 

8.  Former  Privileges  of  College  of  Justice.— The  Mem- 
bers of  the  College  of  Justice  (which  includes  the  judges, 
counsel,  procurators,  and  clerks  of  the  Supreme  Court)  for- 

(e)  6  Axme,  diap.  26,  §  6.  1838, 11  8.  878. 

(g)  Blaok  v.  M^Laolilaii,  12  Feb.         (A)  19  and  20  Viol.  o.  66,  §  14. 
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merly  had  the  privilege  of  suing  certain  actions  in  the  C!oart 
of  Session,  which  other  parties  would  have  been  obliged  to 
bring  in  the  Sheriff  Court,  and  they  had  also  the  privilege 
of  declining  to  be  sued  in  any  action  before  any  .other  than 
their  own  Court.  Those  privileges  only  served  to  permit 
unworthy  members  of  the  profession  to  harass  the  public. 
After  various  invasions,  made  by  the  Small  Debt  and  other 
Acts,  both  of  the  privileges  were  in  the  end  abolished. 
The  privilege  which  members  of  the  College  had  as  pursuers 
was  abolished  by  the  provision  of  the  Court  of  Session  Act 
of  1850,  which  enacted  that  no  member  should  be  entitled 
to  institute  any  action  or  proceeding,  whether  original  or  by 
way  of  review,  before  the  Court  of  Session  which  could  not 
have  been  instituted  by  him  before  such  court  if  he  had  not 
been  a  member,  (t)  The  privilege  the  members  had  as 
defenders  was  abolished  by  the  Sheriff  Court  Act  of  1853, 
which  enacted  that  no  person  should  be  exempt  from  the 
jurisdiction  of  the  Sheriff  Court  in  any  cause  on  account  of 
privilege  by  reason  of  his  being  a  member  of  the  College  of 
Justice,  (i) 

9.  Other  COaiins  of  Exemption.— Various  bodies,  such  as 
the  Commissioners  of  Supply  for  counties,  and  the  Magis- 
trates of  burghs,  which  combine  somewhat  of  the  functions 
of  a  court  of  law  with  administrative  functions,  have  asserted 
claims  to  be  exempt  from  the  jurisdiction  of  the  Sheriff 
Courts.  In  so  far  as  such  bodies  exercise  proper  judicial 
functions,  it  is  clear  that  their  decisions  are  not  liable  to  the 
review  of  the  Sheriff  Court.  In  so  far,  also,  as  such  bodies 
act  in  carrying  out  statutes,  in  the  exercise  of  statutory 
powers,  it  would  appear  that  they  are  exempt  from  the  juris- 

(0  18  and  14  Vict.  o.  86,  §  17.  {k)  16  and  17  Viot  o.  80,  §  48. 
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diction  of  the  Sheriff  Court.  But  in  all  cases  in  which  they 
act  as  administrators  of  property,  or  as  corporations,  that  is, 
inter  alia,  in  all  questions  of  contract  or  of  damages,  they 
are  liable  to  the  jurisdictions,  just  in  the  same  manner  as 
bodies  are  which  have  no  claim  to  the  character  of  courts. 
Thus,  the  Commissioners  of  Supply  of  Lanarkshire  were 
held  subject  to  the  jurisdiction  of  the  Sheriff  Court  in  an 
action  by  the  Inspector  of  Weights  and  Measures  for  pay- 
ment of  his  salary  as  duly  fixed  by  the  Justices  of  the  Peace.  (Z) 
In  another  case  the  Magistrates  of  a  burgh  were  held  subject 
to  the  Sheriffs  jurisdiction  in  a  question  between  them  and 
a  neighbouring  proprietor  as  to  his  right  to  erect  a  fence  on 
the  banks  of  a  river,  (n)  In  similar  circumstances  the 
guildry  of  a  town  were  held  to  be  subject  to  the  jurisdic- 
tion, (o)  In  contrast  to  these  cases  comes  a  recent  case,  in 
which  it  was  held  that  the  Sheriff  could  not  grant  interdict 
to  prevent  the  carrying  out  of  an  order  given  by  a  judge  of 
the  police  court  of  a  burgh  in  exercise  of  statutory  (though 
not  of  judicial)  powers,  (p) 

10.  Persons  Prorogating  the  Jurisdiction  of  a  Sheriff.-^ 

Certain  objections  to  the  jurisdiction  of  a  Sheriff  Court  may 
be  waived.  Those  are,  objections  of  a  kind  personal  to  the 
objector.  Where  the  objection  to  the  jurisdiction  is  such 
that  the  proceeding  could  not  be  competent  against  any 
person  whatsoever,  the  objection  cannot  be  waived.  Thus, 
no  consent  of  parties  (other,  of  course,  than  that  embodied 

(Q  Lyall «.  Lanark  Commissioners  trates  of  Edinburgh,  28  Feb.  1581, 

of  Supply,  6  July  1869,  21  D.  1186.  M.  4811. 

The  objection,  that  the  Sheriff  was  (o)  Bobertson  «.  Panton,  21  Nov. 

himself  one  of  the  Commissioners  of  1828,  2  S.  611. 

Supply,  was  disregarded.  (p)  Buchanan  «.  Keating,  12  D  o. 

(n)  Kintore  v.  LyaU,  27  Feb.  1802,  1864,  17  D.  156. 
M.  7678.    See  also  Lawson  v.  Magis- 
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in  a  submission)  could  make  the  Sheriff  Court  judge  in  a 
question  of  heritable  title,  or  entitle  it  to  pronounce  a  decree 
of  declarator  ;(g)  or,  where  statutory  forms  must  be  complied 
with  in  order  to  give  jurisdiction,  entitle  the  Court  to  judge 
where  those  forms  had  not  been  observed,  (r)  But  where  the 
proceeding  is  in  itself  a  competent  proceeding  in  the  Sheriff 
Court,  any  objection  which  a  defender  could  have  taken,  on 
the  ground  of  his  not  being  amenable  to  the  jurisdiction, 
may  be  waived  In  this  way  a  foreigner,  or  a  person  resident 
in  another  county,  may  "prorogate"  the  jurisdiction  of  a 
Sheriff  Court,  This  may  be  done  either  by  express  consent 
or  by  proceedings  implying  consent.  Express  consent  may 
be  embodied  in  a  minute,  which  may  be  in  general  terms, 
and  may  even  be  written  before  the  action  is  raised.  Thus, 
a  person  may  bind  himself  not  to  object  to  the  jurisdiction  of 
a  particular  Sheriff  Court  in  regard  to  all  the  actions  that 
might  be  raised  against  him  about  some  specified  matter.  («) 
Consent  to  the  jurisdiction  is  implied  by  the  mere  act  of 
appearing  and  pleading  without  stating  any  objection  to 
it.(^)  Even  a  party  who  appeared  only  to  state  certain  ob- 
jections to  the  competency  of  proceedings  was  held  to  have 
waived  the  objection  to  jurisdiction  because  he  did  not  state 
it  till  after  he  had  been  defeated  in  a  litigation  about  the 
other  objections,  (tt) 


(g)  Wylie  v.  Heritable  Seonrities 
InTestment  Assooiation,  22  Dec. 
1871,  10  M.  254,  contains  much 
aigmnent  on  this  subject. 

(r)  Ersk.  1.  2.  30;  Forrest  v.  Har. 
vey,  25  April  1845,  4  Bell's  Appeal 
Cases,  197. 

(«)  Longmuir  v.  Longmuir,  21  May 
1850,  12  D.  926. 

(0   Serrioe  v.  Chalmexs,  28  Feb. 


1687,  M.  7306.  Erskine  (Pr.  1.  2. 
17)  thinks  the  prorogation  eifectual 
in  this  case  only  if  the  defender 
have  been  cited  in  the  territory,  but 
the  reason  of  this  is  not  apparent,  and 
the  case  he  cites,  which  is  that  quot- 
ed in  this  note,  does  not  bear  it  out. 
(u)  White  V,  Spottiswood.  30  June 
1846,  8  D.  952. 
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IL  Of  Eecomreiuiig  Parties. — ^BeconyentioD  is  the  name 
given  to  the  ground  npon  which  a  person  who  has  applied 
to  a  court  as  pursuer  or  complainer  in  any  action  subjects 
himself  as  defender  to  the  jurisdiction  in  all  relative  pro- 
ceedings. It  has  been  said  that  this  jurisdiction  is  founded 
on  impUed  consent,  and  it  has  been  therefore  called  a  kind 
of  prorogated  jurisdiction ;  but  it  is  better  at  once  to  say 
that  it  is  a  kind  of  jurisdiction  founded  in  reason  and  equity, 
in  order  to  protect  a  native  defender  from  the  disadvantage 
to  which  he  might  otherwise  be  put  in  dealing  with  the 
foreign  pursuer,  by  not  being  able  to  take  any  counter  pro- 
ceeding. Difficulty  has  been  felt  in  defining  the  extent  of 
this  jurisdiction.  On  the  one  hand,  it  has  been  said  that  a 
foreigner  who  applies  to  our  courts  renders  himself  responsible 
to  every  action  which  the  person  whom  he  has  sued  may 
think  fit  to  raise  against  him,  whether  it  be  connected  with 
the  subject-matter  of  the  first  action  or  not.  On  the  other 
hand,  it  has  been  attempted  to  narrow  the  jurisdiction  so  as 
to  make  the  foreign  pursuer  liable  only  in  counter  actions, 
strictly  so  called.  Neither  of  these  extreme  views  is  to  be 
taken  as  correct*  The  great  object  of  the  jurisdiction  is  to 
protect  the  native  defender  against  such  disadvantage  in 
dealing  with  the  foreign  pursuer  as  he  would  not  feel  in 
the  case  of  a  native  pursuer ;  and  the  Court  must  keep  this 
in  view.  On  this  ground,  it  is  held  that  the  jurisdiction  ex- 
ists where  the  claims  are  either  in  eodem  negotio  or  efttadem 
generis.  Thus,  a  foreign  pursuer  raising  an  action  for  debt 
in  our  Courts  will  render  himself  liable  to  other  actions  of 
debt  at  the  instance  of  the  defender,  though  they  may  arise 
out  of  different  transactions,  but  he  will  be  liable  to  actions 
of  damages  only  when  they  arise  out  of  the  same  transaction, 
or  out  of  some  other  transaction  in  the  same  course  of  dealing. 
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A  foreign  pursuer  raising  an  action  of  debt  here  will  not 
render  himself  liable  to  an  action  of  damages  arising  out  of 
an  entirely  different  transaction,  (t;) 

The  action  said  to  ground  jurisdiction  by  reconvention 
must  be  in  Court  at  the  time  the  other  action  is  brought. 
If  the  first  action  have  been  concluded,  and  the  foreigner  be 
no  longer  before  our  courts,  it  is  too  late  to  bring  the  counter 
action,  (x)  But  the  action  is  in  time  though  the  merits  of 
the  first  action  may  have  been  disposed  of,  if  it  still  be  in 
Court  on  the  question  of  expenses.  Thus,  a  foreigner  who 
had  raised  and  lost  an  action  before  the  Court  of  Session  was 
held  to  be  within  the  jurisdiction  whilst  the  expenses  were 
being  audited,  and  he  was  made  to  answer  to  an  action  of 
damages  for  the  oppressive  use  of  arrestments  on  the  depend- 
ence of  the  original  action.  (^)  In  ordinary  circumstances, 
the  application  of  the  foreigner  clearly  must  precede  the 
application  for  the  native,  otherwise  there  can  be  no  jurisdic- 
tion ;  but  if  a  native  first  rcdses  an  action  against  a  foreigner, 
and  the  foreigner,  without  waiting  to  state  any  objection 
to  the  jurisdiction,  immediately  raises  a  counter  action,  he 
will  be  foreclosed  from  stating  it.  (z) 

The  rules  as  to  reconvention  have  been  developed  in  the 
Supreme  Court,  and  there  are  no  decisions  to  tell  how  far 
they  are  applicable  to  the  Sheriff  Courts.    It  is  here  necessary 


(fi)  Thomson  0.  Whitehead,  25  Jan. 
1862,  24  D.  881. 

(x)  M'Ewan's  Trosteee  v.  Bobert- 
Bon,  9  Kaioh  1852,  15  D.  265 ;  Long- 
▼orth  9.  Telyerton,  5  Koy.  1868,  7 
M.70. 

Of)  BaUlie  «.  Hmne,  17  Dec.  1852, 
15  D.  267.  In  Black  A  Knox  o. 
EDia  A  Sons,  7  June  1805,  M. 
(Appz.  1,  Foreign,  No.  7.)  the  jnria- 


diction  was  held  to  continue  after 
the  extracting  of  the  decree  and  after 
payment,  the  money  being  still  in 
Scotland ;  but  this  case  is  doubtfuL 
The  jurisdiction  might  continue  after 
decree  if  the  foreigner  were  making 
use  of  the  Scotch  Oourts  to  enforce 
it. 

(9)  Morrison  «.  Massa,  8  Dec.  1866, 
5  Macph.  180. 
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to  distinguish  between  two  sets  of  persons  liable  to  be  recon- 
vened,— ^between  foreigners  not  resident  in  Scotland  and 
persons  resident  in  Scotland  but  not  in  the  particular 
sheriffdom.  In  the  case  of  foreigners  the  principles  will 
apply  exactly,  (a)  In  the  case  of  persons  resident  in  other 
sheriffdoms,  the  principles  do  not  apply  to  their  full  extent. 
They  apply  only  to  the  extent  of  sanctioning  counter  actions 
arising  out  of  the  same  facts.  Except  in  the  way  of  making 
one  inquiry  serve,  there  is  nothing  to  be  gained  by  recon- 
vening such  parties,  because  it  is  no  hardship  to  make  a 
man  sue  in  one  Sheriff  Court  instead  of  in  another.  (&) 


(a)  There  ib  no  difficulty  about 
citing  the  foreigner,  because  it  is 
enough  to  serve  the  process  on  his 
procurator;  Vans  «.  Sandilands,  18 
Nov.  1765,  M.  4840. 

(b)  In  Goodwin  «.  Purfield,  8  Dec. 
1871,  10  M.  214,  the  Court  of  Session 
proceeded  on  the  footing  that  reoon. 


vention  applied  in  the  Sheriff  Courts. 
In  the  Sheriff  Court  of  Benfrew  it 
was  held  (in  an  instructive  judg- 
ment) that  it  did.  Stewart  v,  JarviOy 
1878,  xvii  Journal  of  Jurisprudence, 
607.  The  same  has  more  than  once 
been  held  in  the  Sheriff  Court  of 
Aberdeen. 


Cup.  v.] 
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OHAPTEB  v. 

OF  DECLINING  THE  SHERIFF'S  JURIS- 
DICTION. 


1.  Deelinature  on  lUlatumMp. 

2.  DecltJiature  on  Interat, 


3.  DeclincUure  cannot  he  waived  6y 
the  Parties, 


In  some  cases,  though  the  Court  has  jurisdiction,  ohjec 
tion  may  he  taken  to  the  acting  of  some  particular  Sheriff. 
This  is  called  proponing  a  declinature ;  and  there  are  two 
grounds  upon  which  it  may  be  done,  that  of  relationship  to 
one  of  the  parties,  and  that  of  interest  in  the  matter  at  issue. 

1.  Dedinatnre  on  ground  of  BelationBhip. — Declinature 
upon  the  ground  of  relationship  depends  upon  statute. 
The  Act  1594,  c.  216,  made  it  incompetent  for  any  judge 
of  the  Court  of  Session  to  sit  or  vote  in  any  action  in 
which  a  father  or  brother  or  son  might  be  pursuer  or 
defender.  The  Act  1681,  c.  13,  besides  extending  the  pre- 
ceding Act  to  all  courts,  extended  the  degrees  forbidden 
by  it  to  those  of  affinity,  and  added  as  degrees  which  were 
to  exclude  those  of  uncle  and  nephew  by  consanguinity. 
These  statutes  enumerate  all  to  whom  objection  can  be 
taken  on  the  groimd  of  relationship.  Attempts  to  extend 
the  degrees  by  implication  have  been  discountenanced. 
Thus,  it  is  no  ground  of  declinature  that  the  judge's  wife 
is  sister  to  the  defender's  wife,(a)  or   that    the   judge's 

(a)  Ooldie  «.  Hanulton,  16  Feb.  1816,  F.G. 
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neice  (6)  or  grand-neice  (c)  is  married  to  one  of  the  parties. 
These  decisions  were  pronounced  upon  the  ground  that  the 
second  part  of  the  Act  of  1681,  excluding  uncles  and 
nephews,  did  not  exclude  uncles  and  nephews  by  affinity. 
It  is  not  necessary  that  the  relationship  should  be  to  the 
proper  pursuer  or  defender.  It  is  sufficient  if  it  be  to  any 
party  immediately  and  directly  interested  in  the  suit.  Thus 
the  brother-in-law  of  a  mandatory  (who  is  interested  in  the 
expenses)  must  be  declined. (ci)  For  the  same  reason,  a 
father-in-law  was  excluded  in  a  case  in  which  his  son-in-law 
was  substitute  heir  to  the  claimant  of  an  entailed  estate,  the 
right  to  which  was  in  dispute,  (e)  And  the  statute  applies 
though  the  relative  may  be  suing  in  some  capacity  in  which 
he  has  no  personal  interest.  Thus,  where  a  pursuer  was 
suing  for  behoof  of  a  statutory  Board  of  Commissioners,  his 
brother  was  declined,  even  though  the  defenders  made  it 
clear  that  he  had  no  personal  interest  by  disclaiming  all 
purpose  of  holding  him  personally  liable  for  expenses,  (gr) 

2.  Decli2iatiire  on  the  ground  of  Interest. — The  ob- 
jection, that  a  judge  is  interested  in  the  matter  at  issue,  does 
not  depend  upon  statute  ;  and  there  is  occasionally  consider- 
able  difficulty  in  ascertaining  when  the  interest  is  of  such  a 
character  that  the  objection  ought  to  be  held  good  or  is  so 
shadowy  that  it  may  be  waived,  and  the  Court  have  held 
themselves,  in  judging  of  such  objections,  at  liberty  to  take 
into  view  the  convenience  or  inconvenience  of  sustaining 
them  in  the  particular  case.    The  interest  need  not  always  be 

(6)  Erskine  v.  Dnunmond,  28  Jane  1866,  4  Macph.  867. 

1787,  M.  2418.  (e)  Shaw  Stewart  ^.  Corbet,  15  Hay 

(6)  Qordon  «.  Gordon's  Tmsteee,  1821, 1  S.  10. 

2  March  1866,  4  ICacph.  501.  (g)  Highland  Boad  OommisBionexB 

(d)  Campbell  ▼.  Oampbell,  26  June  o.  Maohray,  25  June  1858, 20  D.  1165, 
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pecuniary.    For  example,  if  the  judge  be  required  as  a  wit- 
ness in  the  cause,  he  may  be  declined.  (A)    This,  perhaps, 
proceeds  rather  on  the  ground  of   inconyenience  to  the 
parties  than  on  the  supposed  interest  of  the  judge.     The 
rule,  however,  has  a  wider  application.   It  is  not  indeed  now 
held  that  a  judge  is  disqualified  by  having  once  been  counsel 
in  the  cause  ;(i)  but  he  is  still  held  to  be  disqualified 
wherever  his  interest  is  of  such  a  kind  as  reasonably  leads  to 
the  supposition  that  he  may  not  proceed  to  his  duty  with  an 
unbiassed  mind.   Thus,  if  the  judge  be  trustee  for  one  of  the 
parties  under  a  private  trust,  he  is  taken  to  be  so  much  in- 
terested in  it  as  to  be  disqualified,  (i)    But  it  is  not  enough 
to  disqualify  him  that  he  is  one  of  a  numerous  body  of  statu- 
tory trustee8,(Q  or  still  less  that  he  is  one  of  so  large  a  body 
as  the  Commissioners  of  Supply,  (n)     Being  interested  as  a 
proprietor  in  one  of  the  parishes  concerned,  was  held  not  to 
disqualify  a  judge  to  decide  a  question  of  a  pauper's  settle- 
ment ;  but  this  proceeded  in  part  on  the  ground  that  the 
parish  was  large,  and  that  the  disqualification,  if  sustained, 
would  have  applied  to  nearly  the  whole  bench.(o)     It  is 
sufficient  for  a  judge  to  decline  that  he  is  a  shareholder  or 
partner  (not  merely  as  trustee,  (p)  but  in  his  own  right)  in  a 
joint-stock  company  which  is  pursuing  or  defending  ;(g) 
though  in  a  case  where  the  pecuniary  interest  of  each  judge 
was  small  and  remote,  and  where  sustaining  the  objection 

(A)  Glai^«.  Wazdlaw,  15  Jan.  1845,  June  1861,  23  D.  988. 
7  D.  268.  (p)  Gray  v.  Fowlie,  6  March  1847, 

(0  King  V.  Patrick,  27  Nov.  1841.  9  D.  811. 
4  D.  124.  (jf)  81  and  82  Vict  o  100,  f  108. 

(ib)  Martin  «.  Heritors  of  Kirk-        (;)  Aberdeen  Tovn  and  County 

oaldy,  28  Jan.  1840, 15  F.  879.  Bank  o.  The  Scottish  Equitable  In- 

(f)  Blair  0.  Sampson,  26  Jan.  1814,  surance  Company,  8  Dec.  1859,  22 

18  F.  C.  1814  (to  1815)  501.  D.  162 ;  Wanchope  «.  North  British 

(n)  The  Lord  Advocate  «.  Edin-  Bailway,  17  Dec.  1868,  2  Maoph. 

bnrg^  CommissionerB  of  Supply,  5  888-4. 
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disqualified  nearly  half  the  court,  the  objection  was  very 
reluctantly  sustained,  (r)  This  was  a  case  where  the  judges 
were  interested  as  partners  of  a  life  insurance  company,  and 
to  prevent  the  recurrence  of  such  difficulties,  it  has  lately 
been  enacted  that  it  is  not  to  be  deemed  a  ground  of  declina- 
ture that  a  judge  is  a  partner  of  any  joint-stock  company 
carrying  on  as  its  sole  or  principal  business  the  business  of 
life  and  fire  or  life  assurance.  (|?)  Where  the  interest  is  con- 
tingent, such  as  that  if  the  defender's  title  be  held  bad  the 
judge's  own  title  to  an  adjoining  property  may  be  challenged, 
the  declinature  is  repelled.  («) 

3.  Declinature  cannot  be  waived. — Where  there  is  a 
good  ground  for  declinature  it  cannot  be  waived  by  the 
parties.  In  the  case  of  relationship  the  objection  depends 
on  statute,  and  the  whole  proceedings,  if  it  be  neglected, 
are  under  a  statutory  nullity.  At  whatever  stage  the  ob- 
jection may  be  discovered  it  must  be  sustained,  and  the 
action  commenced  anew  before  another  judge.  (^)  On  public 
grounds  the  same  rule  is  to  be  followed  where  the  judge  has 
a  disqualifying  interest  in  the  suit.  Parties  are  generally  so 
unwilling  to  state  a  personal  objection  to  a  judge,  and  it 
would  be  so  bad  an  example  to  allow  a  judge  to  decide  a 
question  in  which  he  had  a  pecuniary  interest  simply 
because  the  parties  were  silent,  that  no  option  is  left.  It  is 
the  duty  of  the  judge  himself  to  state  the  objection ;  and  in 
most  cases  this  is  the  way  in  which  the  point  arises.  In  the 
Court  of  Session  it  is  for  the  other  judges  to  say  whether  the 
grounds  of  the  declinature  are  good.     In  the  Sheriff  Court, 

(r)  Borthwick  «.  Scottish  Widows     June  1862,  24  D.  1132. 
Fund,  4  Feb.  1864,  2  Macph.  595.  (t)  Ommanny  9.  Smith,  13  Feb. 

(«)  Belfrage  v.  Davidson's  Trs.,  20     1851,  13  D.  678. 


Chap.  V.]  DEOLINATUBE  CANNOT  BE  WAIVED.  81 

if  the  Ordinary  Sheriff-Substitute  decline,  the  case  may  be 
proceeded  with  by  one  of  the  Honorary  Sheriffs-Substitute, 
or,  if  there  be  none  who  can  act,  by  the  principal  Sheriff.  In 
this  case,  however,  it  would  probably  be  in  the  power  of  the 
principal  Sheriff  lo  review  the  grounds  of  declinature,  and  to 
remit  to  the  Sheriff-Substitute  to  proceed.  If  the  Prin- 
cipal be  disqualified,  the  Sheriff-Substitute  may,  notwith- 
standing, act  ;(t*)  but  the  parties  lose  the  benefit  of  the  right 
of  appeal.  Should  such  a  case  occur  as  that  aU  the 
judges  of  the  Sheriff-Court  were  to  decline,  the  party  wishing 
to  proceed  might  appeal, (v)  and  the  Court  of  Session  would 
have  to  decide  what  course  should  be  followed. 

{u)  WaDace  «.  Colqtihoan,  21  Jan.  from  the  Judge  Ordinary,  excepts  the 

1828 ;  2  8.  189 ;  1579,  c.  S4.  case  of  the  Sheriff.Prinoipal  or  the 

(v)  The  Act  1565,  c.  89,  proyiding  Judge  Ordinaiy  being  a  party, 
that  no  advocation  of  causes  be  taken 
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OF  THE   BUSINESS   AND  SITTINGS  OF   THE 

ORDINARY  COURT. 


1.  Btuiness  of  Ordinary  Court 

2.  Ordinary  Actions, 

3.  Special  Aeticm. 


4.  OenmU  Regtdating  AeU. 

6.  SitUngs  of  Ordinary  Court 

6,  BoUi  of  Court  and  Minute-Boolu. 


1.  Biudness  of  Ordinary  Court.— In  ordinary  language 
men  speak  of  the  different  "  Courts"  held  by  the  Sheriff — of 
the  Ordinary  Court,  the  Small  Debt  Court,  the  Debt  Re- 
covery  Court,  and  the  Commissary  Court.  Except  when 
used  with  respect  to  the  last,  the  language  is  not  strictly 
correct.  The  Ordinary,  Small  Debt,  and  Debt  Becovery 
Courts,  are  not  three  separate  courts:  properly  speaking 
they  are  three  branches  of  one  court;  but  as  they  have 
separate  records,  separate  modes  of  ^procedure,  and  (in  most 
cases)  separate  times  of  sitting,  the  popular  distinction  is 
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practically  the  most  convenient.  It  will  therefore  be  followed 
here. 

The  business  of  the  Ordinary  Court  is  best  described 
by  saying  that  it  comprises  all  the  judicial  business  which  is 
not  specially  appropriated  to  the  other  Courts ;  and  as  the 
Small  Debt  Court  is  concerned  only  with  actions  for  sums 
not  exceeding  the  amount  of  £12 ;  the  Debt  Eecovery 
Court  only  with  actions  for  debts  not  exceeding  £50,  and 
falling  under  the  triennial  limitation ;  and  the  Commissary 
Court  mainly  with  executry  matters ;  it  will  be  seen  that  the 
business  of  the  Ordinary  Court  is  of  a  very  extensive  and 
varied  character. 

The  proceedings  may  be  conveniently  divided  into  two 
great  classes,  the  first  being  devoted  to  the  form  of  action 
ordinarily  followed,  and  the  second  comprising  all  special 
forms  of  action. 

2.  Ordinary  Action. — Under  the  first  class  will  be  taken 
the  ordinary  petitory  action  concluding  for  payment  of  a 
sum  of  money,  which,  for  shortness,  will  be  called  the 
Ordinary  Action.  With  respect  to  it,  both  those  normal 
proceedings  taken  in  almost  every  suit,  and  those  incidental 
proceedings  which  special  circumstances  frequently  require, 
will  be  considered.  It  will  be  convenient  to  take  all  these, 
firstly,  on  the  footing  that  the  causes  are  allowed  to  proceed 
to  final  judgment  before  the  Sheriff-Substitute ;  and  then  to 
consider  what  remedy  there  is  by  way  of  appeal  to  the 
principal  Sheriff.  The  consideration  of  what  execution 
against  the  debtor's  person  or  goods  may  follow  on  a  decree 
in  an  ordinary  action  will  complete  this  part  of  the  subject. 

3.  Special  Actions. — Having  thus  described,  as  thoroughly 
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as  may  be,  the  proceedfcigs  in  the  Ordinary  Action,  the 
second  class  of  actions  will  be  taken,  and  under  it  all  special 
forms  of  action  will  be  considered.  It  will  therein  be  con- 
sidered how  far  actions  ad  facta  prceatanda  differ  from 
actions  with  money  conclusions;  what  actions  commence 
by  way  of  petition,  and  what  peculiarities  in  their  course 
must  be  attended  to ;  what  actions  are  to  be  considered  as 
summary  actions;  and  lastly,  all  those  different  forms  of 
proceedings  which  ask  for  special  remedies  or  proceed  under 
special  statutes.  In  this  class,  too,  will  find  their  place  all 
those  actions,  such  as  count  and  reckoning  and  multiple- 
poinding,  which,  though  they  may  concern  money,  do  not 
ask  for  a  simple  order  for  payment,  but  for  some  more  com- 
plicated remedy. 

4.  General  Begnlating  Acts. — The  principal  general 
regulations  in  regard  to  proceedings  in  the  Ordinary  Court 
are  contained  in  the  Act  of  1853.  (a)  Many  details,  how- 
ever, are  still  regulated  by  the  Act  of  Sederunt  of  10th  July 
1839,  which  is  still  in  observance  in  so  far  as  not  altered  by 
the  subsequent  Act.  The  Act  of  Sederunt  was  passed  after 
the  Act  of  1838  (b)  had  effected  various  reforms,  and  was 
framed  by  remodelling  (so  as  to  bring  into  harmony  with 
them)  the  regulations  which  had  been  made  by  the  Act  of 
Sederunt  of  1825.  Besides  these  general  regulations  there 
are  Acts  of  Parliament  and  Acts  of  Sederunt  regulating 
special  points  or  proceedings  which  cannot  be  noticed  here. 

5.  Sittings  of  Ordinary  Ctourt.— Each  Sheriff  Court  has 
three  sessions  in  each  year.  The  first  commences  on  the 
15th  of  January,  or  the  first  ordinary  court-day  thereafter, 

(a)  16  and  17  Vict.  c.  80.  (b)  1  and  2  Viot.  o.  109. 
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and  continueB  till  the  15th  of  March.  The  second  session 
commences  on  the  3d  or  4th  of  April,  and  continues  till  the 
31st  of  July.  The  third  commences  on  the  1st  of  October, 
or  the  first  ordinary  court-day  after  it,  and  continues  till 
the  15th  of  December.(c) 

During  session,  each  Sheriff  Court  (excepting  courts 
held  at  places  where  a  salaried  Sheriff-Substitute  does  not 
reside)  sits  for  the  despatch  of  ordinary  civil  business  for 
such  number  of  days  in  each  week  as  may  be  fixed  by  each 
Sheriff  by  a  Kegulation  of  Court  to  be  approved  of  by  the 
Lord  President  and  Lord  Justice-Clerk.  If  these  days  be 
insufficient,  the  Sheriff  must  from  time  to  time  appoint 
additional  court-days  for  the  purpose  of  disposing  of  any 
arrear.(d) 

If  there  be  any  arrear  of  business  at  the  end  of  the 
session,  the  Sheriff  ought  to  appoint  additional  court-days 
for  the  purpose  of  clearing  it  off.  Before  the  termination  of 
each  session  he  must  also  appoint  at  least  one  court-day 
during  each  vacation  for  the  despatch  of  all  ordinary  civil 
business,  including  the  calling  of  new  causes.  Before  the 
Act  of  1853  it  was  not  competent  for  the  Sheriff  to  sign 
certain  of  his  interlocutors  during  vacation,  but  now  all 
restrictions  of  that  kind  have  been  removed,  and  the  Sheriff 
may  pronounce  orders  of  all  kinds  as  freely  during  vacation 
as  during  session,  (e)  During  vacation  those  causes  which 
are  called  summary  proceed  in  the  same  way  as  during 
session. 

6.  Bolls  and  Umnte-Books. — The  practice  of  the  dif- 
ferent courts  varies,  but  it  is  believed  that  in  general  at 

(<?)  16  and  17  Vict  c.  80,  §  48.      (e)  16  and  17  Vict  a  80,  §§  44, 
Id)  16  and  17  Viot.  o.  80,  §  42.     45,  and  47. 
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least  two  books  are  kept  of  the  proceedings  of  the  ordinary 
court — a  motion  roll  and  a  minute-book.  In  the  former  are 
entered  for  each  court-day  all  the  causes  which  are  to  be 
called  that  day.  These  may  be  enrolled  either  by  order  of 
the  Sheriff,  or  by  the  Sheriff-Olerk  in  the  course  of  his 
official  duty,  or  by  the  Sheriff-Clerk  on  the  motion  of  either 
party.  In  the  two  former  cases  there  are  no  special  regula- 
tions as  to  notice  of  enrolment,  but  the  Sheriff  must  take 
care  not  to  put  either  party  to  disadvantage.  When  the 
cause  is  enrolled  by  one  of  the  parties,  the  notice  to  be  given 
is  fixed  by  regulation  or  usage  in  each  court,  but  in  general 
the  party  must  give  to  the  clerk  and  to  the  opposite  party 
forty-eight  hours'  notice  of  the  enrolment  of  an  ordinary 
action,  and  twenty-four  hours'  notice  in  the  case  of  a 
summary  action.  The  notice  must  be  in  writing,  and  must 
be  delivered  at  the  office  of  the  opposite  agent,  or  posted  to 
him.  The  notice  specifies  the  purpose  of  the  enrolment ; 
and  that  sometimes  is  inserted  in  the  motion  roll.  For 
convenience,  the  motion  roll  may  be  classified;  keeping 
new  causes,  causes  for  closing  records,  or  other  causes,  by 
themselves;  and  sometimes  copies  of  it  are  printed  and 
issued  to  the  agents.  The  roll  usually  contains  a  space  on 
which  the  clerk  makes  a  jotting  of  the  judge's  deliverance, 
to  be  afterwards  extended  and  signed. 

The  minute-book  (or  "diet-book")  contains  a  memo- 
randum of  all  important  proceedings  not  entered  on  the 
motion  roll, — such  as  short  references  to  interlocutors  pro- 
nounced by  the  judges,  orders  by  the  juflge  for  regulating 
the  business,  memoranda  of  appearances  entered,  proofs 
taken,  papers  lodged,  and  of  other  steps  in  processes.  In 
some  courts  the  commendable  practice  is  followed  of  having 
a  separate  book  for  minuting  all  decrees.    There  is  also  kept 
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in  some  places  a  book  which  is  very  convenient  for  the 
agents,  namely,  a  register  of  all  appearances  which  have 
been  entered. 

The  original  orders  themselves  are  written  on  what  is 
called  the  interlocutor  sheet — ^a  paper  put  up  with  every 
cause,  and  reserved  for  orders  by  the  judge,  or  matters 
specially  appointed  by  statute  to  be  put  into  it.  (A)  It 
never  was  the  practice  in  the  Sheriff  Court  to  write  the 
judges'  orders  in  the  minutes  of  the  Court.  The  present 
practice,  however,  is  somewhat  different  from  the  old,  under 
which  incidental  orders  were  WTitten  on  the  proceedings  to 
which  they  referred,  and  only  important  orders  on  the 
interlocutor  sheet. 

(K)  A.  S.,  10  July  18S9,  §  162. 
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ORDINARY  ACTION— NORMAL  PROCEEDINGS. 


SECTIONS. 


I.  The  Summons. 
II.  The  Citation. 

III.  Entbring  Appsaranob. 

IV.  Dbcbeb  in  Abbbnge  and  Re> 

PONING. 

V.  Protestation  FOB  NOT  Insist- 
ing. 
VI.  Discussion  on  Summons  ;  and 
Closing  Rbcord  on  Minute 
OF  Defence.  . 


VII.  Framing  Record  bt  Con- 

DEBCENDENCE      AND      DE- 
FENCES. 

VIII.  Producing  and  Recover- 
ing Documents  founded 
on  in  Record. 
IX.  The  Proof. 
X.  The  Debate  and  Decision. 
XI.  Expenses. 


The  normal  proceedings  in  the  ordinary  action  for  the 
payment  of  money  will  form  the  subject  of  the  present  chap- 
ter. The  consideration  of  the  requirements  of  the  writ  of 
summons  by  which  the  defender  is  to  be  brought  into  court 
will  naturally  form  the  first  section.  The  second  section 
will  treat  of  the  mode  of  serving  the  writ ;  and  the  third  of 
the  mode  in  which  the  defender  enters  appearance  to  defend 
the  action.  The  fourth  section  will  consider  what  the  pur- 
suer may  do  if  the  defender  fail  to  enter  appearance  when 
first  called  on,  and  what  subsequent  opportunity  the  defender 
has  for  supplying  the  omission.  Next,  supposing  the  de- 
fender to  have  entered  appearance,  and  that  the  pursuer  is 
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unwilling  to  proceed,  the  fifth  section  will  explain  the  de- 
fender's remedy.  The  sixth  and  seventh  sections  will  explain 
how  the  record  of  the  parties'  written  pleadings  is  to  be 
framed,— whether  it  be  in  the  short  method  first  introduced 
by  the  Statute  of  1853,  or  in  the  longer  method,  which  is  a 
slightly  modified  form  of  the  record  previously  in  use.  As 
Writings  referred  to  in  the  pleadings  ought  to  be  before  the 
court,  the  eighth  section  wiU  explain  what  opportunity  a 
party  has  of  tendering  them  or  of  enforcing  their  production. 
The  ninth  section  will  assume  that  the  parties— one  or  other 
— ^require  to  submit  evidence  to  the  court,  and  will  show 
how  the  proof  is  to  be  taken.  In  the  tenth  section  the 
debate  and  decision  will  be  considered ;  and  a  section  devoted 
to  the  question  of  expenses  will  conclude  the  view  of  the 
ordinary  course  which  is  run  by  the  great  majority  of  actions. 
The  various  interruptions  to  which  that  course  is  subject 
will,  according  to  the  plan  of  the  work,  be  treated  of  in  the 
following  chapter. 


Section  I. — Of  the  Summons. 


1.  The  Introduction. 

2.  The  Pureuer'e  Designation, 

3.  Defende/i's  Dengnation, 

4.  Concltuion-'Demand  for  Payment, 

5.  SUUement  of  Grounds  of  Action. 


6.  Conclusion  for  Expenses. 

7.  Warrant  to  ate. 

8.  Certification. 

9.  Precept  to  Arrest. 
10.  Authentication, 


The  form  of  Summons  in  the  ordinary  action  is  given  in 
a  Schedule  to  the  Act  of  1853.  It  is  a  slight  modification  of 
the  form  which  has  been  in  use  for  time  immemorial.  The 
vmt  runs  in  the  name  of  the  Sheriff,  and  proceeds  upon  the 
fiction  that  the  pursuer  has  appeared  before  him  and  made 
a  complaint  against  the  defender,  and  that  thereupon  the 
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Sheriff  has  issued  instractions  to  officers  of  court  to  summon 
the  defender  to  appear  and  answer.  The  summons,  ^ken 
in  detail,  consists  of  the  following  parts — (1)  the  introduc- 
tion ;  (2)  the  name  and  designation  of  the  pursuer ;  (3)  the 
name  and  designation  of  the  defender ;  the  conclusion,  em- 
bracing (4)  a  statement  of  the  amount  claimed  and  (5)  of 
the  ground  for  claiming  it ;  (6)  a  demand  for  expenses ;  (7) 
a  direction  to  the  officers  to  cite  the  defender;  and  (8)  a 
certification  that  he  will  '*be  held  as  confessed"  if  he  do 
not  appear.  The  summons  may  also  contain  (9)  a  precept 
to  arrest  on  the  dependence.  It  concludes  with  the  date 
and  signature  of  the  Sheriff-clerk,  and  there  may  be  appended 
any  accoimt  referred  to  in  it. 

1.  The  Xntroduction. — The  introduction  requires  no  notice. 
It  runs  in  name  of  the  pripcipal  Sheriff,  giving  his  full 
title.  If  the  Sheriff  be  appointed  to  more  than  one  county, 
the  writ  should  be  addressed  to  the  officers  of  the  county 
for  which  it  is  issued.  When  the  office  of  principal  Sheriff 
is  vacant  the  writ  is  in  name  of  the  Sheriff-Sinbstitute.(a) 

2.  The  Pursuer's  Designation.— The  pursuer  is  set  forth 
by  name  and  by  designation.  The  latter  need  not  be  that 
by  which  he  is  genercdly  known ;  it  is  enough  if  it  serve  to 
point  him  out,  and  be  correct  as  applicable  to  him  at  the 
time.  Thus,  a  barrister-at-law  was  thought  to  have  suffi- 
ciently designed  himself  by  saying  that  he  resided  at  a  parti* 
cular  place,  although  he  did  not  give  his  usual  designation, 
and  though  he  had  resided  at  the  place  just  long  enough  to 
found  a  jurisdiction  as  against  himself.  (6) 

The  number  of  pursuers  who  may  sue  in  one  action  is  not 

(a)  1  and  2  Vict.  o.  119,  §  4.       (b)  Joel  v.  Qill,  23  Not.  1859,  22  D.  6. 
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limited,  provided  they  have  a  community  of  interest.  Thtis, 
two  persons  who  have  been  injured  by  the  same  accident,  or 
who  complain  of  the  same  slander,  may  sue  for  damages  in 
the  same  summons,  provided  always  that  there  be  separate 
conclusions  for  the  damages  payable  to  each.(c)  These  are 
extreme  examples  of  what  is  to  be  taken  as  community  of 
interest :  the  pursuers  there  have  nothing  more  iri  common 
tlian  an  interest  to  save  expenses  by  making  one  trial  serve 
in  place  of  two.  If  the  acts  of  which  two  pursuers  complain 
are  different,  it  does  not  give  them  a  community  of  interest 
that  they  have  both  been  done  by  the  same  defender,  because 
here  nothing  at  all  could  be  gained  by  having  the  matters 
mixed,  (d)  Indeed  the  practice  of  pursuers  joining  in  one 
action  where  their  interests  are  separable  is  in  general  in- 
convenient, and  is  not  common. 

Certain  parties  require  special  care  in  designation. 
Wherever  parties  sue,  not  as  individuals,  but  in  some 
special  capacity,  their  title  must  be  set  forth,  as  in  such  a 
case  it  forms  part  of  the  grounds  of  action,  (e)  Executors 
are  designed  by  setting  forth  their  names  and  residences 
and  the  titles  under  which  they  act.  They  need  not 
confirm  to  the  debt  till  before  extract;  but  their  title, 
whether  it  be  under  testament  or  decree-dative,  must  be 
complete  before  proceedings  are  commenced.  (/)  It  is 
preferable  to  set  forth  the  names  of  all  the  acting  executors, 
but  in  special  circumstances  action  would  be  sustained  at 
the  instance  of  a  majority,  (gr)     Trustees  are  designed  in  like 

(p)  Bevey  v.  Murdoch,  11  March  Jan.  1861,  23  D.  258. 

1857,  8  D.  888 ;  Harkes  «.  Mowat,  4  (/)  Maloohn  v.  Dick,  8  Not.  1866, 

March  1862,  24  D.  703.  6  Macph.  18. 

{d)  Gibson  «.  Maoqneen,  5  Deo.  (ff)  McLaren  on  Trusts,  vol.  i.  p. 

1866,  5  Macph.  113.  238,  and  on  Wills  and  Suocessiony 

(e)  Smith  v.  Stoddart,  5  July  1850,  vol.  ii  p.  185. 
12  D.  1185 ;  Anderson  v.  Duncan,  9 
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manner ;  and  there  is  no  doubt  that  actions  by  them  may- 
be raised  in  name  either  of  the  quorum  fixed  by  the  deed, 
or,  if  there  be  no  quorum,  of  the  majority  of  those  accept- 
ing. (A)  A  pupil,  if  he  has  no  tutors,  raises  the  summons 
in  his  own  name,(t)  and  when  it  comes  into  Court  a  curator 
ad  litem  is  appointed.  If  a  pupil  have  a  tutor,  as  when  his 
father  is  living,  he  cannot  carry  on  an  action  in  his  own 
name.  It  does  not  seem  essential  that  the  tutoi^s  con- 
currence be  set  forth  in  the  summons,  though  the  proper 
form  seems  clearly  to  be  that  the  tutor  should  not  only  be 
designed  in  the  summons,  but  that  he  should  raise  the 
action  as  tutor,  and  conclude  for  payment  to  himself  in  that 
capacity.(i)  A  minor  without  curators  sues  in  his  own 
name.  If  he  have  curators  he  ought  to  set  them  forth  in 
the  summons  as  consenting  to  the  action,  though  doubtless 
the  consent  might  be  given  afterwards.  (Q  A  married 
woman  sues  in  her  own  name,  and  her  husband  either 
concurs  with  her  in  suing,  or  a  curator  ad  litem  is  ap- 
pointed, (n) 

When  a  company  is  pursuer  it  is  necessary  to  make  a 
very  unmeaning  distinction.  If  the  company  have  what  is 
called  a  "  social"'  name, — ^that  is,  a  name  made  up  of  that  of 
persons,  such  as  **  Jones,  Smith,  &  Co.," — ^it  may  sue  and  be 
sued  by  the  name  of  the  firm,  with  the  addition  always  of 
such  reference  to  its  business  and  office  as  may  serve  to 
point  it  out.  This  holds  though  there  be  no  one  of  the 
names  of  Jones  or  Smith  in  the  company. (o)    If,  however, 

(A)  Blisset's   Trostees  v.  Hope's  (I)  Fiaser,  p.  878. 

Trustees,  7  Feb.  1854,  16  D.  482.  (n)  Horn  v.  Sanderson,  9   Jan. 

(0  Fraser  on  Parent  and   Child  1872,  10  M.  295. 

(edited  by  Ck)wan),  p.  158.     Inhibi-  (p)  Wilson  v,  Ewing,  20  Jan.  1886. 

tion  and  arrestment  may  be  nsed  in  14  S.  262 ;  Thomson  v.  Johnstone, 

the  pupfl's  name.  8  Ko^.  1886,  15  8.  178,  and  other 

(k)  Fraser,  ut  rapra.  authorities  cited  in  Olark  on  Part- 
nership, voL  i.  p.  542. 


94  ORDINARY  ACTION— NORMAL  PROCEEDINGS.       [Pabt  XL 

there  be  what  is  called  a  "descriptive"  name, — ^that  is,  a 
name  not  consisting  of  surnames,  such  as  the  Aberdeen  Gas 
Company, — the  names  of  three  partners  of  the  company 
must  be  joined  with  it  before  it  can  sue.(^)  Officials 
cannot  sue  in  name  of  the  company.  Banking  companies 
sue  in  a  particular  manner,  by  their- firm  and  the  addition  of 
a  registered  officer.  This  is  regulated  by  a  special  Act  of 
Parliament,  (g)  Companies  incorporated  under  the  Com- 
panies Act,  1862,  sue  in  the  manner  specially  provided  by 
it,  that  is,  as  corporations  in  their  corporate  names,  (r) 
wherever  there  are  special  incorporating  Acts,  these  ought 
to  be  consulted  before  framing  the  summons. 


8.  Defenders'  Designation. — The  defenders  must  be  de- 
signed in  the  same  way  as  the  pursuers.  Care  must  be 
taken  to  give  their  names  and  residences  as  accurately  as 
possible,  though  trifling  inaccuracies  of  an  excusable  kind, 
where  there  is  no  doubt  about  the  person  intended,  will  be 
disregarded.  Thus,  a  defender  whose  name  was  William 
John  Munro,  but  who  sometimes  signed  William  Munro, 
was  not  allowed  to  object  to  a  summons  in  that  style.  («) 
In  another  case  a  widow,  designed  by  her  residence  together 
with  the  name  and  designation  of  her  deceased  husband, 
was  not  allowed  to  object  that  a  mistake  had  been  made  as 
to  her  maiden  sumame.(0  In  a  similar  case,  an  objection 
founded  on  an  error  as  to  the  christian  name  of  a  married 
woman  was  repelled.  (t«)    In  all  such  cases  the  principle  is, 

(p)  London  and  Edinbnrgh  Ship-  1883, 11  8.  465. 

ping  Go.,  19  June  1841,  3  D.  1045,  (Q  Muir  v.  Hood,  10  July  1845, 

dark  on  Partnership,  voL  i.  p.  540.  7  D.  1009. 

(q)  7  Qeo,  TV,  o.  67.  («)  Guthrie  p,  Bobertson,  20  Dec. 

(r)  25  and  26  Viot.  o.  89,  §  18.  1834, 13  S.  234. 

(«)   Guthrie  v.  Munro,  27  Feb. 
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that  the  designation  is  sufScient  if  there  is  no  room  for 
doubt  as  to  the  person  intended.  As  the  pursuer  may  often 
not  have  much  knowledge  of  the  defenders'  designation,  it 
would  be  absurd  to  require  anything  more  from  him 

Although  pursuers  are  not  permitted  to  join  together  to 
sue  on  separate  grounds  of  action,  it  is  competent  to  include 
several  defenders  on  separate  grounds,  provided  the  number 
of  six  be  not  exceeded,  (r)  This  power,  however,  is  very 
little  used  (except  in  actions  of  removing).  It  is  the 
remains  of  a  system  under  which  the  obtaining  of  a  writ  of 
summons  from  the  Sheriff  was  a  more  serious  undertaking 
than  at  present,  and  when  a  pursuer  was  therefore  anxious 
to  include  in  it  everybody  against  whom  he  had  at  the  time 
any  claim.  The  power  is  not  suited  to  the  present  focms  of 
pleading.  There  is  no  limit  to  the  number  of  defenders  who 
may  be  sued  on  the  same  ground  or  grounds  of  action,  as 
being  liable  jointly,  or  jointly  and  severally,  according  to 
the  nature  of  the  case. 

If  the  defenders  are  sued  in  any  special  capacity  care 
must  be  taken  to  set  that  forth,  and  to  do  so  accurately.  If 
it  be  erroneously  set  forth  the  action  will  be  dismissed, 
even  though  it  should  appear  that  the  defenders  were  liable 
in  some  other  capacity.  Thus,  in  a  case  where  a  person 
was  sued  as  owner  of  a  certain  ship,  the  action  was  dismissed 
on  its  turning  out  that  he  had  no  share  in  it,  although  it 
was  apparent  that  he  was  liable  for  the  debt  as  having  had 
the  use  and  management  of  the  vessel  when  it  was  con- 
tracted, (u?)      The   example  is  probably  one  of  the  over 

(«)  A.  S.  10  July  1889,  §  9.     The  capable  of  being  applied  sepaiately 

limit  does  not  apply  to  actions  of  to  each  defender  saed ;  Bazr  v.  KeU. 

mnltiplepoindxng,  mails  and  duties,  son,  20  March  1868,  6  Macph.  651. 
poinding  of  the  groond,  and  forth-        (tei)  Dempster  v.  Dxybzough,  28 

coming.     It  is  hardly  necessaiy  to  Nov.  1887, 16  S.  109. 
say  that  there  mnst  be  condnsioi^i 
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anxious  application  of  the  rule,  but  the  rule  itself  is  neces- 
sary, and  the  reason  is  that  when  defenders  are  sued  in  any 
special  capacity,  such  as  that  above  mentioned,  or  that  of 
executors,  or  trustees,  the  designation  in  so  far  truly  forms 
part  of  the  grounds  of  action. 

Executors  and  trustees,  when  defenders,  are  designed  in 
the  same  way  as  if  they  were  pursuers*  A  summons  against 
a  pupil  is  directed  not  only  against  him,  but  also  against 
his  tutors  nominatim,  where  they  are  known,  or  against 
tutors  and  curators  generally,  if  he  any  has,  wjien  be  h«t8  no 
known  tutors,  (x)  An  action  against  a  minor  must  be 
directed  also  against  his  curators,  naming  them  if  they  are 
known,  and  if  not  designing  them  generally ;  but  the  cases 
of  minors  and  pupils  differ  in  so  far  that  if  the  guardians  be 
omitted  in  the  case  of  a  minor  they  may  be  called  afterwards 
in  the  course  of  the  process,  while  in  the  case  pf  a  pupil 
they  may  not.(^)  Against  married  women  actions  are 
directed  by  calling  them,  and  their  husbands  for  their 
interest. 

Companies  are  sued  in  the  same  manner  as  they  sue.      "" 

4.  Oonclnsion— Demand  for  Payment. — ^The  conclusion 
sets  forth  that  the  defender  or  defenders  should  be  decerned 
to  make  payment,  and  the  sum  must  be  definitely  stated. 
Payment  may  be  demanded  in  one  sum  or  by  instalments, 
according  to  circumstances,  and  either  at  the  present  or  a 
future  day.  Everything,  however,  must  be  definite.  This 
rule  was  applied  with  some  strictness  in  an  action  of 
damages,  which  was  dismissed  because  the  pursuers  con- 
cluded for  payment  of  a  sum  to  be  disposed  of  "  in  manner 

(x)  Craven  o.  Elibank's  Trustees,  C^)  Thomson  v,  Livingston,  14 
9  March  1854,  16  D.  811 ;  Fraser,  Nov.  1863,  2  M^cph.  114 ;  Fraser, 
vt  9upra,  p.  161.  p.  879. 
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to  be  mentioned  in  the  course  of  the  process  to  follow 
hereon.  (2)  If  it  be  intended  that  the  defenders,  where  there 
are  more  than  one,  should  be  found  liable  jointly  and  seve- 
rally, that  must  be  specially  concluded  for,  because  otherwise 
the  Court  will  have  power  only  to  find  them  liable  jointly. 

5.  Statements  of  Orounds  of  Action. —After  the  state- 
ment of  the  sum,  the  conclusion  contains  a  concise  statement 
of  the  ground  or  grounds  upon  which  it  is  demanded.  The 
rule  in  use  before  the  Act  of  1863,  as  laid  down  by  the 
Court,  was  that  the  summons  had  to.be  perfect  and  complete 
ab  initio  in  everything  which  was  of  the  essence  of  the 
action,  whether  in  the  averment  of  what  was  an  essential 
quahty  or  of  what  was  a  proper  ground  of  action.(a)  This 
rule,  not  remarkable  for  its  perspicuity,  did  not  differ  in 
substance  from  the  terms  of  tke  Act  of  Sederunt  of  1839, 
which  required  that  the  summons  should  contain  a  concise 
and  accurate  statement  of  the  facts,  and  should  set  forth  in 
explicit  terms  the  nature,  extent,  and  grounds  of  the  com- 
plaint or  cause  of  action,  as  well  as  the  conclusions  deduced 
therefrom.  (&)  The  Act  of  1853  has  so  far  altered  these 
rules  that  it  is  not  requisite  or  proper  now  for  the  summons 
to  contain  a  statement  of  all  the  facts  in  the  way  they  used 
to  be  given ;  but  there  is  no  dispensation  from  the  necessity 
of  stating  the  grounds  of  action.  However  briefly  they  may 
be  stated,  still  they  must  be  there,  (c) 

There  is  a  difference  in  practice  in  regard  to  the  degree 
of  specification  with  which  the  grounds  of  action  are  stated. 
In  some  courts  it  is  held  that  they  must  be  specified  witli 

(9)  Mackintosh  v.  M'Tayish,   19  (p)  A.  S.  10  JuJy  1839,  §  10. 

June  1828,  6  8.  994.  (c)  Oameron  y.  Hamilton,  1  Feb. 

(a)  Dallas  v.  Man,  14  June  1858,  1856,  18  D.  428. 
16  D.  746. 
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much  of  the  same  minuteness  which  was  required  under 
the  former  practice,  but  this  does  not  appear  to  be  what 
was  intended.  The  Act  of  1853  speaks  of  the  new  forms 
which  it  introduces  as  "short"  forms;  and  it  declares  that 
they  shall  be  equally  effectual  to  all  intents  and  purposes  as 
the  old  forms,  and  the  schedules  to  the  Act  give  two 
specimens  of  what  was  intended.  Thus,  a  summons  of 
delivery  merely  calls  on  the  defender  "  to  make  delivery  to 
the  pursuer  of  ,  sold  by  the  defender  to  him ;" 

and  a  summons  of  damages  for  slander  merely  calls  upon 
the  defender  "  to  pay  to  the  pursuer  the  sum  of  , 

being  damages  sustained  by  the  pursuer  in  consequence  of 
the  defender  having  slandered  the  pursuer  by  stating  " 

These  specimens  give  little  more  than  what  is  required  to 
identify  the  ground  of  action.  The  first  does  not  mention 
the  time  or  place  of  the  sale;  and  the  second  does  not 
mention  the  time  or  place  of  the  slander,  or  the  names  of 
the  persons  before  whom  it  was  spoken.  They  are  undoubt- 
edly not  in  such  form  as  would  make  it  always  safe  to  go  to 
proof  upon  them ;  but  they  are  in  such  a  form  as  to  enable 
the  defender  to  state  the  ground  of  his  defence,  and  then 
the  Sheriff  should  judge  whether  before  going  to  proof  more 
specification  is  required.  This  seems  the  correct  view; 
but  as  it  is  not  always  taken,  a  practitioner,  where  he  is  cer- 
tain that  he  has  the  means  for  doing  so  accurately,  will  do  well 
to  specify  the  grounds  of  action  somewhat  more  fully ;  and 
where  he  does  so  within  moderate  bounds,  and  without 
diverging  into  narrative,  no  fault  can  be  found ;  and  by  thus 
acting  he  may  often  save  the  necessity  for  a  condescendence. 
The  danger  of  doing  so  is,  that  if  he  state  anything  inac- 
curately, the  mistake  cannot  be  cured  VTithout  an  amend- 
ment of  the  libel. 
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What  is  a  complete  statement  of  the  ground  of  action 
most  depend  greatly  on  the  nature  of  the  case.    The  title  to 
sue  must  of  course  always  appear,  (d)    An  action  upon  an 
account  is  completely  libelled  by  referring  to  it  by  the  date 
of  its  commencement  and  of  its  termination,  and  annexing 
it.     An  action  upon  a  bill  or  other  written  document  or 
contract  is  libelled  by  setting  forth  the  name  of  the  docu- 
ment, the  names  of  the  parties  to  it,  and  its  date  or  dates. 
Where  the  action  is  to  be  laid  not  only  upon  the  contract, 
but  upon  the  debt  constituted  by  it,  the  latter  should  be 
specially  set  forth,  as  it  forms  a  different  ground  of  action. 
It  is  often  difficult  to  distinguish  between  mere  details  of 
proof  and  what  forms  part  of  the  grounds  of  action.    Wher- 
ever some  matter  must  invariably  be  proved  or  admitted 
before  the  pursuer  can  succeed  in  any  action  of  the  kind 
the  statement  of  that  may  be  taken  as  forming  part  of  the 
grounds  of  action,  while  the  details  as  to  how  it  came  about 
in  the  individual  case  may  be  rejected.    Thus,  if  it  appeared 
that  a  slander  was  pronounced  in  such  circumstances  that 
the  defender  could  in  no  case  be  made  liable  for  it  unless  he 
spoke  maliciously  and  with#ut  probable  cause,  the  summons 
must  set  forth  malice  and  want  of  probable  cause,  (e)    Where 
a  sum  is  due  in  virtue  of  some  special  Act^of  Parliament, 
the  Act  must  be  set  forth.    This  does  not  mean  that  Acts 
changing  or  adding  to  the  common  law  must  be  recited.    It 
applies  to  sums  due  to  persons  under  Local  and  Personal 
Acts,  and  to  penalties  incurred  under  Public  Acts.(/)    It 
seems  unnecessary  (though  advisable)  to  insert  a  continuing 
Act  in  the  summons.  (^) 

(d)    Kikaamock    MagiBtrates    9.  way  «.  Tennent,  7  Beo.  1848,  11  D. 

Mather,  19  Feb.  1869,  7  Maoph.  550.  21S;  Mnxixo  v.  Mnmo,  81  Jan.  1845, 

(«)   See    Cameron   v.    Hamilton,  7  D.  858. 

supra,  (ff)  Bankine  v.  Brown,  24  Feb. 

(/}  Glasgow,  Aixdrie,  Ac,  Bail-  1858,  20  D.  672. 
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It  is  impoBsible  to  go  farther  into  this  matter  of  setting 
forth  the  grounds  of  action,  because  to  do  so  would  be  to  go 
over  every  possible  sort  of  claim.  The  pursuer  must  always 
take  care  that  he  sets  forth  enough  both  to  make  his  sum- 
mons relevant  as  it  stands  and  to  give  him  a  basis  for  going 
afterwards  into  farther  details  if  requisite.  If  the  summons 
be  incomplete,  the  pursuer  must  then  take  into  consideration 
whether  the  requisite  changes  on,  or  additions  to,  the 
grounds  of  action  may  not  be  made  in  the  condescendence, 
or  in  an  amendment  of  the  Ubel.  He  should  get  the 
opportunity  of  making  them  in  one  or  other  of  these  ways. 
The  practice  of  sustaining  the  defence  of  want  of  relevancy 
or  specification,  without  affording  the  pursuer  an  oppor- 
tunity of  meeting  it,  is  thoroughly  bad.  (A) 

6.  Oondiudon  for  Expenses. — The  conclusion  for  ex- 
penses is  very  briefly  stated,  and  its  terms  require  no 
special  notice.  It  is  always  well  to  insert  it,  for  although 
expenses  may  be  awarded  in  a  litigated  case  without  beijig 
concluded  for,  it  is  doubtful  whether  they  could  be  awarded 
in  a  decree  in  absence,  (z) 

7.  Warrant  to  Cite. — The  next  portion  of  the  summons 
is  the  direction  to  cite.  It  names  the  place  for  the  defender 
compearing ;  and  calls  upon  him  to  appear  upon  the  sixth 
day  next  after  date  of  citation.  It  then  goes  on  to  say  that 
he  is  to  appear  in  the  hour  of  cause  and  with  continuation 
of  days.  These  words  have  remained  from  former  styles, 
and,  though  now  meaningless,  were  once  necessaiy  to 
prevent  the  action  from  falling  by  the  case  not  having  been 

(h)  Manfion  v,  Dtmdas,  18  Deo.         (0  Heggie  v.  Stark,  1  March  1826, 
1870,  9  ICaoph.  272.  4  8.  510;  1592,  o.  144. 
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proceeded  with  on  the  first  court-day;  and  as  they  are  in 
the  statutory  schedule  they  must  be  taken  as  still  necessary. 
The  rules  in  the  Acts  of  Sederunt  as  to  not  issuing 
summonses  with  the  day  of  appearance  blank  have  now  no 
application. 

8.  Oertiflcation. — The  "  certification  [to  the  defender]  in 
case  of  failure  [to  appear]  of  being  held  as  confessed/'  is  the 
legal  mode  of  making  it  plain  to  him  that  if  he  does  not 
enter  appearance  the  pursuer  will  obtain,  by  merely  asking 
for  it,  judgment  against  him,  which,  after  certain  additional 
steps,  will  become  final  if  he  do  not  take  the  proper  means 
of  being  heard  against  it. 

9.  Precept  to  Arrest. — The  precept  to  arrest  is  conceived 
in  very  simple  terms.  It  authorises  the  officers  of  court  to 
arrest  in  security  the  defender's  goods,  monies,  debts,  and 
effects.  The  purpose  it  serves  will  be  treated  of  in  the 
following  chapter. 

10.  Authentication. — After  attending  to  the  substance 
of  the  summons,  the  formal  parts  of  it  must  be  attended  to. 
The  sums  concluded  for  must  be  marked  in  figures  on  the 
margin,  the  true  date  of  signing  must  be  filled  up,  and  it 
must  be  signed  upon  each  page  by  the  clerk.  After  thus 
being  signed  and  issued  the  summons  is  complete,  with  the 
exception  that  the  name  of  the  pursuer^s  procurator  must 
be  marked  on  the  back.(X;)  It  is  not  necessary  that  an 
account  annexed  to  the  summons  should  be  signed  by  the 
clerk(0 

A  summons  being  a  writ  of  the  Court,  any  erasure  or 

(A;)  A.  S.  10  July  1889,  §§  8  and         (Q  OunTiinghaTn  p.Milroy,  22  March 
10.  1865,  8  Maoph.  783. 
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other  serious  defect  in  an  essential  part  of  it  will  be  fatal.  (91, 
But  the  roles  as  to  the  authentication  of  the  summons  not 
being  rules  enacting  new  solemnities,  but  being  codifications 
of  the  older  practice,  are  not  to  be  taken  as  imperative,  and 
are  therefore  not  to  be  applied  so  as  to  throw  out  the  writ 
where  they  have  been  substantially  complied  with,  and 
where  everything  has  been  done  that  is  requisite  to  show 
that  the  writ  is  authentic  and  unobjectionable  in  all  essen- 
tial points.  (0) 


Section  II. — Or  the  Citation. 


1.  Sow  Service  Made, 
8.  Personal  Service. 

3.  Service  cU  DweUvng-houee, 

4.  Keyhole  Service. 

6.  Service  beyond  CowUy. 

6.  Time  of  Service. 

7.  Special  Rules  in  Special  Cases, 


8.  Equivalents  to  Service  not  ad- 

mitted. 

9.  Accepting  Service, 

10.  Schedule  of  Citation  cmd  Service 

Copy. 

11.  Execution  of  Citation, 


1.  How  Service  Hade. — The  summons  after  being  signed 
by  the  Sheriff-Clerk  is  returned  to  the  pursuer,  and  is  served 
on  the  defender  by  one  of  the  sheriff -officers,  (p)  The 
service  is  made  in  presence  of  a  witness, (j)  who  must  be  a 
male  above  the  age  of  fourteen,  (r)    The  particular  officer 


(n)  Taylor  v.  Maloolm,  5  Haroh 
1829,  7  8.  647. 

'  (p)  Bobinson  v.  Wittenberg,  15 
Deo.  1860,  28  D.  181. 

(p)  It  does  not  appear  to  be  quite 
clear  whether  an  officer  of  the  Court 
of  Session  (messenger-at-arms)  may 
not  also  effect  the  service  (see  supra 
p.  47 ;  Gheyne  v.  M'Gungle,  19  July 


1860,  22  D.  1490).  As  pointed  out 
in  OampbeU  on  the  Law  of  Citation^ 
all  the  statutory  forms  are  directed 
to  officers  of  the  Sheriff  Oourt. 

(g)  1  and  2  Vict.  c.  119,  §  28. 
Formerly  two  witnesses  were  re- 
quired. 

(r)  Davidson  v.  Oharteris,  12  Dec. 
1788,  M.  16,899. 
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may  be  selected  by  the  pursuer,  but  must  not  be  interested 
in  the  8uit.(«)  The  witness  may  or  may  not  be  connected 
with  the  officer.  At  the  time  of  service  the  officer  must 
have  the  original  writ  in  his  possession.  If  required  he 
must  exhibit  it  to  the  defender,  but  he  is  not  bound  to 
exhibit  it  to  any  other  party,  (t)  There  are  commonly  three 
modes  in  which  the  officer  (being  duly  provided  with  the 
writ  and  accompanied  by  the  witness)  may  serve  the 
summons.  These  three  are — (1)  personally;  (2)  at  the 
dwelling-place  when  admittance  is  obtained;  and  (3)  at  the 
dwelling-place  when  admittance  is  not  obtained. 

2.  Personal  Service. — ^Personal  Service  may  take  place 
wherever  the  defender  happens  to  be  found, — ^in  the  street, 
or  in  a  place  of  business,  or  elsewhere,  as  the  case  may  be. 
It  is  the  best  of  all  kinds  of  service,  as  it  saves  all  question 
as  to  whether  the  defender  actually  got  notice,  and  as  in 
certain  cases  it  forms  an  element  in  support  of  the  juris- 
diction.(tf)  The  officer  must  tender  to  the  defender  a  copy 
of  the  writ,  along  with  a  notice  telling  him  when  and  where 
to  appear,  called  the .  schedule  of  citation.  The  service  is 
complete  when  this  tender  has  been  made,  and  cannot  be 
defeated  by  the  defender  refusing  to  receive  the  docu- 
ments, (t;) 

3.  Service  at  DweUing-house.— Service  at  the  dwelling- 
house  is  not  authorised  unless  the  defenders  cannot  be 
personally  apprehended  ;{x)  but  this  provision  has  been  too 

(f)  Dalgleifih  v.  Scott,  18    June  (v)  Stair  iy.  88,  16.    The  fact  of 

1822,  1  S.  544.  refcuaal  ought  to  be  mentioned  in  the 

(Q  Lermont,   11    July  1699,  M.  execution. 

8096.  («)  1540,  c.  76. 

(«)  See  ante^  p.  66. 
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laxly  interpreted,  and  in  practice  personal  service  is  not  in- 
sisted on  wherever  the  officer  has  not  seen  the  defender  in 
going  to  look  for  him  at  his  principal  dwelling-place.  Service 
at  the  dwelling-place  begins  by  the  officer  making  inquiry 
there  for  the  defender.  If  the  door  is  opened  to  him  he 
must  ask  for  the  defender,  and  must  make  a  point  of  seeing 
him  if  he  is  within,  and  admittance  to  him  is  not  refused,  or 
rendered  impracticable  by  sickness.  If  he  be  refused  admit- 
tance  to  see  the  defender  he  is  not  to  use  force  or  threats  to 
obtain  it,  bat  he  must  not  stop  for  less  than  a  refusal.  A 
service  was  once  held  bad  when  the  officer  had  desisted  from 
attempting  to  see  the  defender  on  being  told  (in  the  morn- 
ing) that  he  was  not  yet  up.(y)  If  the  defender  ,be  not  in 
the  house,  or  if  admittance  be  refused  or  be  impracticable, 
the  officer  may  then  leave  the  copy  of  the  writ,  with  the 
schedule  of  citation,  with  the  defender's  wife,  or  with  one  of 
his  servants.  The  fact  of  the  person  receiving  the  documents 
excludes  inquiry  into  the  fact  whether  he  or  she  was  a  ser- 
vant or  not,  the  person  having  by  receiving  them  acted  in 
that  capacity,  (z)  If  the  servants  will  not  take  the  documents 
they  are  affixed  to  the  door.. 

In  any  question  as  to  whether  the  place  of  service  was  or 
was  not  the  defender's  dwelling  place,  the  same  rules  apply 
as  those  formerly  considered  in  regard  to  the  question  of  what 
was  to  be  taken  as  his  dwelling-place,  with  a  view  to  found- 
ing jurisdiction,  (a) 


4.  Keyhole  Service. — When  the  officer  cannot  obtain 

(jg)  Braoe  o.  HaU,  18  July  1708,  M.  847. 
8696.    The  defender  was  not  living        (a)  Baillie    «.  Menzies,  22   Dea 

at  hiB  nsnal   dwelling-place,  which  1710,  M.  8704 ;  Galder  v.  Wood,  19 

made  the  case  against  the  seryice  Jan.   1798,  M.   App.    "Execution" 

all  the  stronger.  No.  1. 

(s)  A.  V.  B.,  28  Jan.  1884,  12  S. 
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admittance  to  the  dwelling-house,  his  duty  is  to  give  six 
audible  knocks,  and  then  to  affix  the  schedule  and  relative 
copy  of  the  writ  to  the  door.  This  is  commonly  done  by 
stuffing  them  into  the  keyhole,  from  which  this  somewhat 
extraordinary  mode  of  serving  a  writ  has  come  to  be  known 
as  a  keyhole  citation.  (6) 

6.  Service  beyond  Oonnty.— The  summons  of  itself  is 
authority  for  service  within  the  county  only;  but  it  is  a 
simple  matter  to  make  it  good  for  service  in  another  county. 
If  a  defender  (who,  it  is  presumed,  is  amenable  to  the  juris- 
diction) requires  to  be  cited  in  another  county,  the  summons 
is  indorsed  by  the  Sheriff-Clerk  of  that  county.  This  pro- 
ceeding was  introduced  in  1838,(c)  and  has  superseded  the 
old  method,  which  was  by  using  "  Letters  of  Supplement," 
obtained  from  the  Court  of  Session.  The  old  theory  was 
that  the  Sheriff's  authority,  under  which  the  service  nomin- 
ally proceeded,  was  good  only  within  his  own  county,  and 
that  before  it  could  be  made  good  in  another  county  it  re- 
quired to  be  supplemented  by  the  authority  of  the  Supreme 
Court.  The  new  practice  is  the  form  which  has  remained 
after  the  substance  is  gone,  and  has  no  other  purpose  than 
that  of  giving  to  the  officer  the  assurance  of  a  higher  func- 
tionary that  the  writ  he  is  serving  is  the  genuine  writ  of 
another  sheriffdom.  There  are  no  means  of  making  the 
Sheriff's  writ  available  beyond  the  kingdom.  It  has  some- 
times been  said  that  authority  for  edictal  citation  might  be 
obtained  from  the  Bill  Chamber  of  the  Court  of  Session  on  a 
Sheriff  Court  summons,  but  such  a  proceeding  is  in  practice 
unknown,  and  is  contrary  to  the  best  received  opinion.  ((2) 

(b)  In  small  debt  actions  there  are     remoyed.    84  and  85  Viot.  c.  42. 
spedal  roles  for  sernoe  when  the         (c)  1  and  2  Vict.  c.  119,  §  24. 
house  is  shnt^  or  the  defender  has        (d)  Bee  AntSy  p.  64,  note  (g). 
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6.  Time  of  Service. — Service  may  be  made  at  any  hour  of 
the  day  or  even  of  the  night.  At  l^eaet,  so  it  is  Baid.(e)  But 
great  diflficulty  would  now  be  felt  in  sustaining  a  service — 
more  particularly  if  it  were  not  a  personal  service — ^given  at 
any  extraordinary  hour,  imless  under  some  special  circum- 
stances. The  day  on  which  citation  is  given  must  not  be  a 
Sunday,  (gr)  There  does  not  appear  to  be  any  fixed  period 
after  the  issue  of  the  summons  within  which  the  citation 
must  be  given.  There  is  an  Act  of  Sederunt  saying  that 
summonses  are  to  be  served  within  a  year  and  day  "  of  the 
signeting,"  but  this  expression  plainly  applies  only  to  sum- 
monses in  the  Court  of  Session,  {h)  There  is  no  similar  rule 
with  regard  to  Sheriff  Court  summonses ;  but  as  there  is  a 
sort  of  understanding  that  there  is,  it  would  be  unadvisable 
to  use  proceedings  on  a  summons  which  had  been  longer 
issued.  The  provision  in  the  Act  of  1853  as  to  causes  in 
which  neither  of  the  parties  moves  for  three  months  standing 
dismissed,  seems  inapplicable,  as  an  unserved  writ  can  hardly 
be  called  a  cause,  (i) 

7.  Special  Rules  for  Service  in  Special  Cases.— Minors 
and  pupils  themselves  are  cited  in  the  same  way  as  ordinary 
defenders ;  and  so  are  their  tutors  or  curators,  when  they 
are  named  in  the  summons.  When  their  tutors  and  curators 
are  called  generally  (that  is,  without  being  individually 
named),  the  form  is  gone  through  of  citing  them  at  the 
market  cross  of  the  head  burgh  of  the  shire  within  which 
the  pupil  or  minor  resides,  (i) 

(e)  Bee  CampbeU  on  Citations,  p.  to  haye  been  intended  that  the  pro- 

65.  vision  should  extend  to  the  Sheriff 

(g)  Oliphant  v.  Douglas,  8  Feb.  Cbnrts. 

1663,  M.  16,002.  (i)  16  and  17  Vict.  c.  80,  §  16. 

(h)  A.  S.  8  July  1881.    It  appears  {k)  Fraser  on  Parent  and  Child, 
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Service  upon  a  company  is  given  at  their  place  of  busi- 
ness. It  may  be  done  by  giving  the  service  copy  and 
schedule  to  one  of  the  partners,  or  to  a  clerk  found  there.(Z) 
It  is  not  however  necessary  that  it  should  be  at  the  principal 
place  of  business.  It  is  sufficient  if  it  be  the  branch  at 
which  the  business  in  question  has  been  conducted  ;(n) 
unless,  indeed,  where  there  be  anything  (which  the  pursuer 
ought  to  know)  in  the  special  contract  of  copartnery,  or 
elsewhere,  requiring  citation  to  be  given  at  the  head  office. 
If  individual  partners  are  called  along  with  the  company 
they  must  be  cited  in  the  same  way  as  other  individuals. 
Corporations  are  cited  by  delivering  a  copy  to  the  preses 
when  the  body  has  met  for  deliberation,  or  by  giving  a  copy 
to  each  of  the  office-bearers,  (o)  Bailway  and  other  statutory 
companies  frequently  have  special  clauses  in  their  Acts  of 
Parliament  as  to  the  mode  of  citation,  and  to  these  it  is 
necessary  to  attend.  Companies  registered  under  the  Com- 
panies Act  1862  may  be  cited  through  the  post,  by  sending 
the  copy  writ  and  schedule  addressed  to  the  company  at 
their  registered  office,  (p) 

&  Equiyalents  to  Service  not  Admitted.— The  requisites 
of  citation  being  statutory,  they  must  be  literally  obeyed, 
unless  the  defender  agree  to  waive  them.  Thus,  things  that 
are  equivalent,  or  which  might  even  be  supposed  to  be  better 
than  the  statutory  regulations,  will  not  be  admitted.    It  will 

(by  Cowan)  pp.  154  and  274,  and  the     and  865. 

oaaes  there  cited.    The  law  has  been        (Q  Woidie  v.  McDonald,  15  Dec. 


altered  as  to  the  Court  of  Session  by  1831, 10  S.  142. 

13  and  14  Vict.  o.  36,  §  22,  and  the  (n)  Youngv.Iivingstone,  18  March 

terms  of  this  are  so  broad  that  doubts  1860,  22  D.  988. 

may  be  entertained  whether  they  do  {o)  Per  ouriam  in  Dahymple  v. 

not  extend  to  the  Sheriff  Court   Bee  Bertram,  23  June  1762,  M.  752. 

also  Campbell  on  Citation,  pp.  48  (p)  26  and  26  Vict.  c.  89.  §  62. 
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not,  for  example,  be  sufficient  citation  to  give  the  service 
-copy  and  schedule  to  the  wife  when  not  in  her  husband's 
house, (g)  or  to  a  partner  of  a  company  found  upon  the 
street,  or  to  leave  them  for  an  individual  at  his  shop  or 
<50unting-house  instead  of  his  dwelling-place,  (r)  though  all 
these  things  might  be  thought  more  rational  than  some  of 
the  modes  of  service  which  are  recognised. 

9.  Accepting  Service. — The  defender  may,  however, 
waive  all  objections  to  citation,  and  he  is  held  to  do  this 
when  he  appears  and  pleads  without  stating  the  objection  in 
initio  liti8,{8)  He  may  also  dispense  with  citation  alto- 
gether. This  is  done  by  writing  on  the  summons  what  is 
called  an  acceptance  of  service,  which  simply  says  that 
service  of  the  summons  is  accepted  by  the  defender,  and  is 
signed  by  him  or  his  agent.  In  the  Court  of  Session  it  is 
customary  for  an  agent  accepting  service  to  produce  a 
mandate  specially  authorising  him  to  do  so.  This  rule  is 
not  acted  on  in  the  Sheriff  Court;  though,  of  course,  a 
mandate  would  have  to  be  produced  were  the  pursuer  to  ask 
for  it. 

10.  Schedule  of  Citation  and  Service  Copy. — The  sche- 
dule of  citation  is  the  partly  written  and  partly  printed 
document  which  the  officer  delivers  to  or  leaves  for  the 
defender.  In  form  it  is  a  memorandum  of  the  message 
which  the  officer  is  supposed  to  deliver  verbally  to  him.(<) 
It  is  signed  by  the  officer  only.    Along  with  this,  in  all 

(q)  Cassils  v.  Boxburgh,   11  Dec.  (Q  The  Act  of  1858  shortened  the 

1769,  M.  3695.  foim  of  the  execution  returned  on 

(r)  Sharp  o.  (harden,  21  Feb.  1822,  the  summons,  but  the  schedule  of 

1  S.  374.  citation  remains  in  the  form  pre- 

($)  Hamilton  v.  Monkland  Ck).,  19  yiously  in  use. 
March  1863, 1  Macph.  672. 
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ordinary  actions,  the  messenger  delivers  a  copy  of  the 
summons,(tt)  signed  by  him  on  each  page.(t;)  The  name  of 
the  porsuei^s  procurator  must  be  marked  on  the  back  of  the 
copy  and  on  the  schedule,  (x)  If  there  be  more  defenders 
than  one,  each  gets  a  schedule  of  citation,  and  a  copy  either 
of  the  whole  summons  or  of  so  much  of  it  as  concerns 
himsell  It  is  not  necessary  to  serve  copies  of  accounts 
referred  to  in  the  summons,  (y) 

11.  Ezecntion  of  Citation. — The  execution  of  citation  is 
the  docquet  which  the  officer  annexes  to  the  summons  after 
service,  (z)  It  must  set  forth  the  mode  in  which  the  cita- 
tion has  been  given,  whether  personally  or  whether  at  the 
dwelling-place,  with  or  without  access,  (a)  It  is  not  usual,, 
however^  to  set  this  forth  in  detail,  as,  for  example,  to  give 
the  name  of  a  servant  with  whom  the  copy  was  left.  The 
execution  is  signed  by  the  officer  and  the  witness.  When 
complete  it  is  held  to  be  prima  facte  evidence  of  the  truth 
of  what  it  sets  forth;  and  so  far  is  this  rule  carried  that  it 
is  not  competent  to  challenge  the  execution  of  citation  on 
any  ground  not  patent  on  examining  it,  without,  in  the 
Court  of  Session,  bringing  an  action  to  reduce  it.  (6)  In  the 
Sheriff-Court,  where  actions  of  reduction  are  unknown,  the 
challenge  may  be  made  by  what  are  called  "  articles  of  im- 
probation,"  for  which  special  provision  is  made.(c)     These, 

(v)  The  copy  stopfl  at  the -formal  Anybody  doubting  aboat  what  is  a 

part  commencing  '*  My  wiU  is.**  **  oontinaotiB    aheet"   may   consnlt 

(o)  A.  S.  1839,  §  13.  Kennedy  v.  Murphy,  10  Deo.  1868,  2 

(x)  A.  8.  1839,  §  19.  Macph.  232. 

(y)    Conningham   v.    Mihoy,    22         (a)  A.  8.  1889,  §  15. 
March  1865,  3  Macph.  733.  {b)  Erakine  iv.  2.  5 ;  8tair  iv.  42. 

(«)  It  must  be  written  at  the  end  12. 
of  the  BommoiLBy  or  on  *'  oontinnona        (e)  A.  8.  1839,    §    91.      Dickson 

fiheeta,"  and  not  on  a  aeparate  paper,  on  Evidence,  §§  1243, 1246. 
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of  course,  are  unnecessary  where  the  ground  of  objection  is 
patent.  Although  the  defender  is  thus  restricted  in 
attacking  the  execution,  the  pursuer  is  left  at  liberty  to 
have  it  amended.  If  the  service  itself  has  been  all  in  order 
the  officer  may  write  out  a  new  execution  in  proper  form  on 
its  turning  out  that  the  first  one  has  been  defective. 


Section  III. — Of  Enterinq  Appearanob. 

1.  How  Appearance  Entered.  |    3.  Withdravmg  Appearance. 

2,  Appearance  after  Proper  Period, 

1.  How  Appearance  Entered. — The  style  of  the  sum- 
mons which  calls  on  the  defender  to  appear  personally  in 
Court  upon  the  sixth  day  after  the  date  of  citation,  in  the 
hour  of  cause,  with  continuation  of  days,  is  a  repetition  of 
the  older  style,  and  does  not  represent  what  the  defender 
has  now  to  do  in  order  to  enter  appearance  to  defend  the 
action.  He  now  lodges  with  the  Sheriff-Clerk,  before  the 
expiry  of  the  six  days  (called  the  indttcicB)^  a  notice  of 
appearance  in  the  form  prescribed  by  the  Act  of  1853. 
This  notice  simply  sets  forth  that  he  enters  appearance  to 
defend  the  action,  and  is  signed  by  himself  or  his  agent. 

2.  Entering  Appearance  after  Proper  Period. — It  is  not 

certain  whether  a  notice  of  appearance  can  be  received  after 
the  expiry  of  the  sixth  day.  The  question  cannot  arise  if 
decree  have  been  taken  in  absence,  for  the  defender  proceeds 
in  that  case  by  way  of  reponing  note.  But  where  decree 
has  not  been  pronounced,  the  defender  cannot  well  ask  to 
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be  reponed ;  and  it  has  not  been  left  quite  clear  what  step 
is  open  to  him.    The  practice  varies.     In  some  courts  the 
defender  used  not  to  be  allowed  to  appear  on  any  terms  in 
the  interval  between  the  expiry  of  the  sixth  day  after 
citation  and  the  time  when  it  might  please  the  pursuer  to 
move  for  decree  as  in  absence.  (cQ      In  other  courts  the 
defender  has  always  been  allowed  to  appear  after  the  expiry 
of  the  six  days  at  any  time  before  decree  in  absence  is 
actually  pronounced,  on  obtaining  special  leave  from  the 
Sheriff,  which  is  granted,  on  such  conditions  as  to  the 
expenses  which  the  late  appearance  may  have  occasioned, 
as  may  be  thought  right,  (e)    The  latter  appears  the  pre- 
ferable, and  is  now  believed  to  be  the  general,  course,  (gr) 
It  is  a  waste  of  time  and  expense  to  insist  upon  the  neces- 
sity of  having  a  decree  pronounced  in  order  that  it  may 
immediately  be  recalled.    Of  course  if  the  Legislature  have 
positively  required  such  an  absurdity,  the  courts    must 
submit ;  but  there  does  not  seem  to  be  any  such  necessity. 
The  words  of  the  second  section  of  the  Act  1853,  which  are 
thought  to  require  it,  deal  with  what  the  Sheriff  is  to  do  if 
appearance  be  not  entered  within  the  six  days,  but  they  do 
not  say  that  the  Sheriff  must  pronounce  decree  in  absence. 
All  that  they  say  is  that  he  may;  which  leaves  it  clear  that 
he  also  may  not,  and  may  therefore  follow  the  other  course, 
which  is  certainly  more  consistent  with  the  ends  of  justice. 
This  course  is  also  more  in  accordance  with  the  practice 
before  1853. 

3.  Wifhdrawing  Appearance. — A  defender  who   has 
entered  appearance  is  allowed  to  withdraw  it  so  long  as  he 

(d)  OodBBB  V.    Maver,    1866,    5     1865,  4  Scottiah  Law  Magazine,  115. 
Soottiflh  Law  Biagazine,  68.  (ff)  See  Jouznal  of  Jurisprudence, 

(e)  Steven  v,  Carnegie,  14  July     voL  xvii.  p.  202. 
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has  not  stated  his  defence,  and  he  is  then  held  to  be  in  the 
same  position  as  if  he  had  never  appeared.  Stating  his 
defence  to  the  effect  of  preventing  this,  must  mean  stating 
it  in  writing,  that  is,  either  signing  the  minute  which  the 
judge  makes  of  the  defence  when  the  record  is  closed  in  the 
short  form,  or  giving  in  defences  when  the  full  record  has 
been  ordered.  There  is  no  authority  for  holding  that  a 
verbal  statement  of  the  defence  would  preclude  the  defender 
from  withdrawing  his  appearance.  The  mode  of  withdrawal 
may  be  either  by  an  express  minute,  or  simply  by  the 
defender  failing  to  appear  personally  or  by  an  agent  when 
the  cause  is  regularly  called  in  court.  Where  the  defender 
withdraws  his  notice  of  appearance,  and  the  pursuer  ac- 
quiesces and  gets  decree  in  absence  pronounced,  the  pursuer 
cannot  afterwards  say  that  the  withdrawing  of  the  appear 
ance  was  done  irregularly,  or  object  to  the  defender  being 
reponed  against  the  decree  as  against  an  ordinary  decree  in 
absence.  (A) 


Section  IV. — Of  Decree  in  Absence  and  Beponing. 


1.  Nature  of  Decree  in  Abemce. 

2.  When  Competent, 

3.  When  PronounceaUe   after  Ap- 

pearance Entered, 


4.  Form  of  Decree, 

6.  Reponi'ng  against  Decree  in  Ab- 
sence, 

6.  What  Implement  prevents  repon- 
ing. 


1.  Nature  of  Decree  in  Absence. — A  decree  in  absence 
is  the  decree  which  is  pronounced  when  the  defender  does 


(K)  Gray  «.  Low,  22  Feb.  1856,     crees  in  abeenoe  and  decrees  by  de- 
18  D.  628,  and  see  artioles  it^fl^  on     fatdt. 
the  oompetency  of  pronoondng  de- 
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not  intend  to  state  any  defence,  or  when  he  delays  to  do  so ; 
and  in  the  latter  case  it  forms  a  means  of  compelling  him 
to  make  his  appearance.  As  no  one  can  tell  at  first  whether 
the  failure  to  appear  has  been  because  the  defender  has  had 
no  defence  or  because  he  has  wanted  delay,  the  utmost 
facilities  are  given  for  having  the  decree  recalled.  That  is 
done— so  long  as  the  decree  is  not  "  implemented  " — ^by  a 
proceeding  (called  reponing)  imder  which  the  defender 
consigns  the  expenses  already  incurred,  and  then  obtains 
leave  to  plead.  If  the  defender  allows  the  decree  to  become 
implemented  (that  is,  fulfilled  in  part  or  in  whole,  which 
can  only  be  after  due  notice),  the  difficulty  of  getting  leave 
to  plead,  in  so  far,  at  all  events,  as  concerns  the  imple- 
mented part,  is  greatly  increased,  and  application  to  the 
Court  of  Session  is  required. 

2.  When  Oompetent. — If  appearance  be  not  entered, 
decree  in  absence  may  be  taken  by  the  pursuer  at  any  court 
on  which  he  chooses  to  enrol  the  case  after  the  expiry  of  the 
inductw.  Should  decree  in  absence  happen  to  be  pronounced 
before  the  expiry  of  the  inducice^  it  is  null,  and  the  defender 
is  reponed  without  being  required  to  consign  expenses,  as  in 
the  case  of  reponing  against  a  regular  decree  in  absence,  (t) 
It  is  a  question  how  long  it  remains  in  the  power  of  the 
pursuer  to  take  decree  in  absence  after  the  expiry  of  the  tnr 
ducice.  If  he  bring  the  cause  into  court  by  enrolling  it,  he 
would  require  to  take  some  step  within  the  period  of  three 
months,  fixed  by  the  Act  of  1853  as  that  within  which  a 
party  xmxBt  move  under  pain  of  his  action  standing  dis- 
missed, (ib)  This  seems  clear.  But  if  he  do  not  bring  the 
action  before  the  Court  it  is  doubtful  if  this  provision  would 

(0  Downie  v.  Peebles,  27  Not.         {k)  16  and  17  Viot.  o.  80,  {  16. 
1841,  4  D.  117. 
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be  applicable,  and  it  has  been  said  that  the  pursuer  may 
thus  wait  for  a  year  and  a  day  from  the  date  of  citation, 
according  to  the  old  practice,  before  forfeiting  his  right  to 
ask  decree.  The  question  turns  on  the  meaning  of  the  word. 
"  cause,"  used  in  the  section  of  the  Act,  and  whether  a  sum- 
mons that  has  been  served  but  not  called  falls  under  that 
denomination.  The  author  thinks  that  it  does.  For  all 
ordinary  purposes  (Z)  an  action  is  held  to  begin  with  service, 
and  a  cause  seems  just  an  action  that  has  begun,  and  in 
which  either  party  has  power  to  move. 

3.  When  Pronoimceable  after  Appearance  Entered.— 

Even  after  appearance  has  been  entered  decree  in  absence 
may  be  taken  if  the  defender  fail  to  attend  when  the  case  is 
enrolled.  The  statute  of  1853  seems  indeed  to  contemplate 
that  decrees  in  absence  were  to  be  pronounced  only  where 
appearance  had  not  been  entered ;  and  that  after  that  had 
been  done  the  pursuer's  remedy,  if  the  defender  failed  to 
support  his  appearance,  was  to  be  by  decree  by  default — 
which  would  materially  increase  the  defender's  difficulty  in 
being  reponed.  But  the  Act  not  having  expressly  altered 
the  old  rule  of  the  common  law,  which  allowed  the  defender 
to  fall  from  his  appearance  so  long  as  he  had  not  stated  his 
defence,  it  remains  in  force.  If  the  defender,  however, 
appear  on  the  enrolment,  and  his  defence  is  minuted,  or  an 
order  is  pronounced  for  condescendence  and  defences  to  be 
lodged,  decree  in  absence  will  not  afterwards  be  pronounced. 
If  the  defence  have  been  minuted,  the  common  law  would 
hold  a  decree  pronoimced  in  case  of  the  defender  not  going 

([)  Swan  «.  Maddntoah,  14  March     oiTil  oanses,  fto.,  ahaU  be  oommenced 
1867,  6  Maoph.  579.    The  qnestioii     within  "  a  certain  time, 
aroae  on  a  atatate  saying  that  **  aU 
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on  with  his  defence  to  be  a  decree  by  default ;  and  if  an 
order  on  the  defender  to  lodge  defences  have  been  pro- 
nouncedy  the  statute  of  1853  specially  authorises  decree  by 
default  on  the  pleading  not  being  duly  lodged.  If  the  diet 
were  adjourned  at  the  first  enrolment,  and  the  defender  were 
to  fail  to  appear  at  the  continued  diet,  the  pursuer  still 
coxQd  not  ask  for  more  than  decree  in  absence,  (fi) 

« 

4.  Term  of  Decree. — A  decree  in  absence  usually  bears 
to  have  been  pronounced  in  that  way,  although  the  omission 
of  that  would  not  alter  its  character.  It  is  always  a  decree 
in  terms  of  the  conclusions  of  the  libel,  unless  the  pursuer 
(by  minute)  have  restricted  his  claim  to  less. 

When  the  pursuer  takes  decree  in  absence  he  ought  to 
ask  for  expenses,  which  will  be  included  3s  a  matter  of 
course.  These  expenses  are  generally  taxed  at  once,  and 
the  whole  matter  disposed  of  in  one  interlocutor.  Where 
the  pursuer  has  omitted  to  ask  for  expenses,  it  has  been  h^ld 
that  he  may  come  back  and  ask  for  them  so  long  as  the  first 
decree  was  not  extracted,  (o) 

5.  Beponing  against  Decree  in  Abaence.— There  are  two 
situations  in  which  a  defender  may  have  occasion  to  ask  to 
be  reponed  against  a  decree  in  absence, — firstly,  when  the 
decree  has  been  pronounced,  no  appearance  having  been 
entered;  and  secondly,  when  it  has  been  pronounced,  ap- 
pearance having  been  entered,  but  afterwards  withdra'wn  or 
abandoned. 

The  second  section  of  the  Act  of  1853  provides  the  form 
to  be  followed  when  no  appearance  has  been  entered.     In 

(n)  MaijocibaDkB  v.  Borthwiok,  18        (o)  Williamson  «.  WiUiamsoQ,  27 
Feb.  1857, 19  D.  474 ;  16  and  17  Viot.     Jaa.  1860,  22  D.  599. 
«.  80,  f  §  2  and  6. 
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that  case  the  Act  provides  that  the  defender  may  be  reponed 
against  the  decree,  whether  it  has  been  extracted  or  not,  at 
any  time  before  implement  has  followed  upon  it,  or  there- 
after against  such  part  of  it  as  may  not  have  been  imple- 
mented. (What  is  implement  in  whole  or  in  part  will  be 
considered  presently.)  The  defender  is  to  present  a  note  in 
the  form  prescribed  by  the  statute,  and  to  consign  therewith 
any  expenses  that  may  have  been  decerned  for.  A  copy  of 
this  note  must  at  the  same  time  be  delivered  or  transmitted 
through  the  post-office  to  the  pursuer  or  his  agent  in  the 
action.  The  statute  then  declares  that  a  certificate  by  the 
SheriflF-Clerk,  purporting  that  the  note  has  been  lodged, 
shall  operate  as  a  sist  of  diligence.(|7)  It  does  not  say  that 
this  certificate  must  be  intimated  to  the  pursuer;  but,  as 
the  sist  under  the  form  in  use  before  1853  was  of  no  avail 
until  it  had  been  so  intimated,  (g)  it  would  seem  advisable 
still  to  do  so ;  and  this  is  easily  done  by  having  the  certifi- 
cate written  upon  the  copy  of  the  note  sent  to  the  pursuer 
or  his  agent.  When  the  reponing  note  has  been  lodged,  and 
consignation  has  been  made,  the  Sheriff  is  directed  to  pro- 
nounce judgment  reponing  the  defender.  The  object  being 
to  keep  pursuers  from  snatching  final  judgments  before  the 
merits  of  their  cases  have  been  examined,  no  discretion  is 
left  to  him  in  the  matter ;  but  where  it  has  been  asked,  or 
there  is  otherwise  ground  to  suspect  its  necessity,  it  does 
not  seem  incompetent  to  allow  the  pursuer  an  opportunity 
of  showing  cause  why  the  defender  should  not  be  reponed. 

(p)  16  and  17  Vict  a  80,  §  2.    It        (g)  1  and  2  VioL  o.  119,  §  18;  A. 

is  hardly  neoessary  to  say  that  if  the  S.  1889,  §  115 ;  Anderson  «.  Ander- 

original  defender  have  died,  his  ex&-  son,  6  June  1852,  87  D.  804 ;  and 

eatormay  make  use  of  this  proTimon;  seeOrayv.  Low,  qactedmipra,  p.  112 

Pearson  A  Jackson  v.  Alison,  81  Jan.  note  (A). 
1871,  9  Maoph.  472. 
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In  the  judgmeDt  reponing,  the  Sheriff  is  to  appoint  the  con- 
signed money  to  be  paid  over  to  the  pursuer,  unless  there 
appear  special  cause  to  the  contrary.  If  expenses  have  been 
incurred  by  the  pursuer  subsequent  to  the  date  of  the  decree 
(for  instance,  in  taking  any  step  towards  diligence)  prior  to 
the  application  to  be  reponed,  the  Sheriff  may  decern  for 
those  expenses,  or  for  such  part  thereof  as  may  appear  to 
him  to  be  just.  After  reponing,  the  action  proceeds  in  the 
same  manner  in  all  respects  as  if  appearance  had  been 
made. 

The  benefit  of  the  mode  of  reponing  provided  by  the  Act 
of  1853  appears  to  have  been  limited  to  the  case  of  the  decree 
having  been  pronounced  before  appearance  has  been  entered. 
Probably  this  restriction  was  unintentional;  and  it  is  not 
practically  important,  because  there  are  comparatively  few 
cases  where  decree  in  absence  is  pronounced  after  appear- 
ance has  been  entered.  If  it  were  possible  to  hold  the  words 
in  the  Act  of  1853  as  to  appearance  not  having  been  entered, 
as  including  the  case  of  appearance  having  been  entered  but 
afterwards  withdrawn  or  abandoned,  the  form  would  suit  all 
cases,  and  this  no  doubt  would  be  the  sensible  reading.  If 
a  narrower  reading  be  taken,  then  the  form  for  reponing 
prior  to  1853  may  be  used,  and  there  would  at  all  events  be 
safety  in  that  course,  (r)  The  principal  differences  are,  that 
the  defender  applies  by  petition  instead  of  note ;  that  he  pre- 
sents his  defences  along  with  it;  that  part  implement  prevents 
reponing  altogether,  and  not  merely  as  to  the  part  that  has 
been  implemented ;  and  that  there  is  an  express  direction  to 
intimate  the  sist  to  the  pursuer.  («) 

(r)  Ghazd  v.  M'GuIIogIi  (Glasgow  ported  immediately  before  it. 
Sheriff  Conrt  1874),  18  Joninal  of  («)  See  note  (q),  page  116. 
Jmifipziideiioe,  450,  and  the  case  re- 
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6.  What  Implement  prevents  Reponing.— Implement  of 
a  decree  having  an  important  effect  in  preventing  reponing, 
it  is  of  consequence  to  inquire  what  it  means.  That  will  best 
be  shown  by  taking  the  case  in  which  it  is  held  to  happen. 
A  decree  is  implemented  when  a  poinding  has  taken  place 
under  it,  whether  the  poinding  have  been  reported  to  the 
Clerk  of  Court,  or  whether  or  not  a  warrant  to  sell  the  poinded 
effects  have  been  granted  or  not.(^)  It  is  also  implemented 
when  the  person  of  the  debtor  has  been  incarcerated  under 
it(u)  In  short,  it  has  been  implemented  whenever  the  pro- 
perty or  person  of  the  debtor  have  been  taken  in  execution 
of  the  debt. 

It  is  not  altogether  plain  what  is  the  meaning  of  being 
reponed  after  part  implement  against  such  part  of  the  de- 
cree as  has  not  been  implemented.  If  there  have  been  a 
payment  to  account  of  the  debt,  or  if  an  instalment  have 
been  paid  under  a  decree  (such  as  one  for  aliment)  payable 
by  instalments,  it  may  safely  be  assumed  that  the  defender 
may  be  reponed  to  the  effect  of  disputing  his  liability  for 
further  payments.  But  if  there  have  been  imprisonment, 
can  the  defender  be  reponed  to  the  effect  of  preventing  a 
poinding?  and  vice  versa  ;  or  if  there  have  been  a  poinding 
which  will  not  produce  more  than  part  payment,  can  he 
be  reponed  to  the  effect  of  preventing  farther  diligence? 
The  decisions  already  pronounced  throw  little  light  on  these 
questions,  for  they  turned  on  clauses  which  either  expressly 
said,  or  which  the  Courts  understood  to  say,  that  implement 
in  part  altogether  excluded  reponing.  Still  they  show  what 
"  part  implement "  means,  and  as  it  is  difficult  to  suppose 

(t)  StephiBxifion  o.  Dobbins,  17  Feb.  12  Hay  1863,  4  Inr.  877  (decided  on 

1852,  14  D.  610;  Anderson,  quoted  the  Small-Debt  Act), 
p.  116 ;   note  (g)  (both  decided  on         (u)  Madachlsn  v,  Bathezfoid,  10 

the  Act  of  1888);  Bowan  v.  Mercer,  June  1854, 16  D.  987. 
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that  anything  can  be  whole  implement  of  a  decree  for  pay- 
ment except  payment  in  full,  it  is  probable  that  such  a 
meaning  will  be  given  to  th6  clause  saying  that  the  defender 
may  be  reponed  against  the  part  of  the  decree  which  has  not 
been  implemented,  as  will  prevent  the  use  of  farther  diligence 
than  that  which  has  begun. 


Section  V. — Of  Protestation  for  not  Insisting. 

"  Protestation  for  not  insisting"  is  the  name  given  to  the 
remedy  which  a  defender  has  against  a  pursuer  who  has 
served  a  summons  on  him  but  neglects  to  go  on  with  it ;  and 
the  effect  is  to  oblige  the  pursuer  either  to  go  on  with  the 
action  or  to  abandon  it.  On  the  first  court-day  after  appear- 
ance has  been  entered  the  clerk  puts  the  case  to  the  roll  in 
order  that  parties  may  be  heard  on  the  grounds  of  action  and 
nature  of  the  defence,  {v)  Should  the  pursuer  fail  to  be  present, 
the  defender  may,  provided  the  inducicB  have  expired,  "  put 
up  protestation  against  him  for  not  insisting."  The  form  for 
doing  this  is  regulated  by  chapter  six  of  the  Act  of  Sederunt 
of  1839.(t(7)  The  defender  produces  his  copy  of  the  summons, 
and,  on  the  pursuer  failing  to  appear  and  insist,  craves  pro- 
testation. The  Sheriff  thereupon  admits  it,  and  modifies 
what  is  called  the  protestation  money,  which  is  a  sum  award- 
ed to  the  defender  to  remunerate  him  for  his  trouble  and 
expense.  The  protestation  cannot  be  extracted  till  the 
expiry  of  seven  free  days  after  the  day  on  which  it  was 
granted — ^unless  in  the  case  of  arrestments  having  been 
used,  when  it  may  be  extracted  on  the  lapse  of  forty-eight 
hours.      So  long  as  the  protestation  is  not  extracted  the 

(V)  16  and  17  Viot  o.  80,  §  d.     (w)  A.  8.  10  July  1889,  §  28. 
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pursuer  may  appear  and  insist  in  the  action  on  payment  or 
tender  of  the  protestation  money.  If  the  pursuer  allow  the 
protestation  to  be  extracted,  the  effect  is  the  same  as  if  the 
summons  had  been  dismissed.  The  extract  protestation  con- 
tains a  precept  of  poinding  and  arrestment  for  recovery  of 
the  protestation  money,  and  the  dues  of  the  extract. 

The  use  of  protestation  is  rare,  the  pursuer  seldom 
failing  to  appear ;  but  it  is  given  here  because  it  seems  still 
to  be  the  only  mode  of  reaching  a  pursuer  who  hangs  back 
without  appearing  at  the  earlier  stages  of  a  cause.  There  is 
no  authority  (as  in  the  case  of  the  Small-Debt  Act)  for 
summarily  dismissing  in  absence  a  summons  which  the 
pursuer  has  failed  to  appear  to  support ;  and  until  he  has 
appeared  in  Court,  and  has  failed  to  obey  some  competent 
order,  he  cannot  be  treated  as  in  default.  In  the  case  of 
protestation  the  summons  is  usually  not  in  the  hands  of  the 
Clerk  of  Court ;  but  though  the  pursuer  had  lodged  it,  it 
does  not  appear  that  the  defender's  remedy,  on  the  pursuer's 
failing  to  support  it,  would  be  different,  because  it  is  not 
the  mere  writ,  but  the  person  to  support  it,  whose  presence 
is  required. 


Section  VI. — Of  the  Discussion  on  the  Summons  and  of 
Closing  the  Becord  on  Summons  and  Minute  of 
Defence. 


1.  Hwrvng  PaHiu  on  Action  and 

DefeTice. 

2.  Decision  how  Record  to  he  made  up. 


3.  Form  of  MinvJte  of  Defence, 

4.  To  what  Ccues  Minute  adapted. 


1.  Hearing  Parties  on  Action  and  Defence. — ^When  both 
parties  appear,  either  at  the  first  calling  of  the  cause  or  at  an 
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adjournment  of  the  diet,  the  Sheriff  is  directed  to  hear  the 
pursuer  in  explanation  of  the  grounds  of  action,  and  the 
defender  upon  the  nature  of  the  defence,  (x)  Each  party 
will  find  it  his  interest  to  state  his  case  as  fully  as  he  can. 
The  pursuer  should  do  so^  both  that  the  defender  may 
understand  his  case,  and  that,  after  hearing  what  is  said  in 
reply  to  it,  he  may  satisfy  himself  that  he  has  everything 
stated  in  his  summons  with  sufficient  fulness.  The  defender 
has  even  more  reason  for  stating  his  defences  fully,  because 
there  may  be  a  minute  made  of  them,  on  which  the  record 
may  be  closed,  thereby  preventing  him  from  stating  new 
grounds.  And  both  parties  have  got  beyond  the  stage  (if 
there  ever  was  one)  at  which  it  could  be  of  any  use  to 
conceal  their  hands,  because  they  are  on  the  eve  of  com- 
pleting their  written  pleadings,  which  must  necessarily 
disclose  all  the  grounds  both  of  action  and  defence.  This 
meeting  for  the  verbal  discussion  of  these  matters  before 
committing  them  to  writing  was  a  return  made  by  the  Act 
of  1853  to  a  very  old  style  of  pleading.  It  has  been  found 
of  gr^at  benefit,  and  it  is  equally  useful  whether  the  record 
be  closed  on  the  summons  and  a  minute  of  defence  or 
whether  the  parties  be  allowed  to  make  their  statements  in 
more  detail  by  way  of  condescendence  and  defences.  In 
the  latter  case  it  has  greatly  improved  the  records,  the 
parties  having  had  their  attention  directed  to  the  points  on 
which  issue  is  to  be  raised. 

2.  Decision  how  Record  to  be  made  up. — After  hearing 
the  parties,  it  is  for  the  Sheriff  to  decide  how  the  record  is 
to  be  made  up,  whether  the  defence  is  to  be  at  once 
embodied  in  a  minute,  or  whether  the  pursuer  is  to  be 

(x)   16  and  17  Vict.  o.  80,  {  3.     later  than  eight  days  after  the  first 
The   adjourned   diet   must  not  be     diet. 
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required  to  make  further  statements  and  the  defender  then 
to  answer  him.  The  statute  has  apparently  intended  to 
leave  this  matter  entirely  in  the  hands  of  the  Sheriff,  but 
practically  it  has  not  done  so.  He  has  it  entirely  in  his  dis- 
cretion to  order  condescendence  and  defences ;  but  it  is  not 
easy  for  him  to  close  the  record  in  the  shorter  form  without 
the  consent  of  both  parties.  Apart  from  the  inexpediency 
and  possible  danger  of  precluding  parties  who  wish  it  from 
stating  their  case  fully,  there  is  the  technical  difficulty  that 
the  minute  made  of  the  defence  must  be  signed  by  both 
parties,  and  that  there  is  no  method  of  forcing  the  signature 
of  an  unwilling  party  except  that  of  treating  the  refusal  as 
an  act  of  contempt — a  proceeding  which  only  a  very  excep- 
tional case  could  warrant. 

The  cases  for  which  the  shorter  form  of  record  is 
adapted  will  be  better  considered  when  we  have  noticed 
the  regulations  as  to  the  framing  and  form  of  the  minute  of 
defence. 

3.  Form  of  Minute  of  Defence. — The  statute  directs  the 
Sheriff,  when  satisfied  that  no  further  written  pleadings  are 
necessary,  to  cause  a  minute  to  be  written  upon  the  sum- 
mons, setting  forth  concisely  the  ground  of  defence,  (y) 
The  form  of  the  minute  is  provided  in  a  schedule  to  the 
Act,  and  a  note  attached  to  the  schedule  directs  that  the 
ground  of  defence,  "dilatory  or  peremptory,"  be  stated 
succinctly.  This  being  done,  the  minute  is  then  to  be 
subscribed  by  the  parties  or  their  procurators,  and  the 
Sheriff  thereupon  closes  the  record  by  writing  under  the 

(y)  This  does  not  mean  that  he  is     is  only  revised  and   engrossed   in 
to  write  it  himself.    Frequently  the     Court 
defender's  agent  prepares  it,  and  it 
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minute  "  Becord  closed,"  and  signing  and  dating  the  same. 
Such  are  the  statutory  directions,  and  if  the  reader  will  look 
at  the  forms  given  in  the  schedule  he  will  have  a  clear  idea 
of  the  form  the  minute  of  defence  is  to  take. 

It  seems  clear,  firstly^  that  the  minute  should  embody 
aU  the  defences  meant  to  be  raised;  secondly^  that  the 
grounds  of  defence  should  be  stated  (somewhat  in  the 
manner  in  which  grounds  of  action  should  be  stated  in  the 
summons,  that  is,  not  with  details,  or  in  the  form  of  a 
narrative,  but  succinctly)  in  the  form  of  propositions,  each 
of  which  should  contain  a  relevant  answer  either  to  the 
whole  summons,  or  to  some  one  of  the  grounds  of  action,  or 
of  the  demands  contained  in  it ;  and  thirdly ^  that  it  affords 
no  opportunity  for  the  pursuer  making  any  reply  to  the 
defender's  case. 

The  form  of  the  minute  has,  however,  been  made  matter 
of  controversy;  and,  in  particular,  it  has  been  disputed 
whether  it  is  necessary  to  record  the  whole  defence  in  it  at 
one  time.  It  has  been  proposed  to  divide  the  minute  into 
two  parte,  (2)  made  up  at  separate  times,  and  that  in  the 
first  part  the  defender  should  state  (if  he  have  any)  what 
are  called  his  "  dilatoiy  "  pleas,  the  nature  of  which  will  be 
explained  in  the  following  section  (Art.  14)  when  they  will 
be  more  fully  treated.  Those  pleas  are  then  to  be  disposed 
of  by  the  Sheriff  and  if  they  are  not  sustained  the  defender 
is  then  to  proceed  to  state  his  remaining  '' peremptory " 
pleas,  which  are  to  form  the  second  part  of  the  minute  ;  and 
then  the  record  is  to  be  closed.  It  is  hardly  possible  to 
conceive  a  proceeding  more  at  variance  both  with  the 
object  of  the  statute  and  with  its  express  words.    One  of 

(f)  See  the  "Scottish  Law  Magazine,"  toL  tI.  p.  9. 
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the  evils  which  the  Act,  and  in  especial  this  part  of  the 
Act,  was  intended  to  prevent,  was  the  system  of  incomplete 
pleadings — of  allowing  parties  to  state  first  one  part  of  their 
case  and  then  another.  And  the  express  words  of  the  Act 
are,  that  the  grounds  of  defence,  "  dilatory  or  peremptory," 
are  to  be  minuted  at  the  meeting  provided  for  in  it,  or  at 
but  one  adjournment  of  it,  and  that  the  record  is  thereupon 
to  be  closed.  It  is  supposed  that  a  difficulty  is  created  by 
there  being  a  direction  in  another  part  of  the  Act  that  in 
the  case  of  the  record  being  made  up  in  the  longer  form  the 
dilatory  pleas  shall  be  disposed  of,  where  possible,  before 
the  record  is  closed.  The  meaning  of  this  provision  will  be 
afterwards  considered,  but  in  the  meantime  it  is  enough  to 
point  out  that  the  two  things  are  different. 

The  second  observation  (that  the  grounds  of  defence  are 
to  be  stated  as  distinct  propositions,  and  not  in  a  narrative) 
is  one  which  cannot  well  be  disputed,  and  yet  is  frequently 
disregarded.  Very  often  the  minute  is  found  to  be  a 
narrative  of  facts,  some  essential,  some  unimportant,  from 
which  the  grounds  of  defence  are  to  be  reasoned  out. 
Minutes  of  this  kind  are  unsafe.  They  show  of  themselves 
that  the  defender  has  not  maturely  considered  what  his 
answer  to  the  action  is  to  be ;  and  in  the  mass  of  details  it 
may  happen  that  the  very  detail  requisite  to  make  the 
defence  relevant  has  been  omitted. 

The  proposition,  that  the  short  record  affords  no  oppor- 
tunity for  the  pursuer  replying  to  the  defender's  statement, 
does  not  admit  of  doubt.  The  Act  is  quite  distinct  that  it 
is  the  ground  of  defence  which  is  to  be  minuted,  and  that 
the  record  is  thereupon  to  be  closed.  And  it  is  important 
to  attend  to  this,  because  if  the  rule  were  once  broken,  and 
the  Sheriff  were  to  go  on  to  note  the  pursuer^s  reply,  there 
might  be  no  end  to  it,  as  the  defender  might  just  as 
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reaaonably  ask  permission  to  add  a  rejoinder,  and  so  on,  till 
the  redundancy  of  the  old  forms  of  record  was  out-done. 
If  the  pursuer  requires  farther  statement  than  what  his 
Btunmons  embodies,  the  place  for  it  is  a  condescendence, 
and  the  record  should  take  the  longer  form.  If  the  pursuer 
wants  only  to  admit  what  the  defender  says  (so  as  to  save 
proof),  he  can  do  that  by  a  separate  minute  at  any  time. 

4.  To  what  Oases  Uiniite  Adapted.— The  power  of 
closing  the  record  on  a  minute  of  defence  is  a  very  valuable 
one,  but  courts  are  very  liable  to  fall  into  the  mistake  of 
either  using  it  too  little  or  using  it  too  much.  In  some 
courts  the  minute  is  rarely  used,  although  cases  must  be 
namerous  in  which  it  would  be  highly  advisable.  Where 
the  issue  is  simply  one  of  fact,— for  example,  whether  the 
defender  bought  certain  articles  at  a  certedn  time ;  whether 
he  uttered  a  certain  slander ;  whether  he  hired  the  pursuer 
as  a  servant ;  or  whether  he  dismissed  him, — the  minute  is 
well  adapted.  It  is  also  suited  to  the  case  of  his  affirming 
some  simple  fact,  upon  proving  which  he  will  be  entitled  to 
be  free  from  the  liability  which  the  summons  apparently 
raises  against  him.  Such  cases  are  those  where  the  drawer 
of  the  bill  alleges  that  he  got  no  notice  of  dishonour.  In  all 
such  cases  the  minute  should  be  used.  In  some  courts, 
however,  there  is  a  tendency  to  use  the  short  record  not  only 
in  such  cases  as  those  enumerated,  but  in  an  indiscriminating 
manner  in  all  cases.  Now  it  is  plain  that  the  minute  is  not 
adapted  to  cases  where  the  defender  states  a  defence  to  which 
the  pursuer  has  to  reply  by  way  of  exception ;  and  still  more 
plainly,  the  minute  is  not  adapted  to  cases  where  the  de- 
fences are  complicated,  and  where  complicated  investigations 
of  any  kind  are  required,  (a) 

(a)  See  the  temarkB  of  Lord  Jostioe     donian  Oanal  GommissionerB  v.  Stir- 
Oleik  Hope  in  Athya  v.  BoweU,  16     ling,  19  July  1856.     Tb.  1819. 
July  1856,  18  D.  1299  ;  and  in  Gale- 
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Section  VII. — Op  Framing  the  Record  by  way  of  Con- 
descendence AND  Defences. 


1.  Order  for  Condescendence   and 

Defences. 

2.  Times  for  Lodging. 

3.  Prorogating  those  Times. 

4.  Condescendence. 

5.  Pwrstier^s  Statement  of  Fact. 

6.  Adding  New  Grounds  of  ActioT^ 

7.  Whole  Case  to  he  Disclosed. 

8.  Founding  on  Documents. 

9.  The  Pwrsuer^s  Pleas  in  Law. 
10.  Defences. 


11.  Answers  to  Pursuer^ s  Statement. 

12.  Defender's    Statement    of  Fact 

and  Pleas  in  Law. 

13.  Meeting  cLfler  Condescendence  and 

Defends  a/re  lodged. 

14.  Disposal  of  Dilatory  Defences. 
16.  Bemsal  of  Condescendence   a/nd 

Defences. 

16.  Adjusting  Becord. 

17.  Striking  out  Irrdevant  Matter. 

18.  Closing  Record. 


1.  Order  for  Oondescendence  and  Defences. — When 
the  Sheriff  is  satisfied  at  the  hearing  on  the  summons  that 
the  record  cannot  be  properly  made  up  without  con- 
descendence and  defences,  he  pronounces  an  order  directing 
those  papers  to  be  given  in. 

2.  Times  for  Lodging. — ^The  statute  directs  that  the 
pursuer  is  to  lodge  his  condescendence  within  six  days  of 
the  date  of  the  order,  and  that  the  defender  is  to  lodge  his 
defences  within  ten  days  after  the  lodging  of  the  con- 
descendence.(&) 

3.  Prorogating  Times  for  Lodging.— Under  the  statute 
the  periods  for  lodging  condescendence  and  defences  are 
"  peremptory/'  and  the  penalty  may  be  that  the  party  who 
is  in  default  may  be  non-suited  with  expenses.  If  the 
papers  are  not  given  in  within  the  periods,  the  Sheriff  is 
directed  either  to  dismiss  the  action  or  to  decern  in  terms  of 
the  summons,  as  the  case  may  be,  unless  it  be  made  to 
appear  to  his  satisfaction  that  the  failure  to  lodge  the  paper 

(b)  16  and  17  Yio.  o.  80,  }  S. 
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arose  from  unavoidable  or  reasonable  causes.  In  this  case 
the  Sheriff  has  power  to  allow  the  paper  to  be  received,  on 
payment  of  such  sum  of  expenses  as  he  may  think  fit.  The 
statute  has  evidently  contemplated  that  the  paper  was  to  be 
received  at  the  time  of  this  allowance,  and  that  payment  of 
a  sum  in  name  of  expenses  was  always  to  be  a  condition ; 
but  frequently  the  order  is  pronounced,  allowing  the  paper  to 
be  received  within  a  specified  time,  and  without  requiring 
any  payment  of  expenses.  Such  is  the  provision  which  the 
statute  makes,  where  the  application  to  allow  the  wanting 
paper  to  be  received  is  not  made  till  after  the  expiry  of  the 
proper  time.  If  an  application  be  made  before  the  expiry  to 
have  the  time  extended,  the  Sheriff  may  prorogate  the  time 
once  on  special  cause  shown.  If  he  exercise  this  power,  the 
interlocutor  ought  to  set  forth  the  special  cause,  and  must 
fix  a  definite  time  within  which  the  paper  is  to  be  lodged. 
With  the  toritten  consent  of  both  parties,  and  the  approba^ 
tion  of  the  court,  the  times  may  always  be  prorogated,  (c) 

4.  Oondescendence. — The  condescendence  consists  of  two 
parts — (1)  the  pursuer's  "statement  of  fact,"  and  (2)  his 
"  pleas  in  law."  Each  of  these  requires  separate  notice.  The 
condescendence  when  given  in  is  authenticated  by  the  sig- 
nature of  the  party  or  of  his  agent ;  and  if  the  person  who 
drew  it  is  different  from  the  person  who  signs  it,  the 
drawer's  name  must  be  given,  (c?) 

6.  Pursuer's  Statement  of  Fact.— The  statement  of  fact 
sets  forth  articulately  and  as  concisely  as  may  be  (without 

(c)  16  and  17  Viot.  o.  80,  {  6.  statement  as  to  the  drawer  be  inaoon- 

(<Q  A.  S.  10  July  1889,  §  68.   The  rate,  the  costs  of  the  pleading  may 

same  rules  apply  to  the  anthenti-  be  disallowed;  Dick  t.  Biduurdson, 

cation  of  all  other  pleadings.    If  the  1  July  1841,  8  D.  1141. 
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any  argument  or  unnecessary  matter)  the  facts  necessary  to 
found  the  conclusions  of  the  summons  which  the  pursuer 
avers  and  is  ready  to  prove.  These  are  the  requirements  of 
the  Act  of  1853 ;  and  it  will  be  instructive  to  compare  them 
for  a  moment  with  the  requirements  of  the  Act  of  Sederunt 
of  1839,  which  they  superseded. (e)  In  the  "  reply,"  which 
under  the  Act  of  Sederunt  corresponded  with  the  present 
condescendence,  the  pursuer  commenced  by  setting  forth 
articulately  and  in  substantive  propositions,  without  argu- 
ment, the  whole  facts  on  which  he  founded;  which  facts 
were  limited  to  such  as  were  comprehended  within  the 
general  statement  in  the  summons.  The  two  sets  of  provi- 
sions differ  in  two  particulars.  The  Act  of  1853  requires 
greater  conciseness  in  the  mode  of  statement,  and  it  allows 
greater  latitude  as  to  the  substance  of  what  may  be  stated. 

The  condescendence,  then,  is  to  contain  the  facts  neces- 
sary to  found  the  conclusions  of  the  summons.  These  are 
set  forth  in  the  form  of  a  narrative,  and  with  more  fulness 
than  in  the  summons  itself.  This  is  the  time  for  supplying 
any  want  in  the  specification  of  dates,  places,  or  other 
details.  The  condescendence  should  thus  give  in  a  concise 
articulate  narrative  the  facts  to  which  the  summons  may 
only  allude.  It  should  be  framed  on  the  principle  of  stating 
intelligibly,  and  not  technically,  the  substance  of  the  facts 
relied  upon  as  constituting  the  pursuer's  case,  as  dis- 
tinguished from  his  evidence.    So  far  there  is  no  difficulty. 

6.  Adding  New  GroundB  of  Action.— Difficulties  arise 
when  the  pursuer  wishes  to  add  new  grounds  of  action  not 
clearly  comprehended  within  the  grounds  of  action  libelled 
in  the  summons.    Here  it  is  necessary  to  distinguish  three 

(0)  A.  S.  10  July  1889,  {  86. 
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cases— ;/Er»^Zy,  when  the  new  grounds  to  be  added  are  of  the 
same  kind  as  those  contained  in  the  summons,  and  are 
therefore  in  a  manner  supplementary  to  it ;  secondly,  when 
they  are  not  of  the  same  kind,  but  are  altogether  distinct ; 
and  thirdly,  when  they  arise  as  matter  of  replication  to  the 
defender's  case. 

When  the  new  grounds  of  action  are  of  the  first  kind, 
great  latitude  is  allowed  to  the  pursuer  in  the  way  of  making 
additions.  This  latitude  was  allowed  even  in  the  Court  of 
Session,  where,  previous  to  the  Act  of  1868,  the  rules  as  to 
pleading  were  more  stringent  than  in  the  Sheriff  Court. 
Thus,  while  in  an  action  against  the  drawer  of  a  bill  it  is 
clear  that  the  statement  that  the  bill  has  been  duly  nego- 
tiated is  a  material  grotmd  of  action,  it  has  been  held  that, 
when  omitted  in  the  summons  it  may  be  added  in  the 
condescendence.  (9)  A  still  sttonger  illustration  of  this 
principle  was  afforded  in  an  action  for  damages  for  slander, 
where  a  pursuer  was  allowed  to  add  in  his  condescendence 
two  new  instances  of  the  alleged  slander,  uttered  at  different 
times  and  places  and  before  different  parties  from  those 
stated  in  the  summons.  (A)  Whenever,  therefore,  the  new 
matter  added  in  the  condescendence,  though  it  may  techni- 
cally form  a  new  ground  for  supporting  the  action,  does  not 
in  any  material  way  alter  the  nature  of  the  case  laid  against 
the  defender  in  the  summons,  but  merely  states  it  with 
greater  amplitude  and  completeness,  the  new  matter  should 

(ff)  McDonald  V.  M*Qiiame,  29  Feb.         (h)  Hewatson  v.  Irving,  10  Maroh 

1860,  22  D.  922.  In  the  Goort  of  Ses-  1853, 16  D.  519.    See  preceding  note. 

Bion  it  is  the  reyised  condeeoendence  The  additions  in  this  case  seem  to 

which  corresponds  to  the   Sheriff-  have  gone  to  the  fall  length  which 

Ooori  condescendence,  and  in  the  is  permissible,  for  they  were  allowed 

text  allowance  is  made  for  this  dif-  with  great  difficulty,  and  only  on 

ference.  payment  of  expenses. 
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not  be  rejected,  and  no  just  and  reasonable  system  of 
pleading  ^ould  require  its  rejection. 

When  the  new  grounds  of  action  are  not  of  the  same 
kind,  and  do  not  supplement  those  stated  in  the  summons, 
the  pursuer  cannot  competently  add  them.(t)  This  rule  was 
laid  down  in  the  Court  of  Session,  (i)  It  was  also  (by  the 
express  direction  of  the  provisions  quoted  in  the  preceding 
article)  the  old  rule  in  the  Sheriff  Court,  and  it  does  not 
seem  possible  to  extend  the  greater  latitude  allowed  by  the 
new  Sheriff  Court  Act  so  far  as  to  admit  the  addition  of  en- 
tirely new  grounds  of  action.  But  if  the  pursuer  does 
insert  new  grounds  of  action,  it  does  not  necessarily  follow 
that  he  is  to  withdraw  them  at  once  on  that  being  discovered, 
for  they  may  be  looked  at  in  explanation  of  the  original 
grounds  of  action,  or  of  his  reply  to  the  defender's  state- 
ments.(Z) 

In  the  third  case,  when  matter  not  covered  by  the  sum- 
mons is  introduced  into  the  condescendence  by  way  of  reply 
to  the  grounds  of  defence  brought  forward  by  the  defender 
at  the  first  hearing,  it  cannot  rightly  be  said  that  it  forms  a 
new  ground  of  action  at  all.  It  is  matter  of  replication, 
which  it  is  of  necessity  competent  for  the  pursuer  to  add. 
When  a  pursuer,  for  instance,  brings  an  action  of  slander 
which  does  not  (on  the  face  of  it)  disclose  a  case  of  privilege, 
but  where  the  defender  pleads  matter  in  defence  which  does 
disclose  such  a  case,  it  will  be  competent  for  the  pursuer  to 
reply  in  the  condescendence  that  the  slander  was  spoken 
maliciously  and  without  probable  cause.    To  take  another 

(»)  SometimeB  they  may  be  added  Stock  Bank  v.  Stewart,  14  Jan.  1859, 

by  an  amendment  of  the  sommons,  21  D.  250. 
which  see  itifflra^  Ghap.  m,  a.  iv.  (2)  liacdongal's  Troatee  v.  Law,  18 

(ft)  Bninesa  v.  GoodfeUow,  5  Jone  Nov.  1864,  8  Maoph.  68. 
1858,  20   D.   1084;  London  Joint 
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illofitration,  if  a  pursuer  found  upon  a  bond,  and  the  defender 
pleads  that  it  is  not  duly  authenticated,  the  pursuer  may 
plead  by  way  of  replication  that  the  defender  is  barred  by 
rei  ifUerventna  from  stating  the  objection,  {n)  These  illustra- 
tions sufficiently  explain  the  principle. 

7.  Whole  Oase  to  be  Disclosed. — ^The  pursuer  must  take 
care  that  the  condescendence  discloses  his  whole  case.    He 
is  not  to  state  the  evidence  by  which  he  means  to  prove  it, 
but  he  must  state  the  facts  themselves  which  he  means  to 
prove;  and  should  he  fail  to  state  them  he  will  be  fore- 
closed from  proving  them.    It  is  not  always  possible  to  dis- 
tinguish exactly  between  what  is  merely  evidence  which 
should  not  be  stated  and  the  fact  which  must  be  stated. 
In  case  of  rational  doubt  it  is  better  to  insert  the  statement. 
When  not  inserted  the  question  as  to  the  competency  of 
the  proof  lies  over  till  the  evidence  is  tendered.    While, 
however,  the  pursuer  must  disclose  his  whole  case,  he  is  not 
to  indulge  in  argument ;  and  here  there  is  no  room  for  mis- 
take, and  therefore  no  excuse  for  transgressing.    In  the  ex- 
clusion of  argument  there  must  also  be  taken  to  be  excluded 
that  accumulation  of  epithets  and  adjectives  (argument  in  a 
bad  shape)  which  a  pleader  is  sometimes  tempted  to  heap 
over  a  weak  case  to  give  it  a  formidable  appearance. 

8.  Founding  on  Documents. — If  the  mistake  had  not  been 
made  it  could  hardly  have  been  thought  necessary  to  point 
out  that,  as  the  relevancy  of  a  case  is  to  be  judged  of  by  the 
statements  on  record,  no  letters  or  other  documents  can  be 
looked  at  in  a  question  of  relevancy  unless  they  are  pro- 

{%)  United  Hntaal  Mining  and  General    June  1860,  22  D.  1185. 
life  Assurance  Society  v.  Murray,  13 
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perly  referred  to  and  adopted  as  part  of  the  record.  It  is 
not  enough  to  produce  them  to  the  Court  along  with  the 
condescendence.  They  must  be  referred  to,  and  the  pursuer 
must  also  state  what  facts  he  holds  them  to  establish.  This 
ought  to  be  done  in  such  a  way  that  everything  necessary 
for  judging  of  the  relevancy  of  the  action  may  appear  on 
the  face  of  the  record.  It  is  both  irregular  and  clumsy  to 
quote  documents  at  full  length,  but  this,  of  course,  is  better 
than  leaving  them  out.(o) 

9.  Pleas  in  Law. — The  second  part  of  the  condescen- 
dence contains  a  note  of  the  pleas  in  law  which  the  pursuer 
is  to  maintain.  There  are  few  things  more  difficult  to  do 
well  than  to  make  a  good  plea  in  law.  Abstract  legal 
propositions,  on  the  one  hand,  are  not  pleeis  in  law.  On  the 
other  hand,  the  error  may  be  committed  in  the  opposite 
direction.  Thus,  a  note  that,  "in  the  circimistances  set 
forth  in  the  condescendence  the  pursuer  is  entitled  to 
decree  as  asked,  with  expenses,''  is  not  a  plea  in  law. 
Commenting  on  this  form,  the  Lord  President  Inglis  defined 
a  plea  in  law  as  "  a  distinct  legal  proposition  applicable  to 
the  facts  of  the  case."  The  plea  which  the  Court  allowed  to 
be  substituted  may  be  taken  as  a  good  example.  It 
explains  of  itself  the  nature  of  the  case,  and  was  in  these 
terms: — "The  pursuers  having  been  employed  by  the 
defender  as  shipbrokers  to  procure  a  charter  of  the  de- 
fender's vessel,  and  having  in  respect  of  said  employment 
performed  the  acts  and  rendered  the  services  set  forth  in 
the  condescendence,  are  entitled  to  decree  in  terms  of  the 
conclusions  of  the  libel,  with  expen8e8."(p) 

(o)  See    OonneU   v.  Fergasozi,   6     Macph.  769. 
March  1861,  23  D.  686,  and  Gordon         (p)  Toung  v.  Graham,   20  Not. 
r.   Davidson,  26  February  1864,  2     1860,  3  Maoph.  86. 
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Each  plea  shonld  be  complete  in  itself,  and  each  should 
set  forth  some  gromid  in  law  on  which  the  pursuer  main- 
tains  that  one  or  more  of  his  conclusions  should  be  granted ; 
or,  if  there  be  a  question  as  to  the  mode  of  proof,  on  which 
he  maintains  that  proof  of  some  kind  is  competent  or  incom- 
petent, as  the  case  may  be.  The  multiplication  of  incom- 
plete pleas  in  law,  which  advance  the  pursuer  only  a  step 
towards  his  conclusion,  is  both  inconvenient  and  confusing, 
and  is  liable  to  the  objection  of  being  argumentative.  When 
the  practitioner  feels  tempted  towards  this  course  it  should 
be  remembered  that  in  very  many  cases  there  is  not  room 
for  the  pursuer  having  more  than  one  plea  in  law. 

10.  Defences. — The  defences  consist  of  two,  and,  where 
necessary,  of  three  parts.  In  the  first  part  the  defender  sets 
forth  articulately  his  answers  to  the  condescendence.  In 
the  second  (when  he  finds  it  necessary)  he  sets  forth  articu- 
lately, and  under  a  separate  head,  the  counter  statements 
required  for  his  defence,  which  he  avers  and  is  ready  to 
prove.  Thirdly,  the  defender  appends  a  note  of  his  pleats  in 
law.  The  Act  of  1853  directs  that  the  defences  shcdl  be 
framed  as  concisely  as  may  be,  without  argument  or  un- 
necessary matter. 

11.  Answers  to  Pursuer's  Statement.— There  are  no 
directions  in  the  Act  of  1853  for  framing  answers  to  the 
pursuer's  statements,  but  the  directions  in  the  Act  of  Sede- 
runt of  1839  seem  still  applicable.  Under  these,  the  defender 
meets  in  their  order  the  pursuer's  statements  of  fact,  by  ad- 
mitting or  denying  them,  either  absolutely  or  with  qualifi- 
cations, but  without  argument,  and  with  such  explanations 
in  point  of  fact,  applicable  to  each  averment,  as  are  necessary 
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to  make  his  answers  intelligible,  (q)  Under  these  directions, 
the  answer  to  each  article  must  be  concise,  and  should  be 
specific.  If  the  defender  desires  to  admit  the  greater  part  of 
one  of  the  pursuer's  statements,  the  answer  should  be  ''admit- 
ted with  the  exception  of  [pointing  out  the  disputed  part] 
which  is  denied"  or  "not  admitted,"  as  the  case  may  be. 
If  he  means  only  to  admit  a  small  part,  his  answer  refers  to 
and  admits  it,  and  adds,  qtuxxd  ultra  denied,  or  not  admitted, 
as  may  be.  Each  answer  must  be  complete  in  itself.  A 
form  in  common  use,  of  denying  under  reference  to  the  de- 
fender's statement,  is  objectionable,  as  it  is  neither  complete 
nor  clear.  Another  form  in  common  use,  that  of  denying  a 
statement  in  so  far  as  it  is  inconsistent  with  the  defender's 
statement,  is  also  objectionable.  The  defender  generally 
takes  it  to  mean  more  than  it  does ;  and  forgets  that  in 
using  it  he  may  be  admitting  statements  destructive  of  his 
case,  but  which,  being  possibly  true  over  and  above,  are  not 
inconsistent  with  his  averments,  (r)  Where  the  defender 
desires  entirely  to  rest  upon  his  own  account  of  the  matter^ 
the  proper  form  of  answer  is  one  suggested  by  the  late 
Lord  Ourriehill,(«)  viz.,  to  deny  the  pursuer's  averments  in  so 
far  as  they  do  not  coincide  with  his  own.  But  this  form  of 
answer,  though  the  only  one  of  its  kind  that  is  accurate,  is 
not  often  to  be  recommended.  The  use  of  counter  averments 
in  the  answers  to  the  pursuer's  averments  should  be  sparing. 
The  proper  place  for  these  is  (as  the  statute  points  out)  in 
the  defender's  own  statement  of  fact.  Of  course  all  equivo- 
cal answers  must  be  carefully  avoided,  as  these  will  be  con- 
strued against  the  party  making  them. 


(q)  A.  S.  10  Jnly  1889,  §  82.  {a)  See  CampbeU  v,  Campbell,  S 

(r)  Andersons    v.  Low,  18   Nov.     Jan.  1868, 1  Hacph.  217. 
1863,  2  Macph.  100. 
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If  the  condeBcendence  contains  any  Btatement  of  fact 
which  is  within  the  defender's  knowledge,  and  the  defender 
do  not  deny  it,  he  will  be  held  to  have  admitted  it.(^) 

12.  Ilefender's  Statement  of  Facts  and  Pleas  in  Law.— 

The  observations  on  the  mode  of  framing  the  pursuer^s  state- 
ment of  facts  and  pleas  in  law  are  in  general  apphcable  to 
the  framing  of  the  corresponding  pleadings  for  the  defender. 
The  defender  is  under  no  restriction  as  to  the  grounds  of 
defence  which  he  may  state,  as  there  is  nothing  to  limit  him 
iu  any  way  to  those  grounds  which  were  opened  upon  at  the 
hearing  on  the  summons.    Like  the  pursuer,  he  must  take 
care,  however,  that  he  now  discloses  his  whole  case.     For 
example,  if  he  objects  to  the  pursuer's  title  he  must  state  the 
nature  of  his  objection,  for  he  would  not  be  allowed  under 
the  objection  of  no  title,  to  bring  up  objections  of  which  the 
pursuer  has  no  notice,  (tc)    The  defender's  statement  must 
contain  all  the  facts  necessary  to  found  his  pleas ;  and  he 
must  append  a  note  of  them,  similar  in  character  to  the 
pursuer's.    It  is  advisable,  as  tending  to  clearness,  that  he 
should  so  frame  his  pleas  as  to  show  distinctly  which  of  the 
pursuer's  propositions  he~  controverts,  and  what  separate  pro- 
positions he  sets  up  on  his  own  behalf.     The  defender  must 
now  state  all  his  pleas  in  law  at  once.     The  privilege  which 
the  methods  of  pleading  in  use  before  1853  gave  to  him,  of 
stating  first  his  dilatory  pleas  and  then  his   peremptory 
pleas,  has  been  abolished. 

13.  Meeting  after  Condescendence  and  Defences  are 
lodged. — On  the  defences  being  lodged,  the  Sheriff-Clerk 

(t)  A.  8.  1839,  f  55.  Brown,  Gordon  &  Ck).,  12  Jtme  1857, 

(«)  North  British  Bailway  Ck).  p.     19  D.  842. 
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transmits  the  process  to  the  Sheriff,  who  then,  or  at  latest 
within  six  days  after  the  lodging,  directs  the  parties  or  their 
procurators  to  meet  him.(t;)  If  the  defences  contain  a 
separate  statement  of  fact,  it  is  convenient  in  the  inter- 
locutor fixing  the  meeting  to  appoint  the  pursuer  to  add 
to  his  condescendence  his  answers  to  the  defender's  state- 
ment, as  this  will  cause  no  delay,  and  will  shorten  the  busi- 
ness of  the  meeting,  (a;) 

The  Act  of  1853  gives  the  Sheriff  power  to  adjourn  the 
meeting  if  he  shall  see  fit.  He  is  not  required  to  assign  any 
special  reason  for  adjourning,  but  he  is  authorised  to 
make  only  one  adjournment,  and  that  for  no  longer  a  period 
than  eight  days.  If  both  parties  do  not  consent  to  a  farther 
adjournment,  the  Sheriff  must  conclude  the  appointed  busi- 
ness at  the  second  meeting. 

14.  Disposal  of  Dilatory  Defences. — The  first  business 
at  the  meeting  is  (where  possible)  to  dispose  of  any  dilatory (y) 
defences  that  may  have  been  stated.*  If  it  be  not  possible 
to  dispose  of  them  at  once,  the  Sheriff  may  reserve  considera- 
tion of  tiiem  till  a  future  stage  of  the  cause,  (is)  These  pro- 
visions have  given  rise  to  discussion.  Some  have  read  them 
as  a  direction  to  the  Sheriff  to  continue  the  old  practice  of 
deciding  on  the  dilatory  defences  before  closing  the  record ; 


(v)  16  and  17  Vict.  o.  80,  §  4. 

(x)  It  is  not  competent,  however, 
to  pronounce  first  an  order  for  an- 
swers and  then  an  order  for  the 
meeting,  as  this  would  giye  a  delay 
not  authorised  by  the  statate.  Kes- 
sack  V,  (harden,  27  Feb.  1869,  7 
Macph.  588. 

(y)  Dilatory  defences  **  are  those 
which  have  the  temporary  effect  of 
obtaining  for  the  defender  a  sentence 


absolving  him  from  the  depending 
suit,  without  cutting  off  the  pursuer's 
right  of  bringing  a  new  action;" 
Ersk.  4. 1. 67.  Pleas  on  the  relevancy 
are  not  dilatory  defences  (though^they 
are  sometimes  confounded  with 
them),  because,  if  the  action  is  found 
irrelevant,  it  can  never  be  brought 
again.  Compare  Hill  v.  Dymock, 
7  July,  1867,  19  D.  966. 
(«)  16  and  17  Vict.  c.  80,  §  4. 
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of  then  allowing  an  appeal  upon  that  decision ;  and  of  the 
not  cloeing  the  record  (though  the   papers  lie  ready)  or 
looking  at  the  merits,  until  the  appeal  shall  have  been  dis- 
posed of  and  the  case  returned  to  him.     This  way  of  reading 
the  provisions  makes  it  always  competent  for  the  defender  to 
interpose  two  discussions — one  on  the  dilatory  defences  and 
another  on  the  relevancy — and  two  periods  of  appeal  between 
the  lodging  of  the  defences  and  the  allowance  of  a  proof ; 
and  as  dilatory  defences  are  frequently  lodged  for  the  pur- 
pose of  delay,  direct  encouragement  is  given  to  an  abuse  of 
the  forms  of  process.     This  reading  also  cannot  be  what  the 
statnte    intended,  for  the    direction  to    **  dispose    (when 
possible)  of"  the  dilatory  defences,  cannot  be  read  as  a  simple 
direction  to  decide  upon  them  at  that  time, — it  being  of 
course  always  possible  to  pronounce  a  decision.    A  more 
reasonable  meaning  is  given  to  the  provisions  when  the 
direction  to  dispose  of  the  dilatory  defences,  where  possible, 
is  taken  to  mean  to  dispose  of  them  at  that  time,  wherever 
it  is  practicable  by  some  order  or  step  of  proceeding  to  put 
an  end  to  them  altogether.     Thus,  if  a  dilatory  plea  be  stated 
that  all  parties  interested  in  the  action  were  not  called  as 
parties,  the  provision  would  be  held  to  mean  that  the  Court 
was  then  to  consider  whether  the  plea  could  not  at  once  be 
'  disposed  of  by  pronouncing  an  order  for  the  calling  of  such 
additional  parties  as  might  be  requisite :  and  if  that  appeared 
practicable,  to  pronounce  the  order — a  course  which,  in  the 
circumstances,  w.ould  be  at  once  the  most  convenient  and  in 
the  end  the  most  expeditious,  (a)    And  there  are  other  cases 
where  the  dilatory  pleas  are  founded  in  like  manner  on 
matters  capable  of  rectification,  where  it  may  be  desirable 

(a)  Compare  Watt  o.  Kempt,  22     iUustrates  the  inconTenience  of  this 
March    1865,  8  liacph.  780,  which     course  not  being  followed. 
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and  practicable  to  dispose  of  them  at  once.  For  such  cases 
the  provisions  of  the  Act  seem  adapted  ;  and  this  meaning 
is  in  accordance  with  modem  views  on  the  matter  of  pleading, 
which  are  all  in  favour  of  preparing  a  case  for  judgment  at 
once  on  all  the  points  involved,  and  quite  against  the  piece- 
meal decision  of  difficulties.  As  already  said,  it  is  of  course 
always  possible  for  the  Sheriff  to  give  a  decision  on  the  dila- 
tory defences,  but  where  it  is  not  possible  for  him  to  dispose 
at  once  of  them  in  such  a  manner  as  will  give  a  reasonable 
prospect  of  being  done  with  them,  the  proper  course  appears 
to  be  to  pronounce  an  order  reserving  them  for  consideration 
at  a  future  stage,  and  to  proceed  with  the  closing  of  the 
record.  (6) 

Tt  has  sometimes  been  maintained  that  dilatory  defences 
are  to  be  held  as  repelled  if  they  are  not  expressly  reserved 
in  the  interlocutor  closing  the  record.  This  may  have  been 
true  at  one  time  in  the  Court  of  Session,  but  even  there  the 
more  sensible  rule,  that  the  defences  are  to  be  held  as 
reserved  when  not  expressly  repelled,  has  been  acted  on 
since  the  Judicature  Act  ;(c)  and  there  is  no  ground  for  sup- 
posing that  any  different  rule  could  be  applied  in  the  Sheriff 
Courts. 

16.  Bevisal  of  Oondescendence  and  Defences. — The  dila- 
tory defences  (if  any)  having  been  disposed  of,  or  reserved, 
the  Sheriff  proceeds  to  the  next  business  of  the  meeting,  and 
there  are  now  two  courses  open,  either  to  adjust  and  close 

(6)  The  practioe  in  the  Court  of  and  decide  on  the  dilatory  defences 

Session  under  the  Judicature  Act  (6  before  closing  the  record,  and  he 

Qeo.  rV.  c.  120,  i  6)  does  not  rule  had  no  power  to  reserve  them  except 

this  matter,  because  the  proTision  in  the  case  of  their  requiring  proof, 
was  quite  different.    There  the  Lord        (e)  Johnstone  «.  Aznott,  28  Jan. 

Ordinary  was  directed  to  hear  parties  ISdO,  8  8.  888. 
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the  record  on  the  papers  as  they  stand,  or  to  order  the 
parties  to  revise  their  papers.  The  latter  course  is  followed 
if  it  appears  to  him  that  the  pleadings  are  insufficiently 
stated,  and  require  more  alteration  than  can  well  be  made 
on  them  in  "  adjusting ;''  and  in  this  case  the  adjustment 
and  closing  is  reserved  till  a  meeting  held  after  the  parties 
have  lodged  their  revised  papers. 

The  Sheriffs  power  to  order  revisal  of  the  condescendence 
and  defences  respectively  is  limited  to  one  revisal.  This 
revisal  is  made  upon  the  original  papers,  unless  the  Sheriff 
for  some  special  cause  sees  fit  to  direct  to  the  contrary. 

The  power  to  order  revisal  cannot  be  exercised  where  the 
pursuer  is  willing  to  close  on  the  condescendence  (d)  and 
defences.  The  pursuer  is  not  bound  to  give  this  consent  in 
an  unqualified  form,  but  may  add  to  it  a  general  depial  of 
the  defendei^s  averments  in  so  far  as  they  do  not  coincide 
with  his  own.(e) 

The  power  to  order  revisal  is  not  much  exercised,  as  the 
additions  required  at  this  stage  should  not  be  large,  and  in 
that  case  are  better  made  at  adjusting.  When  the  order  to 
revise  is  given,  the  pursuer  has  the  same  latitude  (and  no 
more)  in  adding  new  matter  to  his  condescendence  as  he 
had  when  framing  it  in  adding  to  his  summons ;  and  the 
defender  has  a  similar  latitude  in  adding  to  his  defences. 
The  pursuer  should  at  the  same  time  add,  or  (if  they  have 
been  already  added)  revise  his  answers  to  the  defender's 
statement. 

There  being  no  time  fixed  by  the  statute  for  revising, 
the  time  should  be  fixed  in  the  interlocutor.     The  time  that 

{d)  Misprinted  "  sominonB  "  in  tlie  decided  on  section  8  of  the  Court  of 

Act  16  and  17  Vict.  c.  80,  {  4.  Session  Act  1850,  which  is  in  similar 

{e)  CampbeU  v.  Campbell,  8  Jan.  terms. 
1868,  1  liacph.  217.     This  case  was 
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is  fixed  is  peremptory,  to  the  same  effect  as  in  the  case  of 
lodging  the  original  papers.  When  the  revised  defences  are 
lodged  the  clerk  transmits  the  process  to  the  Sheriff,  who 
thereupon  appoints  the  parties,  as  before,  to  meet  him  as  soon 
as  may  be,  and  at  latest  within  six  days  after  the  lodging  of 
the  revised  defences.  The  meeting,  after  revising,  may  be 
adjourned  in  the  same  way  as  the  original  meeting.  (See 
aupra^  Art  13.) 

16.  Adjusting  Record. — ^At  the  meeting  to  adjust  the 
record,  the  Sheriff  allows  the  pursuer  (if  this  has  not  already 
been  done)  to  add  to  his  condescendence  his  answers  to  the 
defender's  statement  of  fact.  In  place  of  these  answers  the 
pursuer  may  simply  minute  his  denial  of  the  defender's 
statements,  if  this  be  deemed  sufficient  by  the  Sheriff.  This 
minute  of  denial,  it  is  presumed,  may  be  made  conditional, 
in  the  manner  pointed  out  in  the  preceding  article.  The 
pursuer's  answers,  or  this  minute,  having  been  recorded,  the 
Sheriff  allows  each  party  to  adjust  his  own  part  of  the 
record.  In  doing  this  it  is  clear  that  neither  party  has  the 
power,  without  the  consent  of  the  Court  and  of  the  opposite 
party,  to  add  any  new  statement  to  the  record.  The  power 
is  simply  to  adjust  the  record  of  the  statements  that  have 
already  been  made,  and  it  should  not  extend  beyond 
the  correction  of  any  inaccuracies,  and  the  addition  of 
any  explanation  required,  either  by  the  answers  of  the 
opposite  party,  or  for  the  sake  of  clearness.  If  it  be 
discovered  at  the  meeting  that  new  statements  of  fact 
are  required,  the  proper  course  is  to  order  a  revisal.  As 
no  alteration  or  addition  to  a  paper  once  lodged  can  be  made 
without  the  leave  of  the  Court,(y)  parties  must  take  care  in 

iff)  Beid  V.  Menx,  17  Deo.  1861,  24  D.  221. 
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adjusting  that  their  alterations  before  being  made  in  a  per- 
manent form  have  first  been  seen  and  allowed. 

17.  Strikiiiff  ont  Irrelevant  Matter. — After  all  this  has 

been  done,  the  statute  places  on  the  Sheriff  the  duty  of 

striking  out  of  the  record  any  matter  that  he  may  deem  to 

be  either  irrelevant  or  unnecessary.  (A)   This  power  is  given, 

or  rather  the  duty  is  imposed,  in  very  absolute  terms,  but  it 

has  nevertheless  to  be  exercised  with  great  caution.    There 

is  no  duty  more  delicate  for  a  judge  than  that  of  dictating  to 

a  party  how  he  is  to  frame  his  pleading,  or  of  restricting  him 

as  to  what  he  may  set  forth.    The  power  is  therefore  not  to 

be  exercised  except  in  clear  cases  of  irregularity.    But  it  is 

sometimes  useful,  especially  where  a  party  introduces  per- 

sonaUties  against  his  opponent  or  others,  or  grossly  abuses 

the  forms  of  process. 

18.  Olosisff  Record. — The  last  proceeding  at  the  meeting 
is  to  "  close  the  record,"  a  proceeding  which  the  parties  al- 
ways approach  with  more  or  less  reluctance,  from  the  effect 
it  has  in  tying  them  down  to  the  statements  they  have  made, 
and  in  almost  preventing  amendments  even  in  the  most 
reasonable  circumstances  and  on  the  most  equitable  terms. 
The  record  is  closed  by  the  Sheriff  writing  on  the  interlocu- 
tor sheet  the  words  "  record  closed,"  and  signing  and  dating 
the  same.  The  consent  of  the  parties  to  this  proceeding  was 
formerly,  but  is  not  now,  required.  Indeed  it  is  competent 
for  the  Sheriff  to  close  the  record  though  one  of  the  parties 
should  be  absent,  if  he  be  absent  without  sufficient  cause. 
The  Act  of  Sederunt  of  1839,  by  a  provision  which  id  still  in 
force,  requires  the  Sheriff  as  soon  as  the  record  is  closed  to 

(A)  16  and  17  Vict  o.  80,  2  4. 
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initial  all  the  alterations  or  additions  which  may  have  been 
made  on  the  margins  of  the  papers  before  closing,  (t) 


Section  VIII. — Of  Producing  and  Rbcovkring  Dooumbnts 

FOUNDED  ON  IN  THE  BeCORD. 


1.  Introductory. 

2.  BegukUions  as  to  Producing  Docu- 

mmti. 

3.  What  Documents  must  he  Pro- 

duced, 


4.  Diligences  to  Recover  Docttments, 
6.  JVh(U  Documents  Beeoverable, 

6.  Recovering  Documents  before 

Pleadings  lodged, 

7.  Mode  of  Carrying  out  Diligences, 


1.  Introductory. — ^The  law  obliges  parties  to  produce 
documents  in  their  possession  on  which  they  found  in  their 
pleadings,  either  along  with  the  pleadings  themselves  or  at 
latest  before  the  record  is  closed.  But  the  law  is  not  in  a 
satisfactory  state.  In  point  of  form  it  is  contained  in  the 
Act  of  Sederunt  of  1839,  and  is  adapted  to  pleadings  not 
now  in  use.  In  point  of  substance  it  has  the  greater  defect 
of  not  clearly  distinguishing  between  two  classes  of  docu- 
ments which  are  distinct  enough  in  themselves — ^between 
those  documents,  on  the  one  hand,  which  are  themselves 
grounds  of  action  or  defence,  and  which  (on  their  signature 
being  admitted)  of  themselves  establish  the  existence  or  dis- 
charge of  the  claim  sued  on, — and  those  documents,  on  the 
other  hand,  which  are  only  to  be  used  as  part  of  a  general 
proof,  such  as  might  be  laid  before  a  jury.  In  the  one  case 
it  is  right  that  the  writs  sued  on,  or  pleaded  in  defence, 
should  be  produced  with  the  pleadings;  but] in  the  other 

(%)  A.  S.  1839,  i  45. 
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case  it  is  unfair  to  make  a  party  produce  part  of  his  proof 
until  he  is  prepared  to  lay  the  whole  before  the  Court. 

The  law  as  to  the  recovery  of  documents  founded  on  in 
the  pleadings  which  do  not  happen  to  be  in  the  possession 
of  the  party  is  in  a  better  state.  If  the  documents  are  of  the 
first  kind  to  which  we  have  referred  it  is  right  that  they 
should  be  produced  before  the  pleadings  are  closed,  and  the 
law  provides  for  this.  When  they  are  admitted  to  be  in  the 
possession  of  the  opposite  party  the  Sheriff  can  order  them 
to  be  produced  or  exhibited.  Should  the  opposite  party  deny 
haying  them,  or  should  they  be  in  the  hands  of  third  parties, 
the  mode  of  recovering  them  is  by  a  "  diligence,"  under 
which  the  alleged  '*  havers  "  are  examined  on  oath  as  to  the 
fact  of  possession,  and  are  made  to  produce  or  exhibit  the 
documents  unless  they  can  show  a  right  to  refuse.  If  the 
documents  are  of  the  second  kind  referred  to  there  is  also 
power  to  enforce  their  production  by  way  of  diligence  ;  but 
as  the  authority  of  the  Sheriff  is  required,  he  must  have  a 
discretion  as  to  the  granting  or  refusing  of  the  diligence,  and 
he  will  probably  refuse,  until  the  record  is  closed,  to  give 
any  diligence  to  recover  documents  to  be  used  in  evidence. 
Indeed,  he  will  in  general  refuse  to  give  any  assistance  to- 
wards the  recovery  of  documentary  evidence  until  the  rest 
of  the  evidence  is  being  taken,  unless  it  be  made  very  clear 
that  the  production  of  the  documents  before  the  parole 
proof  is  either  necessary  for  the  justice  of  the  case  or 
wiU  be  attended  with  great  convenience  in  the  special  cir- 
cumstances. 

It  is  necessary,  however  to  go  over  these  matters  in 
detail. 


2.  Beernlations  as  to  Producing  Documents.— By  the 
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Act  of  Sederunt  of  1839  (§  23),  the  pursuer  is  directed  to 
produce  at  the  calling,  along  with  his  summons,  the  deeds, 
accounts,  and  other  writings  on  which  he  founds,  so  far 
as  the  same  are  in  his  custody  or  within  his  power.  The 
day  appointed  for  the  hearing  on  the  summons  may  be 
taken  as  equivalent  to  the  calling. 

With  regard  to  the  defender,  section  33  in  like  manner 
provides  that  he  must  produce  along  with  his  defences  the 
deeds  or  writings  on  which  he  founds,  so  far  as  the  same 
are  in  his  custody  or  within  his  power.  The  time  fixed  in 
this  regulation  may  correspond  with  the  statement  by  the 
defender  of  his  grounds  of  action  when  the  record  is  closed 
on  a  minute. 

The  Act  of  Sederunt  (§  51)  next  provides  that  when 
parties  lodge  condescendence  or  answers  (corresponding 
with  the  present  condescendence  and  defences)  they  are 
to  produce  therewith  all  the  writings  in  their  custody  or  in 
their  power  (not  already  produced)  on  which  they  mean  to 
found.  This  section  goes  on  to  direct  that  when  books  of 
business  are  founded  on,  excerpts  (copies)  from  them  may 
be  produced  in  the  first  instance,  the  books  themselves 
being  produced  in  the  course  of  the  proof  if  required. 

Hitherto  there  is  no  penalty  on  non-production,  but 
the  Act  of  Sederunt  now  provides  (§  56)  that  after  the 
record  has  been  closed  no  new  productions  within  the 
power  of  the  party  shall  be  allowed  or  received. (i) 

3.  What  Documents  must  be  Produced. — ^The  duty  of 
a  party  to  produce  documents  which  are  in  his  custody 

{k)  It  is  a  common  practice  in     party  to  make  productions  within 
the  interlocutor  dosing  the  record     a  certain  limited  period, 
specially  to  reserve    right  to  each 
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or  within  his  power,  along  with  his  pleadings,  or  at  latest 
before  the  record  is  closed,  is  here  made  distinct;  and 
if  a  party  wishes  to  keep  himself  quite  safe  he  may 
make  the  cause  a  receptacle  for  every  scrap  of  paper  he 
can  get  at,  which  may  by  possibility  have  any  reference  to 
it ;  but  this  is  not  always  convenient  or  expedient. 

If  the  provisions  are  read  literally,  they  would  seem 
to  preclude  parties  from  producing,  after  the  specified 
period,  any  documents  whatever  which  had  previously 
been  in  their  custody  or  power.  The  provisions  say  all 
writings,  without  making  any  distinction  between  one 
class  and  another.  But  it  is  not  reasonable  to  read  them 
in  so  strict  a  way.  They  should  be  read  in  connection 
with  the  subject  with  which  they  are  dealing,  and  as  they 
deal  with  the  pleadings,  it  is  not  reasonable  to  extend 
their  penal  scope  beyond  wliat  is  requisite  to  make  the 
pleadings  complete  and  intelligible.  It  is  believed  that 
in  practice  they  are  so  read.  Under  a  system  which 
contemplates  only  two  kinds  of  judgment,  either  one  on 
the  relevancy,  or  one  on  a  concluded  proof,  it  is  useless  and 
confusing  to  ask  (before  proof  is  allowed)  for  production 
of  documents  which  can  have  no  possible  effect  on  the 
relevancy  of  the  action  or  of  the  defence,  and  which  are 
of  value  only  in  modum  prohationis  after  proof  has  been 
allowed.  Accordingly  the  Sheriff  Courts  in  general  follow 
in  this  matter  the  rules  laid  down  for  jury  trials.  There 
may  be,  however,  reason  to  doubt  whether  this  is  the 
strict  reading  of  the  regulations;  and  when  the  question 
arose  on  the  somewhat  similar  provisions  made  by  the 
Judicature  Act  for  the  Court  of  Session,  there  was  a 
difference  of  opinion  in  regard  to  it,  the  majority  being 
against  the  reasonable  and  in  favour  of  the  strict  interpre- 

K 
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tation.(Z)    Parliament  has  since  altered  the  Court  of  Session 
Begulations.(n) 

4.  Diligences  to  recover  Documents. — ^If  the  documents 
on  which  a  party  founds  are  not  in  his  custody  or  power  at 
the  time  of  lodging  his  original  pleadings,  the  Act  of 
Sederunt  (§§  23  and  33)  directs  him  to  state  where  they  are, 
and  empowers  him  then  to  ask  for  a  diligence  to  recover 
them.  After  he  has  lodged  his  final  pleadings,  if  they  are 
still  not  in  his  custody  or  power,  he  must  take  a  diligence 
to  recover  them  (§  61).  The  object  of  forcing  him  to  take  a 
diligence  at  this  stage  is,  that  the  opposite  party  may  see 
all  the  documents  on  which  he  founds  in  his  pleadings 
before  the  record  is  closed.  If  the  party  neglect  to  recover 
them  at  this  time,  when  he  is  directed  to  do  so,  the 
opposite  party  will  have  right  to  object  to  his  doing  so 
afterwards. 

6.  What  Docnments  Recoverable. — The  right  of  a  party 
to  ask  for  a  diligence  before  the  record  is  closed  is  limited 
to  one  for  the  recovery  of  those  documents  on  which  he 
founds  in  his  own  pleadings.  There  is  no  authority  given 
him  to  ask  for  a  diligence  to  enable  him  to  recover  docu- 
ments on  which  his  adversary  alone  founds ;  and  this  is  quite 
unnecessary,  because  if  the  opposite  party  do  not  produce 
or  recover  them  when  he  is  directed  to  do  so,  he  will  lose 
the  benefit  of  them.  And  before  the  record  is  closed  a 
party  will  not  be  allowed  a  diligence  to  recover  documents 
wanted  by  way  of  proof,  because  the  Sheriff  has  a  discretion 
to  refuse  the  diligence,  and  he  will  certainly  do  so  when 

(0  Borthwick  v.  The  Lord  Adyo-     BobinBon,  16  Nov.  1864, 8  liacph.  58. 
oate,  6 Dec.  1861, 24 D.  180;  Kelleyo.         (n)  81  and  82  Vict.  c.  100,  {  99. 
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another  opportunity  has  been  allowed  at  a  subsequent  stage 
for  recovering  such  documents,  (o) 

6.  Recovering  Docmnents  before  Pleadings  lodged.— 

The  Act  of  Sederunt  of  1839  contains  no  provisions  for 
granting   diligences  in   certain    circumstances  where  the^ 
Court  of  Session  has  a  discretion  to  do  so.    In  that  Court, 
where  a  party  desires  to  found  on  writings  which  are  not 
within  his  own  reach,  and  which  his  adversary  does   not 
produce  because  he  has  not  founded  on  them,  there  is 
a  discretionary  power  of  giving  a  diligence  to  recover  the 
writings  before  forcing  the  pleading  to  be  lodged.    The 
rules  which  the  Court  of  Session  follow  in  exercising  this 
discretion  are  not  very  clearly  laid  down ;  but  while  a  party 
is  not  allowed  to  use  this  diligence  for  the  purpose  of 
fishing  for  documents  to  see  if  they  will  afford  him  any 
ground  of  action  or  defence,  and  while  no  general  rule  is 
followed,  it  seems  that  he  may  get  the  diligence  where  his 
object  is  only  to  bring  forward  his  statements  in  a  specific 
form.(|))    These  rules  reduce  the  power  of  granting  dili- 
gences to  recover  documents  to  be  founded  on  before  the 
relative  pleadings  are  lodged  to  a  minimum.     In  fact,  they 
scarcely  allow  of  its  being  exercised  at  all  before  the  first 
pleadings  are  lodged,  and  therefore  limit  it  to  the  case  of 
the  diligence  being  required  before  revisal  or  before  closing. 
When  the  rule  is  so  reduced  it  comes  very  near  to  the 
powers  conferred  on  the  Sheriff  by  the  Act  of  Sederunt. 

7.  Mode  of  carrying  out  Diligences. — ^When  diligences 
are  granted,  they  are  carried  out  under  the  same  rules  as 

(p)  A.  8.   1839,  chap  ix. — ^Proof        (p)  Dickson  on  Eyidenoe  (2d  ed.), 
ftnd  Oixonmdactlon.  }  1838,  note  4. 
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commissions  to  take  other  evidence.  The  only  difference  is, 
that  the  party  craving  the  diligence  first  lodges  a  specifica- 
tion, stating  the  writings  he  wants,  and  that  the  commission 
is  then  granted  to  him  to  recover  them,  or  such  part  of 
them  as  the  Sheriff  may  think  fit.  The  havers  are  cited 
like  witnesses,  and  a  copy  of  so  much  of  the  specification  as 
'  concerns  each  is  served  on  him  at  the  time  of  citing. 
Their  examination  proceeds  in  the  same  way  as  the 
examination  of  a  witness,  except  that  it  is  limited  to  the 
questions  whether  they  have  the  documents  called  for,  or 
have  any  knowledge  of  what  has  become  of  them.  If 
the  havers  refuse  to  produce  the  documents,  the  objection  is 
dealt  with  in  the  same  way  as  the  objection  of  a  witness  ta 
answer. 


Section  IX. — Of  the  Proof. 


1.  Oj  Allowing  Proof, 

2.  Form    of    the    Order—"  Before 

Answer," — Front   de   jure — 
Habili  modo. 

3.  Precognition  of  Witnesses, 

4.  Citation  of  Witnesses. 

6.   Proceedings  at  Diet — What   if 
Party  absent, 

6.  Witnesses  to  be  examined   sepa- 

rately, 

7.  Oaih  or  Affirmation  to  be  taken, 

8.  Examination  in  initialibns. 


9.  Examination  in  Chief  and  in 
Cross, 

10.  What  Questions  competent, 

11.  Witness  objecting  to  Produce  or 

Depone, 

12.  Fixing  Witviesset^  Expenses, 

13.  Recalling   Witnesses, 

14.  Recording  the  Evidence, 

15.  Adjourning  the  Proof, 

16.  Declaring  Proof  Closed, 

17.  AUowing  Additional  Proof. 

18.  Proof  in  Replication, 


1.  Of  Allowing  Proof. — ^After  the  record  is  closed  the 
statute  of  1853  directs  the  Sheriff  to  hear  the  parties  upon 
the  merits  of  the  case  and  on  their  respective  pleas ;    or 
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where  he  deems  proof  to  be  necessary,  to  appoint  a  diet  for 
proof,  (g)  This  places  on  the  Sheriff  the  duty  of  looking  at 
the  record,  with  the  view  of  seeing  whether  there  are 
materials  for  disposing  of  the  case  without  proof  or  whether 
a  proof  is  necessary.  If  there  be  room  for  doubt,  he  will 
send  it  to  the  debate  roll ;  but  if  there  be  no  room  for  doubt 
that  a  proof  is  requisite,  it  is  unnecessary  to  send  the  case 
as  a  matter  of  routine  to  the  debate  roll.  On  closing  the 
record  it  is  convenient  to  ask  the  parties  what  they  think 
on  this  point ;  and  on  hearing  their  view  the  Sheriff  will 
generally  be  able  to  decide  at  once  whether  to  order  a  debate 
or  to  allow  a  proof.  If  he  appoint  a  debate  on  the  relevancy, 
the  proceeding  is  the  same  as  in  a  debate  after  a  concluded 
proof,  and  the  little  that  requires  to  be  said  on  the  subject 
will  be  said  aiterwards.  If,  either  with  or  without  a  debate, 
he  allow  a  proof,  the  form  of  order  requires  consideration. 

2.  Fonn  of  Order  for  Proof. — "  When  a  proof  is  allowed 
in  cases  in  which  no  averments  are  made  by  the  defender, 
the  proper  interlocutor  is  to  '  allow  the  pursuer  a  proof  of 
his  averments,  and  to  the  defender  a  conjunct  probation ;' 
but  when  the  defender  makes  averments,  and  both  parties 
are  allowed  a  proof,  a  form  of  interlocutor  not  unusual  in 
such  a  case,  viz.,  to  allow  both  parties  a  proof  and  to  either 
party  a  conjunct  probation,  is  erroneous  and  misleading.  In 
such  cases  the  proper  form  of  interlocutor  is,  '  allow  both 
parties  a  proof  of  their  respective  averments,  and  to  the 
pursuer  a  conjunct  probation,'  because  the  defender  is  bound 
to  lead  his  conjunct  probation  when  he  leads  his  proof  in 
chief.  After  the  pursuer  has  led  his  proof  in  chief  and  the 
defender  his    conjunct   probation  and  proof  in  chief,  the 

(g)  IG  and  17  Vict.  c.  80,  §  5. 
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pursuer  is  entitled  to  a  probation  conjunct  to  the  defender's 
proof  in  chief ;  but  after  that  the  defender  is  entitled  to  no 
farther  proof,  unless  he  can  show  that  proof  has  been  led  in 
the  pursuer's  conjunct  proof  of  such  a  nature  as  entitles  him 
to  a  proof  in  replication,  in  which  case  he  must  apply  to  the 
Court  for  leave  to  lead  such  proof  in  replication,  and  must 
show  cause  why  it  should  be  allowed."(r) 

If  part  of  the  case  only  is  relevant  to  go  to  proof,  that 
part  should  be  distinguished  by  the  interlocutor.  («)  It  is 
often  not  advisable  to  endeavour  to  do  this,  as  involving  a 
judgment  on  a  partially  disclosed  case.  In  such  cases,  as 
well  as  in  cases  where  the  whole  relevancy  is  doubtful,  it  is 
customary  to  allow  a  proof  "  before  answer,"  which  has  the 
effect  of  reserving  entire  every  question  of  law  and  relevancy 
raised  on  the  record.  This  form  of  interlocutor  does  not  how- 
ever reserve  questions  as  to  the  admissibility  of  evidence  ; 
and  if  in  any  case  it  should  be  found  desirable  to  take  the 
evidence  first  and  then  judge  of  its  admissibility  afterwards, 
the  order  for  proof  should  be  specially  framed  to  make  that 
clear.  (0 

When  proof  is  allowed  prout  dejure,  it  means  that  parole 
proof,  and  every  kind  of  evidence  that  might  be  laid  before 
a  jury,  is  to  be  admitted.  When  proof  habili  modo  is  allowed, 
it  is  understood  to  mean  that  the  whole,  or  some  part  of  the 


(r)  Per  Lord  Justice-Clerk  Liglis 
in  Mftgistrates  of  Edinburgh  v.  War- 
render,  11  Nov.  1862,  1  Macph.  13. 
For  the  mode  of  applying  for  proof 
in  replication  see  infra^  art.  18. 

(»)  In  practice  this  is  only  done 
when  the  part  not  aUowed  to  go  to 
proof  is  considerable.  If  the  great 
bulk  of  a  case  is  relevant,  an  inter- 
locutor allowing  a  proof  of  it  is  Dot 


understood  to  mean  that  eveiy  word 
is  relevant;  and  objections  to  the 
admissibility  of  particular  parts  of 
the  evidence  remain  open. 

(t)  Bobertson  «.  Muxphy,  7  Dec. 
1867,  6  Macph.  114;  Haldane  v. 
Speirs,  7  Mar.  1872,  10  Macph.  537 ; 
Macvean  v,  Maclean,  8  Mar.  1873, 
11  Macph.  506. 
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proof,  to  be  ascertained  in  the  course  of ^  leading  it,  is  to  be 
limited  to  the  writ  or  oath  of  the  party's  opponent,  (w)  These 
expressions  in  allowing  proof  are,  however,  somewhat  anti- 
quated, and  it  is  better  for  the  judge  to  embody  his  meaning 
in  the  English  language,  as  the  phrases  are  now  apt  to  be 
misunderstood. 

In  the  order  for  proof  it  is  unnecessary  to  insert  a  warrant 
to  cite  v^itnesses  and  havers ;  because  the  Act  of  1853  makes 
a  certified  copy  of  the  order  itself  a  sufficient  warrant  for  all 
such  citations,  (v) 

When  the  claim  made  in  the  action  is  in  amount  above 
£40,  the  time  for  commencing  the  proof  should  be  fifteen 
days  at  least  after  the  date  of  allowing  it.  This  provision 
is  made  in  order  to  give  time  to  either  party  to  remove  the 
case  to  the  Court  of  Session  for  jury  trial.  It  is  so  seldom 
made  use  of  that  in  practice  the  interval  (if  the  proof 
can  be  taken  earlier)  is  not  allowed  unless  it  be  asked,  (x) 

• 

3.  Precogmtion  of  Witnesses.— In  all'  cases  depending 
on  fact,  the  witnesses  should  be  precognosced  at  the  earliest 
stages.  There  are  few  who  have  not  seen  instances  of  the 
inconvenience  produced  by  delaying  the  ascertainment  of  the 
facts  till  after  the  pleadings  were  closed.  The  expense, 
however,  of  precognoscing  witnesses  not  being  allowed  in 
practice,  as  a  charge  against  an  opponent,  until  order  for 
proof  has  been  pronounced,  precognitions  generally  take 
place  at  this  stage.  (^) 

(ttj  Gray  v,  Soott,  9  Jan.  1868,  6  where  the  claim  is  ex  fade  over  £40. 

Uftcph.  197.  (y)  A.  8.  1  March  1861,  art.  16, 

(v)  16  and  17  Yict.  c  80,  §  11.  note  (b).    At  one  time  this  was  the 

{x)  A.  S.  1839,  §  126;  Bitchie  v.  only  stage  at  which  a  precognition 

Bitchie,  22  Oct.  1870,  9  Macph.  48,  could  well  take  place.     Prior  to  15 

shows  that  this  proyision  applies  only  Vict.  o.  27,  §  1,  it  was  a  fatal  objection 
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In  taking  precognitions  the  agent  must  take  care  that 
he  does  not  examine  the  witnesses  in  presence  of  each  other. 
If  he  does,  the  value  of  the  evidence  will  be  so  much  destroyed 
that  in  delicate  cases  it  will  be  held  to  turn  the  balance 
against  him.  Frecognoscing  witnesses  in  presence  of  each 
other  used  indeed  to  be  fatal.  Now,  however,  this  course 
would  not  be  followed.  The  evidence  would  be  recorded,  but 
probably  full  effect  would  not  be  allowed  to  it.  It  is  there- 
fore always  a  piece  of  gross  imprudence  and  mismanagement 
(as  Lord  Jeffrey  has  said)  to  precognosce  witnesses  in  this 
way ;  and  if  doing  so  has  in  any  way  tended  to  imperil  the 
case  of  the  opposite  party,  it  may  even  lead  to  the  evidence 
being  altogether  rejected.  (2)  The  witness  who  is  being 
precognosced  must  not  be  put  on  oath ;  (a)  and  it  appears 
questionable  whether  he  should  be  asked  even  to  sign  his 
statement.  (5)  In  criminal  cases  a  witness  who  has  been 
precognosced  on  oath  may  insist  on  having  his  deposition 
destroyed  before  giving  his  evidence,  so  that  he  may  not  be 
deterred  from  speaking  the  truth  by  the  fear  of  contradicting 
any  former  statement,  (c) 


4.  Oitation  of  Witaesses. — A  certified  copy  of  the  inter- 
locutor fixing  the  diet  of  proof,  or  of  the  portion  of  a  wider 
interlocutor  which  related  to  that  matter,  is  a  sufficient 
warrant  to  any  Sheriff-officer,  acting  within  his  own  county, 
to  cite  witnesses  and  havers  at  the  instance  of  either  party 
to  attend  the  proof.  If  witnesses  from  another  county 
require  to  be  cited,  the  certified  copy  must  be  endorsed  by 

to  examining  a  witness  that  he  had  1751, 1752. 

been   precognosced    after    he    was         (a)  5  and  6  WilL  IV.  c.  62,  §  18. 

cited.  (&)  Duncan  v.  Thomson,  16  July 

(e)  Beid  v.  Duff,  18  Feb.  1848,  6  1884,  12  S.  985. 
D.   656,  Dickson  on  Evidence,   §§         (e)  2  Hume's  C!ommentaries,  881. 
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the  Sheriff-Clerk  of  the  other  county,  and  thereupon  an 
officer  of  that  county  cites.  If  a  witness  or  haver  is  required 
to  produce  documents,  it  is  desirable  that  the  officer 
should  at  the  same  time  serve  upon  him  a  schedule  specify- 
ing what  documents  will  be  asked  from  him,  so  that  the 
witness  may  bring  them  with  him.  There  is  no  specified 
period  of  notice  which  a  witness  can  claim,  but  it  is  advisable 
to  cite  at  least  forty-eight  hours  before  the  time  for  taking 
the  proof;  because  if  that  amount  of  notice  is  given,  and  the 
witness  does  not  attend,  he  is  liable  to  have  a  fine  of  two 
pounds  eummarily  imposed  upon  him,  unless  "  reasonable 
excuse  be  offered  and  sustained  by  the  Sheriff."  Moreover, 
in  that  case  he  is  Uable,  on  failing  to  attend,  to  have  letters 
of  second  diligence  issued  against  him,  under  which  he  may 
be  apprehended.  The  statutory  provisions  on  this  point  do 
not  specially  take  into  account  that  forty-eight  hours  may 
possibly  be  too  short  notice  for  parties  resident  beyond  the 
coxmty ;  but  the  Sheriff  must  take  that  into  consideration 
when  considering  what  is  a  reasonable  excuse.  (c2) 

It  is  now  no  objection  to  a  witness  that  he  has  appeared 
without  citation. (e) 

6.  ProceedinifB  at  Diet  for  Proving. — The  proof  proceeds 
upon  the  day  appointed.  If  by  accident  it  be  taken  on  a 
prior  day,  the  presence  of  the  parties  implies  their  consent, 
and  prevents  either  of  them  from  afterwards  objecting.  (9) 
If  the  party  who  has  been  appointed  to  begin  the  proof  should 
fail  to  appear,  the  Sheriff  may  (unless  some  good  excuse  be 
stated)  decern  against  him  by  default,  or  allow  the  opposite 
party  (if  he  wishes  it)  to  go  on  with  his  evidence,  or  (if  the 

(d)  16  and  17  Vict.  0.  80,  §  11.  {g)  M'Eay  v.  Boss,  28  Sept.  1858, 

(e)  16  and  16  Vict,  c  27,  §  1.  1  Irv.  288. 
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party  present  consent)  adjourn  the  proof,  and  find  the  absent 
party  liable  in  expenses.  If  a  party  to  whom  a  conjunct 
probation  has  been  allowed  is  absent,  the  proper  course  is  for 
the  other  party  to  go  on  with  his  proof,  and  close  the  proof 
when  he  is  done,  or  to  decern  against  the  party  in  default. 
If  a  party  appear  but  tender  no  evidence,  the  opposite  party 
is  allowed  to  lead  his.  When  one  party  has  led  proof,  but 
the  other  (whether  present  or  absent)  has  not,  the  case  is 
afterwards  debated  and  disposed  of  on  the  footing  of  the 
party  who  has  led  no  proof  having  none  to  lead. 

6.  Witnesses  examined  separately. — The  witnesses  are 
inclosed  and  examined  one  by  one  in  such  order  as  the 
agents  select.  None  of  the  witnesses  are  to  be  present 
during  the  examination  of  the  others  without  leave  obtained 
beforehand  from  the  Sheriff.  It  was  at  one  time  a  fatal 
objection  to  a  witness  that  he  had  been  so  present,  but  the 
Court  has  now  discretion  to  admit  the  witness  if  it  appear 
that  his  presence  was  not  the  consequence  of  culpable  negli- 
gence or  criminal  intent;  that  he  has  not  been  unduly 
instructed  or  influenced  by  what  took  place  during  his 
presence;  and  that  no  injustice  will  be  done  by  his  exa- 
mination. (%)  It  is  no  objection  to  a  witness  that  he  has 
been  present  by  permission  of  the  Court,  or  with  the  consent 
of  the  opposite  party. 

7.  Oath  or  Aflrmation. — ^When  the  witness  is  adduced 
he  is  put  upon  oath.  The  ordinary  form  is  always  to  be 
used  unless  it  be  made  to  appear  that  that  form  would  not 
be  binding  on  the  conscience  of  the  witness.  If  the  witness 
considers  the  ordinary  form  to  be  binding  it  is  absurd  to 

(h)  3  and  4  Vict  c.  59,  §  3. 
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ask  him  if  he  considers  another  form  to  be  more  binding. 
Bpman  Catholics,  therefore,  are  now  sworn  in  the  usual  way.  (i) 
If  any  witness  refuses  or  is  unwilling  from  alleged  conscien- 
tious motives  to  be  sworn,  it  is  lawful  for  the  judge  to  allow 
him  to  take  a  solemn  affirmation  or  declaration.  (A;)  Children 
under  twelve  years  of  age  (when  admissible)  are  not  sworn. 
Children  above  fourteen,  in  general,  are  sworn ;  when  they 
are  between  twelve  and  fourteen  the  judge  uses  his  discretion 
as  to  whether  they  appear  to  imderstand  the  nature  of  an 
oath.  If  they  do  not,  but  appear  to  understand  the  nature 
of  the  obligation  to  be  truthful,  they  are  examined  after  a 
due  admonition.  If  the  child  is  so  young  as  not  to  under- 
stand the  nature  of  this  obligation,  it  should  not  be  examined 
at  all.(0 

The  words  of  the  usual  oath  oblige  the  vidtness  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth; 
but  either  of  the  two  last  parts  may  be  omitted.  The 
obligation  to  tell  the  truth  is  an  obligation  to  tell  the  whole 
truth  so  far  as  the  witness  is  bound  by  law  to  disclose  it. 
Accordingly  a  Roman  Catholic  priest  who  took  an  oath  to 
tell  the  truth  and  nothing  but  the  truth,  was  not  thereby 
held  as  excused  from  telling  the  whole  truth,  even  though 
the  matter  which  he  refused  to  tell  had  been  communicated 
to  him  confidentially  in  the  course  of  his  duty.(w)  On  the 
other  hand,  an  oath  to  tell  the  whole  truth  does  not  oblige  a 
witness  to  disclose  matters  the  knowledge  of  which  he  is 
legally  entitled  to  withhold. 

(0  M'GaYin,  11  May  1846,  Arkley,  Eyidence,  §  1970. 
67.      Jews,  it  may  be  added,  are         (k)   28  and  29  Vict.  c.  9   (App. 

sworn  with  the  head  ooyered,  and  Part  vii. 

holding  the  Old  Testament  between         (I)  Dickson  on  Eyidence,  g  1676. 
the  hands;  and  Mahommedans  are         (n)  M'Lauchlin  v. Douglas,  17  Jan. 

sworn  on  the  Koran.      Dickson  on  1868,  4  Irvine,  273. 
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8.  Examination  in  initialibns. — The  witness,  having  been 
sworn,  may  be  examined  "  in  initialibus''  if  the  party 
against  whom  he  is  adduced  desire  it.  In  this  examination 
the  witness  is  examined  as  to  his  relationship  to  the  party 
adducing  him ;  his  interest  in  the  cause ;  or  as  to  his  having 
acted  as  agent  in  it.  He  may  also  be  asked  whether  he  has 
been  instructed  what  to  say  ;  whether  he  has  received  any 
good  deed  or  promise  for  what  he  has  to  say ;  or  whether  he 
bears  malice  against  the  opposite  party.  When  this  exami- 
nation is  required,  it  is  conducted  by  the  judge  or  by  the 
party  against  whom  the  witness  is  called.  It  is  not  often 
U8ed.(o) 

9.  Examination  in  Ohief  and  in  Gross. — The  examina- 
tion in  chief  then  begins.  The  agent  who  begins  it  con- 
tinues  that  examination  throughout  without  interruption 
from  any  quarter  (unless  when  an  objection  is  taken  to  the 
legality  of  the  question)  until  he  exhaust  the  examination. 
After  this,  the  agent  on  the  opposite  side  may  cross-examine 
without  interruption  until  he  exhaust  his  cross-examination. 
At  the  same  time,  he  may  examine  the  witness,  not  only  in 
cross,  but  in  cari8a,{p)  Then  the  agent  who  examined  in 
chief  may  re-examine,  confining  his  re-examination  strictly 
to  such  new  matter  as  may  have  arisen  in  cross-examina- 
tion, unless  with  permission  of  the  Court.  (9)  The  agent 
who  cross-examined  has  no  right  to  a  second  cross,  but  the 
Court  may  either  allow  him  to  put  any  questions  proper  for 
clearing  up  matters  which  the  re-examination  may  have  left 
in  doubt,  or,  on  his  suggestion,  may  put  the  questions  from 
the  Bench.  In  the  case  where  the  agent  who  cross- 
Co)  Ersk.  4.  2.  23 ;  8  and  4  Vict         (g)  A.  S.  (regulating  Jury  Causes) 

c.  59,  J  2.  16  Feb.  1841,  }  28. 

(p)  8  and  4  Viot.  0.  59,  i  4. 


Oh.  n,  s.  el.]  thb  proof.  167 

examined  has  also  examined  the  witness  in  causa  on  new 
matter,  it  would  seem  right  to  allow  him  here  to  re-examine, 
so  as  to  clear  up  anything  that  the  opposite  party's  crossing 
may  have  left  doubtful.  When  the  agents  on  both  sides 
bave  ended,  the  Court  may  put  any  questions  that  suggest 
themselves.  This  is  also  sometimes  done  in  the  course  of 
the  examination  from  the  Bar.(r) 

10.  What  QnestionB  competent.— The  questions  to  b^ 
put  to  the  witnesses  must  in  themselves  be  relevant,  that  is, 
they  must  be  of  such  a  kind  that  it  may  reasonably  be 
anticipated  that  the  answers  to  them  will  throw  light  on  the 
matters  at  issue,  and  establish,  or  help  to  establish,  some 
point  in  favour  of  the  pursuer  or  the  defender,  as  the  case 
may  be.  And  they  must  farther  be  of  such  a  kind  as  the 
opposite  party  might  reasonably  anticipate  would  be  asked, 
either  from  the  general  nature  of  the  case  or  from  the 
special  matters  set  forth  on  the  record. 

It  is  a  general  rule  that  leading  questions,  that  is,  ques- 
tions which  suggest  the  desired  answer,  are  not  to  be  put. 
The  rule,  however,  is  to  be  applied  reasonably.  In  the 
introductory  part  of  the  examination,  where  the  agent  is 
going  over  matters  on  which  there  can  be  no  doubt  what  the 
witness  wiQ  say,  it  would  be  a  waste  of  time  to  prohibit 
leading  questions.  When,  however,  the  agent  comes,  in 
examining  his  own  witness,  to  the  material  part  of  the  evi- 
dence, leading  questions  are  prohibited.  In  cross-examining 
they  are  permitted.  The  rule  is  reversed  in  cases  where  the 
witness  shows  great  unwillingness  to  answer  the  party  who 
has  adduced  him,  and  great  willingness  to  assist  the  opposite 
party.    Leading  questions  may  always  be  allowed  at  the  end 

(r)  Diokflon  on  Evidenoe,  \  1977. 
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of  an  examination,  after  the  questions  have  been  put  in  a 
general  form,  and  answers  recorded ;  and  where  they  are  so 
allowed  the  deposition  should  be  taken  down  in  the  form  of 
question  and  answer. 

It  is  just  as  incompetent  to  mislead  a  witness  as  to  lead 
him ;  and  it  is  therefore  improper  to  put  questions  to  him 
which  imply  that  previous  questions  have  been  answered  by 
him  in  a  different  way  from  what  he  had  actually  done,  or 
which  insinuate  that  the  facts  are  otherwise  than  as  he 

« 

believes  them  to  be. 

It  was  laid  down  as  a  rule  at  one  time  that  a  party  could 
not  contradict  his  own  witness,  but  that  rule,  if  it  ever  was 
well-founded,  is  now  exploded.  It  is  now  competent  for 
either  party  to  ask  a  witness  if  he  ever  made  a  statement 
differing  from  his  evidence,  and  if  he  deny  it,  to  prove  in  the 
course  of  the  proceedings  that  he  had  done  so.  (s)  When- 
ever, indeed,  it  is  intended  to  destroy  the  credit  of  a  witness, 
by  afterwards  leading  evidence  of  a  kind  contradictory  to 
his  upon  matters  which,  if  they  happened,  he  must  be 
acquainted  with,  it  is  necessary  that  he  should  be  examined 
on  the  special  points  on  which  it  is  proposed  to  contradict 
him.  (t) 

Witnesses  must  be  examined  only  in  regard  to  facts, 
that  is,  in  regard  to  what  they  have  seen,  or  (in  certain 
cases)  heard  of  the  matters  involved  in  the  action.  They 
cannot  be  asked  such  questions  as  whether  they  know  that 
a  thing  happened,  because  their  knowledge  may  be  founded 
on  things  which  are  not  evidence.  And  in  general  they  must 
not  be  asked  as  to  opinions,  or  still  less  as  to  matters  of  law. 

(«)  16  Vict  o.  27,  8  8;  Gall  v.  Gall,  20  Dec.  1862,  1  Macph.  209. 

28  Nov.  1870, 9  Macph.  177.  This  rule  (t)  Ross  «.  Eraser,  18  May  1863,  1 

is  not  applicable  to  statements  made  Macph.  788 ;  Gall,  quoted  in  preced- 

in precognition;  Emslieo.  Alexander,  ing  note. 
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For  this  reason,  such  questions  as  whether  the  driver  of  a 
carriage  was  to  hlame  for  an  alleged  collision,  are  incompe- 
tent, because  they  involve  matters  of  law  or  opinion  as  well 
as  of  fact.(w)  The  only  cases  in  which  questions  ae  to 
opinion  can  be  put  are  when  men  of  skill  are  examined ;  and 
the  only  cases  where  questions  of  law  can  be  put  are  where 
foreign  lawyers  are  examined  as  to  the  law  of  their  own 
country.  In  some  cases  it  is  competent  to  ask  a  witness 
what  his  impression  was  at  the  time.  For  example,  if  a 
person  was  seen  in  circumstances  that  might  be  consistent 
with  either  of  two  states  of  a  fact,  the  witness  may  be  asked 
what  his  impression  wa^  at  the  time ;  but  it  is  only  an  im- 
pression as  to  a  matter  of  fact  that  can  be  asked  for.  An 
impression  involving  an  element  of  opinion  is  worse  evi- 
dence than  the  opinion  itself,  in  so  far  as  to  take  it  would 
be  to  take  the  first  crude  idea  which  had  come  into  the 
head  of  the  witness  in  circumstances  where  his  deliberate 
judgment  would  be  rejected.  A  witness  may  be  allowed,  at 
the  discretion  of  the  judge,  to  make  use  of  notes  made  by 
himself  at  or  about  the  time  the  events  occurred,  to  refresh 
his  memory  as  to  details,  and  such  notes  often  give  great 
additional  value  to  the  evidence.  Notes  made  recently,  and 
still  more  notes  made  with  the  assistance  of  the  parties  or 
their  agents,  are  inadmissible,  (t;) 

11.  Witness  objecting  to  Produce  or  Depone. — When  a 
witness  called  on  to  produce  documents  objects  to  do  so  on 
the  ground  of  confidentiality,  or  of  his  having  some  right  of 
hypothec  over  them,  or  right  of  property  in  them,  or  on  any 
other  ground,  he  must  state  his  objection  to  the  presiding 


(u)  (ham  V,   Gardiner,  1820,  2    («)  Dickson,  {  2005. 
Mnr.  197 ;  Dickson,  i  1991. 
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Sheriflf,  who^  must  dispose  of  it  in  the  first  place.  When  a 
Sheriff-Substitute  decides  against  the  objection  the  witness 
may  appeal  to  the  principal  Sheriff.  This  is  done  by  taking 
the  appeal  at  the  time  in  open  court,  the  Sheriff-Substitute 
making  a  minute  of  the  occurrence.  Upon  this  being  done, 
so  much  of  the  case  as  is  necessary  for  the-  disposal  of  the 
appeal  must  be  transmitted  to  the  principal  Sheriff!  The 
case,  on  all  points  not  connected  with  the  appeal,  goes  on 
as  if  the  appeal  had  not  been  taken,  (x)  Eefusals  to  give 
oral  evidence  on  similar  grounds  are  disposed  of  as  nearly 
as  may  be  in  the  same  way. 

12.  Fizing  Witnesses'  Expenses. — The  Sheriff  has  power 
to  order  to  the  witnesses  such  expenses  as  may  seem  just, 
which  must  be  paid  by  the  party  adducing  him  or  by  his 
procurator.  (^)  This  may,  if  the  witness  ask  it,  be  fixed  at 
the  time  of  his  examination,  and  a  decree  for  the  amount  is 
sometimes  pronounced  and  endorsed  on  the  citation. 

18.  BecaUing  Witnesses. — After  a  witness  has  been  dis- 
missed it  used  to  be  incompetent  to  recall  him,  excepting 
where  a  party  who  had  examined  him  in  cross  desired  in  the 
course  of  his  own  proof  to  examine  him  in  chief ;  but  it  is 
now  in  the  discretion  of  the  judge  to  permit  any  witness  who 
may  have  been  examined  in  the  course  of  the  proof  to  be 
recalled  on  the  motion  of  either  party.  («) 

14.  Becording  the  Evidence. — The  evidence  may  be  re- 
corded either  in  long-hand  writing,  or  in  short^hand.  When 
taken  in  long-hand,  the  notes  must  be  written  by  the  Sheriff, 
and  it  is  only  when  he  is  unavoidably  prevented  from  writ- 
ing that  he  is  at  liberty  to  dictate  to  a  clerk.     The  Statute 

(«)  16  and  17  Vict.  c.  80,  {  18.      («)  16  and  16  Vict  o.  27,  }  4. 
(y)  A.  S.  10  Jtdy  1839,  }  74. 
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of  1853,  which  regulates  this  matter,  directs  the  Sheriff  to 
take  a  note  of  the  evidence,  in  which  he  is  to  set  forth  the 
vritn esses  examined,  and  the  testimony  given  by  each,  (a) 
This  testimony  he  is  not  to  record  by  way  of  question  and 
answer,  but  in  the  form  of  a  narrative.    This  is  not  under- 
stood to  prevent  the  Sheriff  from  recording  any  particular 
question  and  answer  as  they  are  put,  if  he  thinks  it  desirable 
to  do  so.     In  his  note  the  Sheriff  is  also  to  mention  the 
documents  adduced,  and  any  evidence,  whether   oral  or 
"written,  tendered  and  rejected,  with  the  ground  of  such 
rejection,  and  a  note  of  any  objections  taken  to  the  admis- 
sion of  evidence,  whether  oral  or  written,  allowed  to  be  re- 
ceived.    The  note  of  the  evidence  of  each  witness  is  to  be 
read  over  to  him  by  the  Sheriff,  and  to  be  signed  by  the 
witness,  if  he  can  write,  on  the  last  page,  in  open  Court, 
before  he  is  dismissed.    It  has  been  recommended  that  the 
note  should  bear  who  are  present  to  represent  the  parties. 
When  the  note  is  completed  it  is  forthwith  lodged  in  the 
process,  after  being  authenticated  by  the  Sheriff  or  Sheriff- 
Glerk.(&)      The  Sheriff-Clerk  marks  and  inventories  the 
documents  admitted  in  evidence,  and  also  separately  any 
documents  tendered  and  rejected. 

Evidence,  however,  is  now  usually  taken  in  short-hand, 
which  is  a  great  improvement  as  regards  speed,  economy, 
and  the  better  taking  down  of  what  the  witnesses  say. 
Under  this  form  the  Sheriff  (on  the  motion  of  either  party) 
appoints  a  writer  skilled  in  short-hand,  to  whom  he  ad- 
ministers the  oath  de  fddi  administrattone.  He  then 
dictates  to  the  short-hand  writer  the  evidence  which  he  is 


(a)  16  and  17  Viet.  c.  80,  §  10.  tions,  for  the  guidance  of  the  audi- 

(p)  Cook  «.  Duncan,  2  Dec.  1857,     tor,  the  number  of  hours  the  proof 
20  D.   iSO.    The  note  often  men-     has  lasted. 
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to  record,  and  a  note  of  the  documents  adduced  and  any 
admissions  made  by  the  parties.  The  expense  of  the  short- 
hand writer  is  borne  by  the  parties  in  the  first  instance 
equally.  When  the  notes  of  evidence  have  been  extended 
by  the  writer,  and  certified  by  him  as  correct,  they  form  the 
record  of  the  oral  evidence  in  the  case.  If  their  correctness 
be  questioned,  it  is  competent  for  the  Sheriff  to  satisfy  him- 
self in  regard  thereto  by  the  examination  of  witnesses  or 
otherwise.    If  necessary,  he  may  amend  the  notes,  (c) 

16.  Acyonniing  Proof.— The  Sheriff  is  prohibited  from 
adjourning  the  proof  except  upon  special  cause  shown, 
which  is  to  be  set  forth  in  the  interlocutor  making  the 
adjournment.  The  consent  of  the  parties  is  not  necessarily 
sufficient  cause,  though  it  would  be  an  element  in  guiding 
the  Sheriff  to  a  conclusion.  Some  good  reason,  independent 
of  arrangement  between  the  parties,  should  be  shown  to  the 
Sheriff,  and  must  be  recorded,  before  the  adjournment  can 
be  made.  Such  reasons  may  vary  indefinitely,  but  as  illus- 
trations may  be  taken  the  cases  of  the  absence  of  a  material 
witness  after  due  citation,  and  of  either  of  the  parties  being 
taken  by  unavoidable  surprise  by  the  evidence  led.  If  the 
Sheriff  grant  the  adjournment,  he  may  grant  it  on  such 
conditions  as  to  expenses  as  he  thinks  right,  the  power  to 
grant  or  refuse  implying  the  power  to  grant  conditionally. 
The  statute  does  not  direct  the  Sheriff  to  record  a  refusal  of 
an  adjournment.  It  is  usually  done,  though  probably  it 
was  not  intended  that  he  should  do  so.  If  an  adjounmient 
be  granted,  it  is  contemplated  that  it  shall  be  for  only  the 

(e)  87  and  88  Viot.  o.  64,  §  4.     It     orer  of  the  notes  to  the  tritnees, 
will  be  obserred  that  this  Act  in-     and  with  his  signatoze  to  them, 
directly  dispenses  with  the  reading 
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shortest  period  possible,  the  Act  directing  that  the  proof 
shall  be  taken  as  nearly  as  may  be  continuously,  and  ^th 
as  little  interval  as  the  circumstances  or  the  justice  of  the 
case  will  admit.(c2) 

16.  Dedanxiff  Proof  dosed.— On  the  proof  being  con- 
cluded, the  Sheriff  pronounces  an  interlocutor  declaring  the 
proof  to  be  closed.(e)  The  old  form  of  "  circumducing " 
seems  inapplicable  to  the  present  mode  of  proceeding. 
Where  documents  have  been  referred  to  in  the  course  of  the 
proof,  but  the  witness  has  not  had  them  with  him  to  pro* 
dace,  there  seems  no  objection  to  introducing,  of  consent,  a 
reservation  empowering  the  production  of  the  specified 
documents  within  a  given  time.  The  interlocutor  closing 
the  proof  generally  appoints  parties  to  debate,  and  the  case 
is  then  put  to  the  debate  rolL 

17.  Additional  Proof. — ^After  a  proof  has  been  regularly 
concluded,  it  is  incompetent  for  the  Sheriff  ex  propria  moiu, 
or  on  the  mere  motion  of  the  parties,  to  allow  additional 
proof.  If  additional  proof  be  desired,  the  mode  of  applying 
for  it  is  provided  by  the  Act  of  Sederunt  of  1839.  Section 
83  provides  that  when  a  proof  is  reported  and  an  interlocu- 
tor pronounced  upon  it  (equivalent  under  the  present  forms 
to  the  proof  being  declared  closed)  no  farther  proof  shall  be 


(d)  16  and  17  Vict  o.  80,  §  4; 
MeDdejohn  v.  SteveiiBon,  22  Jmie 
1870,  8  HEaoph.  890.  The  highly  Be- 
cesBBzy  proTifiions  of  this  enaotment 
axe  (it  is  feared)  not  observed  in 
some  oooTte  as  they  oaght  to  be. 
Adjofunments  seem  to  be  granted 
sometimes  as  a  matter  of  coiarse, 
and  proofs  in  place  of  occupying 


one  or  (perhaps)  two  days,  occupy 
several,  and  extend  over  months. 

(e)  This  seems  necessaxy,  because 
until  this  is  done  there  is  no  oppor- 
tunity for  disposing  of  appeals  that 
may  have  been  taken  against  the 
admission  or  rejection  of  evidence. 
See  16  and  17  Vict,  c  80,  §  17. 
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allowed  except  upon  very  weighty  reasons  shown,  and  upon 
payment  to  the  other  party  of  such  a  sum  for  expenses  as 
the  Sheriff  shall  determine.  This  application  must  be  made 
by  a  petition^  which  is  particularly  to  set  forth  the  facts  to 
be  proved  and  the  witnesses  who  are  to  prove  them.(y) 

18.  Proof  in  Replication. — In  the  mode  in  which  proofs 
are  taken  under  the  Act  of  1853  it  is  seldom  that  the  pur- 
suer or  defender  can  have  any  ground  to  ask  for  a  proof  in 
replication.  But  it  is  still  competent  to  allow  it  when  a  suf- 
ficiently strong  case  for  doing  so  is  made  out.  (A)  The  party 
applying  for  it  must  show  that  matters  of  fact  have  been 
brought  out  which  he  could  not  have  anticipated.  Strictly 
speaking,  proof  in  replication  is  the  proof  which  the  defender 
is  occasionally  allowed  to  lead  in  reply  to  the  pursuer's  con- 
junct probation ;  but  the  name  is  also  applied  to  the  proof 
which  a  pursuer  who  has  not  <niginally  been  allowed  a  con- 
junct probation  may  ask  to  be  allowed  to  lead  in  reply  to  the 
defender's  proof.  In  any  case  it  is  improper  to  allow  proof 
in  replication  without  strong  grounds.  It  must  be  specially 
applied  for,  and  the  application  should  be  in  writing  and 
should  set  forth  the  facts  to  be  proved  and  the  witnesses  by 
whom  they  are  to  be  proved,  in  the  same  way  as  in  an 
application  for  additional  proof,  to  which  it  has  much 
resemblance,  (z) 

(g)  Drain  v.  Scott,  25  Nov.  1864,  sner  went  in  his  conjunct  probation, 

8  Macph.   114 ;    A.  8.   1839,  §  83 ;  for  the  first  time,  into  proof  of  his 

Brown  «.  Gordon,  27  Jan.  1870,  8  objections  to  it.     The  defender  was 

Macph.  433.  allowed  a  proof  in  replication. 

(K)  Gairdner  v.  Young,   10  Dec  (t)  Strang   ».    Stewart,    15    May 

1874,  2  B.  173.     Here  the  defender  1862,  24  D.  955. 
stated  a  counter  daim,  and  the  pur- 
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Section  X. — Of  the  Debate  and  Judgment. 


1.  Debate. 

2.  The  Judgment, 

3»  Findings  in  Fact  and  Law. 


4.  Decemitwre — MeriU, 

5.  Decemitftre — Expenses. 

6.  Correction  of  Error  in  Interloevtor. 


1.  Debate. — ^The   debate  follows  on  the  first  court-day 
after  the  proof  has  been  declared  closed.    If  necessary,  the 
debate  may  be  adjourned,  but  it  is  in  the  discretion  of  the 
Sheriff  whether  to  adjourn  it  or  not.   Formerly,  when  parties 
absented  themselves  from  a  debate,  or  were  present  without 
being  prepared  for  it,  the  practice  was  for  the  Sheriff  (when 
he  did  not  adjourn)  to  pronounce  decree  by  default.    It  is  a 
better  way  to  make  avizandum,  and  to  dispose  of  the  case  as 
it  stands  on  the  papers  in  the  process.(y)    The  pronouncing 
of  decree  by  default  often  does  not  advatice  the  case,  for  the 
decree  may  be  appealed  against,  and  may  be  so  recalled  as 
to  leave  the  case  where  it  was;  whereas,  if  the  Sheriff 
applies  hia  mind  to  the  case  and  pronounces  judgment  on 
the  merits,  material  progress  will  have  been  made,  and  a 
p«ffty  will  have  himself  only  to  blame  for  losing  his  oppor- 
tunity of  giving  the  Court  the  benefit  of  argument  on  his 
behalf. 

The  debate  may  always  be  dispensed  with  on  the  written 
consent  of  both  parties,  (i) 

The  proceedings  at  the  debate  are  so  simple  that  they 
require  no  explanation.  In  general  the  pursuer  opens ;  the 
defender  replies ;  and  then  the  pursuer  is  allowed  to  notice 
any  new  matter  which  the  defender  may  have  brought  for- 
ward.   He  ought  to  be  confined  to  this  ;  and  if  he  be,  the 

[j)  See  Keimedy  v.  Watson,   29     to  the  competency  of  this  course. 
June  1825,  4  8.  125  ;   Forrester  v,         (k)  16  and  17  Vict.  c.  80,  §  6. 
Gftlbraith,  17  Dec.  1829,  8  8.  2G6,  as 
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defender  is  not  entitled  to  a  second  speech.  If  the  burden 
of  proof  or  of  maMng  out  a  defence  lie  on  the  defender,  he 
may  be  called  on  to  open,  and  then  the  whole  order  is 
reversed. 

2.  The  Judgment. — The  debate  being  concluded,  the 
Sheriff  takes  the  case  to  consider  it — makes  avizandum  in  the 
old  phraseology — and  judgment  should  be  pronounced  with 
the  least  possible  delay.  (Q  If  it  is  later  than  ten  days  in 
coming,  the  cause  of  the  delay  has  to  be  noted  in  the  Book  of 
Court,  which  is  kept  for  recording  the  cases,  of  which  the 
custody  is  for  the  time  given  up  by  the  Sheriff-Clerk  to  the 
Sheriff,  (m) 

In  the  judgment  several  things  require  attention.  If 
proof  have  been  taken,  and  the  judgment  proceed  on  it  in 
whole  or  in  part,  it  must  set  forth  what  the  Court  finds 
proved  in  point  of  fact  and  what  it  holds  in  point  of  law. 
Then  the  order  or  decemiture  must,  in  definite  language, 
dispose  of  the  whole  conclusions  of  the  action,  without  going 
beyond  them.  The  judgment,  lastly,  must  settle  the  ques- 
tion of  expenses.  The  judgment  is  authenticated  by  being 
signed  (n)  on  each  page.  Marginal  notes  are  also  signed. 
If  words  are  deleted  their  number  is  mentioned  before  the 
last  signature.  There  must  be  no  interlineations  and  no 
erasures.  If  there  be  any  of  these,  and  the  judgment  thus 
wants  due  authentication  on  any  material  point,  it  will  be 
liable  to  be  set  aside,  (o) 

3.  FindingB  in  Fact  and  Law. — The  Sheriffs  duty  to 

(t)  16  and  17  Vict.  o.  80,  §  5.  eyen  in  dates  when  they  are  not 

(m)  1  and  2  Vict.  c.  119,  sch.  B.  material,  do  not  effect  the  validity, 

(n)  1686,  §  8 ;  Smith  v.  M'Aulay,  Dowie  v.  Barclay,  18  Mar.  1871,  9 

26  KoY.  1846,  9  D.  190.  liacph.  726. 
(o)  Erasures  in  immaterial  parts, 
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proBOnnce  findings  in  point  of  fact  and  in  point  of  law  is 

imposed  by  an  Act  of  Sederunt  of  15th  February  1851.  (p) 

The  rule  there  laid  down  had  been  assumed  by  some  to  haTe 

"been  replaced  by  the  provision  in  the  Act  of  1853  requiring 

the  Sheriff  in  certain  cases  to  set  forth  in  the  interlocutor, 

or  in  a  note  appended  to  it,  the  grounds  on  which  he  has 

proceeded.      But,  on  the  contrary,  it  is  held  to  be  in  force, 

and  cases  have  been  remitted,  at  great  inconvenience  to  the 

parties,  from  the  Court  of  Session  to  the  Sheriff  Courts,  to 

have  the  provisions  of  the  Act  of  Sederunt  complied  with, 

where  they  had  been  neglected.  (9)      So  important,  indeed, 

is  the  rule  considered,  that  an  objection  on  the  ground  of 

non-compliance  with  it  cannot  be  waived,  (r) 

The  provisions  are — that  the  Sheriff  shall,  in  any  judg- 
ment proceeding  upon  proof,  distinctly  specify  the  several 
facts  material  to  the  case  which  he  finds  to  be  established 
by  the  proof,  and  that  he  shall  express  how  far  his  judgment 
proceeds  on  the  matter  of  fact  so  found,  or  on  the  matter  of 
law,  and  shall  state  the  several  points  of  law  which  he  means 
to  decide. 

4.  Decemiture :  Merits.  —  The  decemiture  varies  of 
conrse  with  the  circumstances  of  each  case.  It  must,  in  the 
first  place,  be  clear  and  precise.  Though  clerical  errors  may 
be  corrected  within  a  certain  short  time,(«)  it  is  incompetent 
after  judgment  has  been  issued  to  make  material  amend- 
ments ;  (Q  and  if  it  be  confused  and  vague,  there  is  no  means 

tp)  See  App.,  Part  L  (•)  See  infrOj  Art  6. 

(g)  Glasgow  Gas  lAf^i  Company  ItJOufhJl  o.  Boma,  20  March  1862, 

V.  Glasgow  Working   Men's   Total  24  D.  849.    In  the  Gonrt  of  Session 

Abstinence  Society,  11  June  1866,  a  judgment  is  held  as  issaed  when 

4  Kacph.  1041.  pronounced  from  the  Bench,  though 

(r)  Melrose  v.  Spalding,  25   June  it  may  not  have  been  signed. 
1868,  6  Macph.  952. 
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of  curing  the  defects  except  by  a  superior  judge  setting  the 
judgment  aside.  A  second  judgment  interpreting  the  first 
would  be  incompetent. (tt) 

In  the  next  place,  the  decemiture  must  keep  within  the 
conclusions  of  the  action.  If  it  go  beyond  them — for 
instance,  by  giving  decree  for  a  larger  sum  than  that  con- 
cluded for — it  may  be  set  aside. .  In  circumstances  where  it 
is  competent  to  conclude  alternately  for  a  specified  sum  or 
for  such  other  sum  as  may  be  found  due,  the  decree,  properly 
speaking,  does  not  go  beyond  the  summons  when  it  gives 
more  than  the  specified  sum.(t;) 

The  decree  must,  lastly,  dispose  of  the  whole  of  the  con-, 
elusions.  There  are  three  modes  in  which  this  may  be 
done  : — (1)  by  decerning  in  terms  of  them  (condemncUor)  ; 
(2)  by  assoilzieing  the  defender  from  them  when  he  is  to  be 
discharged  altogether  (absolvitor)  ;  (3)  by  dismissing  them 
when  the  Court  mean  that  the  present  proceedings  have 
failed,  but  that  no  opinion  is  given  on  the  merits.  In  one 
or  other  of  these  three  ways  the  whole  conclusions  must  be 
exhausted.  The  technical  word  decern  requires  to  be  used 
in  some  part  of  the  decree,  in  order  that  the  judgment  may 
be  extracted,  (a:) 

6.  Decerniture:  Expenses.— At  the  time  when  the 
merits  of  the  cause  are  disposed  of  the  Sheriff  is  directed 
to  determine  the  matter  of  expenses  in  so  far  as  not  already 
settled.  (^)  If  the  Sheriff  by  mistake  neglect  to  do  so  the 
omission  may  be  supplied  before  extract,  (z) 

(u)  Edingtons  r.  ABtley,  6  Dec.  Qf)  A.  S.  1839,  {  62. 

1829,  8  S.  192.  (e)  Banken  v.  Kirkwood,  13  Nov. 

(v)  Spottiswoode  «.  Hopkirk,  17  1855,   18  D.  81.    See  also  sec.  zi. 

Nov.  1863,  16  D.  59.  J  3.  p.  174. 

(x)  Infraj  as  to  Extzacta 
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6.  Oorrection  of  Errors  in  Interlocutors. — The  statute 
of  1853  authorises  any  merely  clerical  error  in  a  judgment 
to  be  corrected  by  the  judge  who  pronounced  it  at  any  time 
before  the  proceedings  are  transmitted  to  the  Judge  or 
Court  of  Eeview,  not  being  later  than  seven  days  from  the 
date  of  such  judgment,  (a)  The  agent,  therefore,  should 
examine  the  interlocutor  at  once,  and  apply  for  the  rectifi- 
cation of  any  clerical  error  that  he  may  perceive.  If  such 
errors  be  not  discovered  till  after  the  prescribed  time,  and 
the  judgment  be  a  final  one,  it  is  not  clear  that  there  is  any 
remedy  in  the  Sheriff  Court.  In  the  Court  of  Session,  when 
such  a  thing  occurs,  a  power  is  exercised  of  bringing  back 
the  process,  even  after  it  has  gone  to  be  extracted,  and  of 
pronouncing  the  judgment  over  again,  but  it  is  doubtful 
whether  this  could  be  done  in  the  Sheriff  Court.  The 
Court  of  Session  did  it  even  in  a  case  where  the  error  (an 
erasure  in  an  unessential  part)  was  so  small  there  could  be 
no  doubt  that  the  judgment  they  recalled  (and  pronounced 
of  new)  was  a  valid  standing  judgment.  (&)  Had  the  Sheriff 
Court  possessed  any  such  power  the  provision  in  the  Act 
of  1853  would  have  been  unnecessary,  (c) 

(a)  16  and  17  Vict  o.  80,  2  20.  common  law  powers  of  correcting 

(P)  Gadell,  14  Jan.   1858,  15  D.  errors.    WliateTer  they  may  be  they 

282.  are  evidently  less  extensive  than  the 

(e)  See  White  v.  M'Ewen's  Trs. ,  18  statatoiy. 

May  1878, 11  Macph.  602,  as  to  the 
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Section  XI. — Of  Expenses. 


1.  Of  (he  Eight  to  Expenses. 

2.  Awardirig  Interim  Expenses. 

3.  Awarding  Final  Expenses. 

4.  Scale  of  Expenses. 

6.  Modifying  Expenses. 

6.  TaaxUion. 

7.  Accovnts  of  or  against,  several 

Pursuers  or  Defenders. 


8.  Objections  to  Taxation. 

9.  Decree  for  Expenses  in  Agents 

Name. 

10.  Agent^s  Right  to  continue  Action 

for  Expenses. 

11.  AgenVs  Liability  for  Expenses. 

12.  Ei^pense  ofTaouUion  and  Decree. 


1.  Of  the  Right  to  Expenses. — The  matter  of  expenses  is 
in  the  discretion  of  the  Court,  a  discretion  now  exercised 
according  to  well  fixed  principles.  Formerly,  expenses 
were  a  penalty  of  rash  litigation.  The  loser  was  not  liable 
in  them  if  he  had  litigated  in  good  faith,  and  had  done  no 
more  than  was  requisite  to  protect  what  he  reasonably 
believed  to  be  his  rights.  The  rule  now  is,  that  a  loser, 
with  whatever  good  faith  or  on  whatever  good  grounds  he 
may  have  acted,  is  liable  in  expenses,  because  by  his 
litigation  the  successful  party  has  been  put  to  expense  in 
vindicating  or  defending  his  right ;  and  this  rule  is  followed 
with  great  rigidness  unless  some  strong  special  reason  is 
made  out  for  departing  from  it(d)  It  is  questionable 
whether  this  principle  is  not  carried  out  too  strictly,  and 
whether  rules,  such  as  those  prevailing  in  the  English 
Courts,  which  would  deal  less  severely  with  the  defeated 
party,  might  not  be  more  equitable.  But  there  is  no  ques- 
tioning the  fact  that  the  matter  of  expenses  is  governed 
in  Scotland  almost   exclusively  by  the   decision  on  the 

{d)  Kirkpatriok  v.  Irrine,  18  Jan.  Aug.  1850;  7  Bell's  Appeal  Cases, 

1848, 10  D.  367.  Beyersed  on  merits,  186;  Torbet  v.  Borthwiok,  28  Feb. 

bat  not  criticised  on  the  point  in  1849, 11 D.  694. 
question  in  the  Honse  of  Lords,  2 
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xneiits.  So  much  is  this  the  case,  that  if  the  consideration 
of  the  merits  of  the  case  be  withdrawn  from  the  Court  by  a 
oompromise,  the  Court  will  refuse  to  pronounce  any  decision 
in  regard  to  the  expenses,  (e) 

There  are  some  apparent  exceptions  to  the  general  rule 
in  regard  to  expenses,  which  are  little  else  than  the  appli- 
cation of  the  rule  to  details.  If  a  pursuer,  though  suc- 
cessful, has  asked  originally  an  exorbitant  amount,  he  will 
not  be  allowed  full  expenses.  (/)  This,  however,  does  not 
apply  to  actions  of  damages  in  which  a  random  sum  is 
concluded  for.  There  the  pursuer  gets  expenses  even 
though  he  have  got  a  very  much  smaller  sum  than  he 
asked  foT.(g)  In  actions  of  damages  for  defamation  the 
pursuer  generally  gets  his  expenses,  even  though  he  may 
have  got  such  piurely  nominal  damages  as  a  farthing.  (A) 

•  In  certain  cases  a  successful  pursuer  may  be  subjected 
in  expenses.  This  happens  when  he  gets  less  than  was 
tendered  to  him  before  the  action  was  raised,  (t)  or  while  it 
was  proceeding.  (2;)  A  tender  cannot  be  taken  into  account 
unless  it  include  the  expenses  incurred  It  should  do  so 
expressly,  but  it  may  also  do  so  by  impUcation,  by  offering  a 
sum  large  enough  to  cover  both  them  and  the  sum  due.  (l) 
In  actions  of  damages  for  defamation,  a  tender  to  be  avail- 


(e)  Dobie  v.  MTaziane,  17  June 
1S56,  18  D.  1048. 

(/)  Smith  V.  West  of  Scotland 
Exchange  Investment  Co.,  4  Deo. 
1847, 10  D.  214. 

(g)  QaUoway  v,  liackemde,  4  Dec. 
1860,  8S  Juxist,  48.  The  porsaer 
asked  £500  and  got  £15  damages 
for  the  death  of  her  husband,  occa- 
sioned through  defender's  fault. 

(A)  Bae  v.  M'Lay,  20  Not.  1852, 
15  D.  80.    The  common  law  role 


has  been  altered  by  statute  in  the 
Gourt  of  Session.  See  81  and  82 
Vict.  c.  100,  §  40. 

(»)  Bamsay  v.  Souter,  19  March 
1864,  2  Macph.  891. 

(k)  Imrie  v,  M'Whannel,  21  Jan. 
1847,  9  D.  522.  In  this  case  the 
pursuer  gets  expenses  to  the  date 
of  the  tender,  and  the  defender  sub- 
sequently. 

(2)  Aitchison  v,  Steven,  24  Kov. 
1864,  3  Macph.  81. 
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able  must  be  accompanied  by  a  full  retractation. (w)  As 
regards  the  interest  of  defenders,  it  is  a  general  rule  that  a 
tender  is  of  no  avail  where  the  pursuer  gets  more  than  is 
tendered,  (o) 

The  right  to  expenses  may  be  subjected  to  modification 
where  a  party,  successful  on  the  whole,  has  not  been 
successful  in  making  out,  or  getting  free  from,  particular 
claims.  Here  the  strictly  accurate  (and  generally  incon- 
venient) course  is  to  find  each  party  entitled  to  his  expenses 
in  so  far  as  he  has  been  successful  ;(^)  but  by  modifying  the 
expenses  allowed  to  the  more  successful  party,  an  equally 
equitable  result  may  be  attained  with  suflGicient  exactness. 
And  the  expenses  may  also  be  modified  where  the  suc- 
cessful party  has  incurred  by  excessive  litigation  more 
expense  than  was  necessary  in  vindicating  or  defending  his 
right,  either  by  heaping  up  unnecessary  proceedings  06 
majorem  cautelam,  or  by  omitting  to  plead  the  legal  ground 
on  which  he  succeeded  until  expense  had  been  incurred  in 
discussing  other  grounds,  (g) 

2.  Awarding  Interim  Expenses. — Interim  awards  of 
expenses  are  made  when  it  is  thought  desirable  to  dispose 
of  the  expense  attending  any  particular  step  at  the  time 
when  it  has  been  occasioned.  Thus,  expense  occasioned  to 
the  defender  by  the  pursuer  having  found  it  necessary  to 
amend  his  summons, (r)  or  by  either  party  having  lodged 
pleadings  or  taken  steps  not  authorised  by  the  regulations 
as  to  the  forms  of  process,  (9)  may  be  at  once  decerned  for. 

(n)  Fanlks  v.  Park,  22  Dec.  1854,  Deo.  1850,  18  D.  845. 
17  D.  247.  {g)  Adam    v.    Watson,    19    June 

(0)  Per  Lord  J.-O.  Inglis,  Webster  1829,  7  S.  775. 
V,  Alexander,  12  July  1859,  21  D.  (r)  A.  S.  1839,  §  41. 

1214.  («)  Ibid,  i  66. 

(p)  See  Stoppel  v.  Madaren,  18 
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In  the  Supreme  Court  it  is  the  practice  to  award  the 
expense  of  discussing  dilatory  defences  at  once  against  the 
party  who  has  failed;  hut  the  Kegulations  of  the  Sheriff 
C3onrt  do  not  direct  the  Sheriff  to  dispose  of  the  matter  of 
expenses  except  in  the  case  of  his  sustaining  the  dilatory 
defences  or  any  of  them,  and  are  indeed  so  worded  as  to 
imply  that  in  the  case  of  his  repelling  the  dilatory  defences 
he  is  not  to  deal  with  the  expenses.  (^) 

When  interim  expenses  are  awarded  there  is  a  small 
point  of  form  which  requires  a  moment's  notice.  If  the 
interlocutor  expressly  "modify"  a  specified  sum  as  the 
expenses  in  question,  there  is  an  end  to  that  matter;  and 
though  the  party  who  has  got  these  expenses  be  ultimately 
successful  he  will  not  be  allowed  to  claim  more  than  he 
then  got,  even  on  showing  that  the  sum  modified  was 
really  insufficient  to  cover  the  expense  which  was  incurred. 
On  the  other  hand,  if  a  sum  be  awarded  without  the  use  of 
the  word  "modify,"  it  is  regarded  as  a  sum  awarded  to 
account,  and  on  the  party  who  gets  it  being  ultimately 
snccessful,  he  will  then  get  any  additional  expense  which 
the  sum  awarded  may  have  been  insufficient  to  cover,  (u) 

An  interim  award  of  expenses  is  generally  allowed  to  be 
extracted  at  once.  In  extreme  cases  the  Court  may  make 
it  a  condition  of  the  party  being  allowed  to  proceed  with  his 
action  that  he  shall  first  pay  them. 

No  repetition  of  interim  expenses  is  claimable  at  the  end 
of  the  action.  The  party  who  gets  them  keeps  them,  and 
cannot  be  required  to  repay  them  on  being  ultimately 
unsuccessful.    Still  less  can  he  then  be  subjected  in  any 

{t)  A.  S.  1839,  i  40.  Stranford    v,   Hurlet   and    Oampsie 

(v)  Cameron   v.    Mnir,    13   Feb.     Allmn  Ck).  15  Feb.  1861,  83  Jur.  221. 
1861,  33  Jur.  272,  and  23  D.  535; 
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part  of  the  other  party's  expenses  connected  with  the  pro- 
ceeding in  question.  ({;) 

3.  Awarding  Final  Expenses.— Final  expenses  are 
awarded  in  the  interlocutor  disposing  of  the  merits  of  the 
cause,  (x)  They  may  be  awarded  though  they  are  not 
concluded  for,(y)  and  they  should  always  be  awarded  ex- 
pressly, for  it  is  held  in  contested  causes  that  a  decree  in 
terms  of  the  conclusions  of  the  libel  does  not  include 
expenses,  even  when  the  libel  concludes  for  them.(z)  In 
decrees  in  absence  expenses  follow,  when  concluded  for,  as 
a  matter  of  course.  If  the  interlocutor  disposing  of  the 
merits  be  silent  as  to  expenses,  and  nothing  be  done  to 
supply  the  deficiency  before  the  case  is  brought  to  an  end 
by  extract,  it  will  be  held  that  the  Court  intended  to  make 
no  award  of  expenses ;  and  neither  party  will  be  allowed  to 
re-open  the  question  in  any  future  proceeding,  (a)  If  the 
party  who  has  been  awarded  expenses  extracts  the  principal 
decree  before  .having  the  expenses  taxed  and  decerned  for, 
he  is  held  to  pass  from  his  right,  for  by  extracting  the  de- 
cree he  has  taken  his  whole  case  out  of  Court.  (&) 

4.  Scale  of  Expenses. — If  the  amount  sued  for  be  such 


(v)  A.  S.  1889,  §  108,  and  also 
§107. 

(x)  AnUf  sect  x,  art.  5,  p.  168. 

(y)  AnUf  aeot.  i,  art.  6,  p.  100. 

(e)  Yoimg  V,  Sinclair,  21  May 
1796,  M.  10,053 ;  and  Western  Bank 
V,  Bnohanan,  28  Nov.  1865, 4  Maoph. 
97. 

(a)  Clark  o.  Loos,  20  Jan.  1855, 
17  B.  806.  It  seems  indeed  incom- 
petent in  the  Court  of  Session  to 
award  expenses  after  a  final  inter- 
locator  on  the  merits  which  is  silent 


as  to  them;  Wilson's  Trustees  v. 
Wilson's  Factor.  2  Feb.  1869, 7  Macph. 
457.  In  Drommond  v.  Biyden,  10 
Dec.  1869, 8  Macph.  277,  the  same  rale 
was  applied  in  the  Sheriff  Coort, 
bat  as  Banken  v,  Eirkwood  (qaoted 
supra,  p.  168,  note  (i) )  was  not  oyer 
ruled,  the  principle  that  an  acci- 
dental omission  might  be  sapplied 
probably  remains. 

(b)  Bothesay  «.  Macniel,  17  Deo. 
1789,  M.  12,188. 
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as  could  have  been  sued  for  in  the  Small  Debt  Court,  the 
pursuer  will  not  be  allowed  higher  expenses  than  those  pro- 
vided for  in  it,  unless  the  Sheriff  shall  be  of  opinion  that  the 
action  was  one  fit  to  be  brought  in  the  Ordinaiy  Court,  (c) 
If  the  action  is  of  the  kind  suited  to  the  Ordinaiy  Court,  the 
award  of  expenses  is  either  a  general  award  of  expenses  as 
they  may  be  taxed,  or  an  award  containing  a  direction  to 
tax  according  to  one  of  the  three  scales  which  are  in  use. 
The  first  scale  is  applicable  to  causes  where  the  amount  of 
principal  and  past  interest  concluded  for  does  not  exceed 
£25 ;  the  second,  where  this  amount  exceeds  that  sum  but 
does  not  exceed  £100;  and  the  third,  where  the  amount 
exceeds  £100.  The  first  form  of  award  requires  no  observa- 
tion, and  the  auditor  taxes  them  according  to  the  scale  he 
finds  to  be  applicable.  The  second  form  is  used  when  the 
Sheriff  thinks  that  the  scale  of  taxation  ought  to  be  regu- 
lated by  the  amount  decerned  for  rather  than  by  the  amount 
concluded  for.(<2)  If  a  direction  of  this  kind  be  omitted 
per  incuricvm^  it  would  seem  competent  to  supply  the  omis- 
sion before  taxation,  just  as  it  would  be  competent  to  supply 
a  decemiture  for  expenses  omitted  per  mcmriam.  There  is, 
moreover,  nothing  in  the  Act  of  Sederunt  to  make  it  im- 
perative that  such  a  direction  should  be  contained  in  the 
interlocutor  awarding  expenses. 

6.  Modifying  Expenses. — ^The  circumstances  in  which 
expenses  should  be  modified  having  already  been  explained 
in  treating  of  the  right  to  expenses  (art.  1),  and  the  special 
meaning  attached  to  the  word  in  the  case  of  interim  ex- 

(e)  A.  S.  1  March  1861,  §  2.  the  rale  were  that  the  soale  appli- 

(<0  A.  8.  1  liaroh  1861,  §  8.    It     cable  to  the  award  should   guide, 
would  be  a  much  wiser  proTision  if     unless  the  oontrazy  were  directed. 
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penses  having  been  noticed  (art.  2),  there  is  not  much 
further  to  be  said.  The  finding  that  expenses  are  to  be 
modified  must  be  contained  in  the  interlocutor  awarding 
them.  The  actual  modification  usually  takes  place  after 
the  taxation.  It  may,  however^  be  contained  in  the  original 
interlocutor,  either  in  the  form  of  saying  that  the  expenses 
shall  be  modified  to  a  certain  proportion  of  the  taxed  ex- 
penses, or  by  dispensing  with  the  taxation,  and  fixing  at 
once  a  sum  as  the  expenses  due.  This  latter  course  is 
seldom  followed,  except  of  consent  of  both  parties,  when 
the  amount  is  small  and  they  are  anxious  to  have  an  end 
of  it. 

6.  Taxation. — The  account  must  be  taxed  before  ex- 
tract, (e)  and  that  is  done  by  the  Auditor  of  Court  in 
presence  of  the  parties  or  their  agents.  The  party  entitled 
to  the  expenses  lodges  a  copy  of  his  account  in  process,  and 
serves  another  upon  the  opposite  party,  with  an  intimation 
of  the  diet  fixed  by  the  auditor  for  taxation.  It  does  not 
appear  what  amount  of  notice  is  requisite  for  this  meeting, 
but  it  must  be  reasonable.  The  rules  for  the  auditor's 
guidance  will  be  found  in  the  Acts  of  Sederunt  {g)  regulating 
this  matter,  and  the  more  important  only  can  be  noticed  here. 

The  auditor  disallows,  without  express  instruction,  the 
expense  of  all  parts  or  branches  of  the  litigation  in  which 
the  party  has  been  unsuccessful,  or  which  have  been  occa- 
sioned by  his  own  fault.  (A)  For  example,  if  the  pursuer 
have  had  to  restrict  the  conclusions  of  his  summons  before 
getting  decree,  the  expense  of  doing  that  will  not  be  held  to 
fall  within  the  general  expenses  to  which  he  may  have 

(tf)  A.  8.  1839,  §  105.  and  1  Hardh  1861. 

(g)  A.  8.  10  July  1889,  §§  105-9 ;         (h)  A.  8.  1889,  §  107. 
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been  found  entitled,  (t)  The  Court  may,  however,  depart 
from  the  rule  if  it  see  cause ;  and  parties  have  been  found 
entitled  to  the  expenses  of  questions  on  which  they  have 
been  unsuccessful,  in  cases  where  it  has  been  considered 
that  they  should  not  have  been  raised  by  the  opposite 
party,  (i) 

Ther^  are  certain  matters  connected  with  accounts  of 
expenses  which  are  reserved  for  the  Sheriffs  decision. 
Thus,  copies  of  documents  made  for  the  agent's  use  at  a 
debate  are  to  be  allowed  only  in  so  far  as  the  SherifE  thinks 
necessary  ;(2)  and  charges  for  papers  (according  to  length) 
or  for  attending  proofs  (according  to  time)  are  to  be  reduced 
where  the  Sheriff  thinks  that  the  length  or  time  occupied 
was  excessive.  When  objections  founded  on  these  rules  are 
first  made  before  the  auditor,  he  should  not  dispose  of  them 
himself,  but  should  specially  notice  them  in  his  report. 

Outlay  is  not  admitted  unless  it  be  duly  vouched  and 
sufficient  receipts  be  produced  to  the  auditor.  Certain 
kinds  of  outlay  are  specially  alluded  to  in  the  Acts  of 
Sederunt,  but  there  is  no  ground  for  supposing  that  it  was 
intended  that  those  kinds  should  be  all  that  should  be 
allowed.  On  the  contrary,  it  would  appear  that  there  is 
nothing  to  prevent  all  just  and  necessary  outlay  to  which  a 
successful  party  has  been  put  in  conducting  his  cause  from 
being  charged.  The  rule  saying  that  no  other  or  higher 
fees  than  those  contained  in  the  table  are  to  be  allowed. 


(0   FimiBter  v,    Mikie,  24   May  prescription.    In  regard  to  the  par- 

1S6Q,  22  D.  1100.  ticular  application  here  nuide,  see 

(k)   Cullen   v.    Smeal,    8   March  Lamond's  Trs.   v.  Merry,  19  June 

1855,  17  D.  636,  where  it  was  held  1868, 1  Macph.  940. 

that  a  defender  who  knew  that  the  (Q  Sometimes  the  Sheriffs  opinion 

pnrsner  had  written  evidence  of  the  is  asked  before  the  copies  are  made, 
debt  ought   not  to   have   pleaded 

M 
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does  not  apply  to  outlay;  and  very  properly  so,  becanee  it  is 
impossible  to  foresee  what  outlay  may  be  required.  To  give 
an  example  of  how  injuriously  it  would  operate  to  disallow 
outlay  not  specially  alluded  to,  the  case  of  witnesses  pre- 
paring themselves  to  give  evidence  may  be  taken.  Where 
work  has  been  done,  and  a  question  arises  as  to  its  suffi* 
ciency,  the  evidence  of  practical  witnesses  would  be  of  no 
use  unless  they  had  seen  it,  and  if  it  is  at  a  distance  they 
must  go  and  examine  it  before  coming  to  the  Court.  But 
expense  incurred  for  this  is  not  specially  mentioned,  and 
though  so  indispensable  that  a  party  who  neglected  it  would 
lose  his  action,  it  could  not  be  allowed  if  the  table  were 
read  as  enumerative  of  the  kinds  of  permissible  outlay,  (n) 

The  fees  payable  to  the  Sheriff-Clerk  as  the  fees  of 
court  form  part  of  the  recoverable  outlay.  Those  fees  are 
fixed  by  the  Sheriff  Court  Act  of  1838,(o)  for  all  Sheriff- 
Clerks  appointed  subsequent  to  its  date ;  and  for  all  other 
Sheriff-Clerks,  are  fixed  by  special  tables.  Fees  to  counsel 
are  not  allowed  unless  the  Sheriff  shall  have  either  autho- 
rised or  subsequently  approved  of  their  employment,  (jp) 
Though  both  parties  should  employ  counsel,  this  authority 
or  approval  is  necessary,  and  care  must  be  taken  to  procure 
it  before  the  case  is  appealed  from  the  Sheriff  Court, 
because,  if  it  have  not  been  asked  for,  the  omission  cannot 
be  supplied  in  the  Higher  Court,  and  the  charge  will  be 
disallowed,  (r)     No  other  or  higher  fees  are  allowed  than 


(n)  In  the  Court  of  Session  there  (p)  A.  S.  1  Maioh  1861,  §  28. 

are  special  provisions  for  the  allow-  (r)  Hunt  v.  Bathexf ord,  20  Jan. 

anoe  of  sach  expense.  A.  S.  10  July  1855,  17  D.  805 ;  Taylor  «.  Drnrn- 

1844 ;    Stobo   v.  Brown,    21    June  mond,  9  Deo.  1848,  11  D.  228.    Bat 

1865,  8  Maoph.  980.  see  Porvis  v,  Dowie,  18  Bfay  1869, 

{o)  1  and  2  Viot  o.  119,  §  28,  and  7  M.   764,  where  a  different   rule 

schedule.  appears  to  have  been  acted  on. 
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those  set  forth  in  the  table.  This  rule  is  strictly  enforced. 
As  already  pointed  out,  it  does  not  apply  to  outlay  as 
distinguished  from  professional  charges. 

The  last  rule  which  it  is  of  consequence  to  notice 
specially  is,  that  the  auditor  not  only  cuts  off  irregular  or 
over  stated  charges,  but  adds  omitted  charges,  and  increases 
understated  charges  to  their  proper  amount.  This  rule  is 
founded  on  equity.  By  applying  it,  the  audit  may  have  the 
effect  of  increasing  the  account  to  an  amoimt  larger  than 
that  at  which  it  was  rendered.  (9) 

7.  Accounts  against  several  Pursuers  or  Defenders. — 

Where  there  are  several  pursuers,  as  they  must  have  a  joint 
interest,  so  they  must  unite  in  employing  one  agent.  If 
they  do  not,  that  is  their  own  affair,  and  the  expense  of  em- 
ploying more  than  one  agent  is  not  allowed  against  the 
defender.  Where  there  are  several  defenders  having  the 
same  interest,  they  cannot  recover  the  expense  of  employing 
more  than  one  agent.  If  they  cannot  agree  upon  one,  that 
is  their  misfortune,  and  though  they  should  be  successful 
they  will  only  recover  from  the  pursuer  the  expense  of  a 
consultation  at  the  commencement  of  the  action,  and  of  a 
joint  defence  thereafter.  (Q  On  the  other  hand,  if  they  be 
unsuccessful,  the  pursuer  will  be  entitled  to  payment  from 
them  of  the  additional  expense  which  their  employment  of 
separate  agents  has  occasioned  to  him.  Where  several 
defenders  have  separate  or  conflicting  interests,  they  may 
employ  separate  agents,  and  each  will  recover  his  expenses 
from  the  pursuer.  If,  however,  they  do  employ  one  agent, 
that  agent  will  not  be  allowed,  on  gaining  the  case,  to  charge 

(9)  Beeve  v.  Dykes,  21  May  1829,     way  Go.  1;.  Arthur,  24  Feb.  1858,  20 
7  S.  632.  D.  677. 

(Q  Edinburgh  and  Glasgow  Bail- 
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more  than  once  for  what  was  for  the  common  good  of  the 
defenders,-together  with  the  additional  cost  occasioned  by 
the  defenders  being  more  than  one  in  number,  (w) 

Where  there  are  several  defenders,  each  pursued  for  a 
different  debt  (in  the  manner  still  competent  though  little 
practised),  full  charges  for  writings  are  allowed  only  for  the 
highest  of  the  sums  sued  for,  and  one-fourth  of  the  ordinary 
fees  is  allowed  on  each  of  the  other  sums.  The  whole 
amount  is  then  apportioned  among  the  different  defenders 
according  to  the  debts  for  which  they  are'  respectively 
sued.(v) 

8.  Objections  to  Taxation. — On  concluding  the  taxation, 
the  auditor  makes  a  report  (at  the  end  of  the  account)  stat- 
ing the  sum  at  which  he  has  taxed  the  account,  as  well  as 
any  special  matters  which  he  thinks  it  necessary  to  bring 
before  the  Court.  Within  forty-eight  hours  after  the  taxa- 
tion it  is  competent  for  either  party  to  lodge  objections  to  it. 
These  objections  must  be  stated  specifically.  The  Act  of 
Sederunt  of  1839  (§  109)  directs  the  Sheriff  to  dispose  of 
them,  either  with  or  without  answers.  Oral  argument  was 
not  in  use  at  the  time  of  the  Act  of  Sederunt ;  and  though 
there  is  a  subsequent  regulation  which  prevents  the  ordering 
of  answers,(a?)  there  is  no  regulation  directing  the  Sheriff  to 
order  argument  on  such  a  matter,  and  he  would  therefore 
not  do  so  unless  he  deemed  it  necessary. 

9.  Decree  for   Expenses ;— in  Agent's  Name. — If  no 

objections  are  lodged  to  the  auditor's  report,  decree  for 
expenses  passes  as  a  matter  of  course,  on  the  party  entitled 
to  them  enrolling  the  case  for  that  purpose.    It  is  competent 

(tt)  Greenhillf.  Gladstone,  7  June  (v)  A.  S.  1  March  1861,  §  10. 

1861,  28  D.  1006.  (a;)  16  and  17  Viot.  c.  80,  §  12. 
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for  the  Sherifi  (if  he  see  cause),  on  the  application  of  the 

agent  who    conducted  the  suit,  to  allow  the  decree  for 

expenses  to  go  ont  and  be  extracted  in  name  of  such  agent,  (y) 

The  effect  of  this  is  to  make  the  expenses  payable  to  the 

agent,  and  not  to  the  party.     It  is  frequently  done  with  the 

view  of  avoiding  claims  of  compensation  which  the  losing 

can  make   against  the  successful  party,  but  cannot  make 

against  his  agent.  (2)      An  agent  taking  decree  in  his  own 

name,  and  getting  payment,  has  to  remember  that  if  the 

decree  be  recalled  at  a  subsequent  stage  of  the  litigation  he 

will  be  i)ersonally  liable  in  repayment,  (a) 

10.  Aifenf  8  right  to  continne  Action  for  Expenses.— 

After  an  interlocutor  has  been  pronounced,  either  expressly 

or  virtually  deciding  the  question  of  expenses,  the  parties 

cannot  enter  into  a  compromise  in  such  a  way  as  to  deprive 

the  successful  agent  of  his  right  to  recover  expenses.  (6) 

If  they  make  any  such  compromise  the  agent  is  nevertheless 

entitled  to  sist  himself  as  a  party,  and  to  take  up  the  cause 

and  carry  it  on  to  the  effect  of  getting  decree  for  his  expenses. 

In  doing  this  he  takes  the  risk  of  the  interlocutor  finding 

expenses  (if  it  is  not  final)  being  reversed. (0)      In  general, 

however,  the  Court  will  not  allow  an  agent  to  go  on  for 

expenses  unless  the  interlocutor  finding  them  due  was  final 

at  the  time  of  the  compromise.      Where  no  interlocutor 

either  virtually  or  expressly  finding  expenses  due  has  been 

(y)  A.  8.  1839,  §  106.      This  pro-         (a)  Oormack  v.  Tod,  8  Jnne  1845, 

Tisum  is  not  ayailable  to  the  agent  of  7  D.  812. 

a  party  who  has  died,  unless  his  Tepie-        (h)  M'Lean  9.  Andhinyole,  29  June 

sentatiTea  have  been  sisted  before  1824, 8  S.  190,  and  cases  there  cited ; 

the  motion  is  made ;  Baillie,  25  Jan.  Macgregor  v.  Martin,  12  March  1867, 

1872,  10  Macph.  414.  5  Macph.  588. 

(s)  Miller  0.  Geils,  22  June  1848,         (fi)  Hamilton  v.   Dixon,  9   July 

10  D.  1884.  1824,  8  S.  242. 
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pronounced,  there  will  be  great  difficulty  in  allowing  the 
case  to  be  carried  on.  To  entitle  an  agent  to  do  so  he 
must  aver  collusion  between  his  client  and  the  opposite 
party,  if  not  also  that  his  own  client  is  unable  to  pay;  and 
even  then  the  Court  will  perhaps  not  permit  him.(c2) 

11.  Agent's  Liability  for  Expenses. — An  agent  may 
render  himself  personally  liable  in  expenses  either  by  con- 
ducting a  case  without  authority  or  by  occasioning  expense 
by  his  own  fault  or  negligence.  Agents  therefore  require  to 
be  careful  as  to  the  authority  under  which  they  conduct 
cases,  (c)  They  must  be  specially  careful  how  they  deal  with 
lunatics,  and  others  incapable  of  giving  legal  consent.  An 
agent  was  found  liable  in  expenses  when  he  had  opposed,  at 
the  request  of  a  person  alleged  to  be  imbecile,  measures  taken 
to  have  his  property  put  under  guardianship.  (^)  Gases  in 
which  an  agent  has  been  found  personally  liable  oh  the 
ground  of  carelessness  are  of  course  all  special  One  case 
may  be  mentioned,  that  of  an  agent  who  made  a  mistake  in 
intimating  the  hour  of  an  examination,  in  consequence  of 
which  certain  parties  were  not  present  and  a  decree  was 
pronounced  in  their  absence.  (A) 

12.  Expense  of  Taxation  and  Decree — As  a  general 
rule,  the  party  liable  for  the  account  pays  the  expense  of 
taxation.  If  the  amount  struck  off  be  excessive,  the  expense 
of  taxing  may  however  be  laid  on  the  »party  entitled  to  the 

(d)  Muzray  «•  Kyd,  14  Feb.  1852,  liable  in  expenses  to  the  defender'; 
14  D.  501 ;  Smith  o.  Smith,  21  Feb.  Bobertson  v.  Boss,  16  July  1878,  11 
1871,  9  Maoph.  588.  Maoph.  910. 

(e)  Philip  V.  Gordon,  5  Dec.  1848,  (g)  M'Gall  v.  Sharp,  81  Jan.  1862, 
11  D.  175.     An  agent  for  a  private     24  D.  898. 

pursuer,   who    (without   authority)         (K)  M*Kechnie  v,  Halliday,  28  Feb. 
used  the  Lord  Advocate's  name  as     1856,  18  D.  659. 
concurring,    was    held    personally 
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account.  There  is  no  rule  as  to  fixing  the  amount  which 
must  be  struck  oiF  before  this  is  done,  but  the  understood 
practice  in  the  Court  of  Session  is,  that  the  losing  party  pays 
the  expense  of  taxing  unless  a  fifth  or  thereby  of  the  amount 
of  the  account  is  struck  off.(i)  In  England  the  rule  is,  that 
the  creditor  pays  the  cost  of  taxing  if  more  than  a  sixth  of 
the  bill  be  taxed  off.  (ft) 

The  cost  of  obtaining  the  approval  of  the  auditoi^s  report 
and  the  decree  for  expenses  is  also  paid  by  the  losing  party. 
Where  he  desires  to  avoid  this,  he  must  tender  the  amount 
of  the  expenses  incurred  previously.  (Q  This  tender  must 
include  the  expense  of  extracting  the  principal  decree,  as 
the  successful  party  is  entitled  to  have  an  extract,  even 
though  his  expenses  be  paid.(n) 


(t)  See  Cameron  «.  Ohapman,  18 
KoT.  1858,  14  8.  24 ;  and  Hogg  v. 
Balfour,  11  Feb.  1885,  18  S.  451. 

(k)  Paterson's  Ck>mpendimn  of 
Etigtiah  and  Scotch  Law,  2d  ed.,  sec. 


1222. 

(0  Allan  9.  Allan's  Trusteea,  1 
Jtdy  1851,  18  D.  1270. 

(n)  Scott  9.  North  British  Bailway, 
28  Feb.  1860,  22  D.  922. 
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CHAPTER  IIL 

OEDINARY  ACTION— OCCASIONAL 

PROCEEDINGS. 


BBGTIONB. 


I.  Thb  Poor's  Roll. 
II.  Seguritiss   fob    thb    Sum 
Sued  fob,  ob  fob  thb  Ex- 
penses. 
IIL  SiSTiNG   OB   Calling  New 

Pabties. 
IV.  Amending  ob  Adding   to 
THE  Pleadings. 


V.  Abandoning,  Conjoining, 

OB  Sisting  Actions. 
VI.  Occasional     Pboceedings 
IN  THE  "Way  of  Pboof. 
VII.  Remedies  against  Delay. 
VIII.  Intebim  Decrees. 
IX.  Judicial  References. 
X.  The  Reference  to  Oath. 


Hitherto  we  have  supposed  the  steps  of  the  process  to 
follow  each  other  in  the  order  of  time,  and  in  their  usual  or 
normal  course.  There  are,  in  addition  to  those  steps,  a 
number  of  other  proceedings  which  may  be  taken  at  any 
time  that  the  necessity  for  them  arises.  These  we  propose 
now  to  consider,  grouping  them  as  satisfactorily  as  their 
varied  description  may  permit,  according  to  the  nature  of 
the  result  sought  to  be  obtained. 
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Section  I. — Of  the  Poor's  Boll. 


1.  AcU  Begtdating  iJu  Pow^a  RoU. 

2.  The  Poor's  AgenU. 

a  JFho  EntiUed  to  Serufit  of  Poor^s 
BdL 

4.  Mode  of  AdmtMsion  to  Poof's  BolL 

5.  CertificaU  of  Poverty. 


6.  Petition  for  AdmisBum, 

7.  Remit  to  Poor's  Agents,  and  In- 
quiry. 

8.  Report  by  Poor's  Agents. 

9.  Effect  of  Admission. 

10.  Striking  Party  off  Poof's  Roll 


1.  Acts  regnlatixig  the  Poor's  Boll. — ^An  ancient  Act  of 

Parliament  considerately  provides  for  the  appointment  of 

advisers  to  act  grattdtonsly  on  behalf  of  persons  who  are  too 

poor  to  be  able  to  conduct  cases  at  their  own  costs,  (a) 

This  Act  is  in  force ;  and  the  detailed  regalations  necessary 

for  carrying  it  into  effect  in  as  far  as  regards  the  Sheriff 

Gonrts  are  now  contained  in  the  Act  of  Sederunt  of  1839.  (b) 

In  the  Court  of  Session  the  matter  is  regulated  by  various 

Acts  of  Sederunt,(c)  and  as  most  of  the  cases  in  the  books 

have  been  decided  with  reference  to  them,  it  is  necessary  to 

keep  in  view  that  they  are  much  more  complicated  than 

the  Sheriff  Court  regulations.  ((2) 

2.  The  Poor^s  Agents.— The  Act  of  Sederunt  (§  134) 
directs  the  procurators  annually  to  appoint  one  or  more  of 
their  number  to  act  as  procurators  for  the  poor.  This 
appointment  has  to  be  approved  of  by  the  Sheriff;  but  it  is 
^ot  intended  that  he  should  make  such  an  arbitrary  exercise 


(a)  1424,  c.  45. 

(b)  A.  8.  10  Jnly  18S9,  §§  184- 
136. 

(e)  A.  8.  10  AngoBt  1784,  11  July 
1800,  16  June  1819,  and  21  Deo. 
1B42. 


(d)  A  oomprehenave  treatise  on 
the  poor's  roll  of  the  Court  of  Ses- 
sion will  be  found  in  chap.  18 
of  Duncan's  Parochial  Ecdesiastioal 
Law. 
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of  his  power  as  would  place  the  appointment  to  any  extent 
in  his  hands.  He  must  approve,  or  have  good  reason  for 
declining  to  approve,  (e)  A  poor's  agent  holds  his  unre- 
munerative  oflGlce  for  a  year,  and  after  its  lapse  continues  to 
act  to  the  final  issue  of  such  causes  as  may  have  been 
assigned  to  him  in  the  course  of  it.  It  is  matter  of  regu- 
lation  (§  135)  that  only  an  appointed  poor's  agent  shall  act  on 
behalf  of  a  litigant  who  sues  on  or  is  sued  in  fornui  pauperis. 
The  poor's  agents  are  not  expected  to  give  their  clients  more 
than  the  benefit  of  their  professional  services.  It  is  there- 
fore (§  136)  in  the  power  of  the  Sheriff,  on  cause  shown,  to 
relieve  a  poor^s  agent  from  the  ordinary  liability  of  a  pro- 
curator to  pay  the  expenses  of  witnesses  whom  he  has 
caused  to  be  cited. 

3.  Who  entitled  to  Benefit  of  Poor^s  BoU.— The  persons 
entitled  to  the  benefit  of  the  services  of  the  poor's  agent  are 
described  in  the  regulations  as  persons  who  are  "  not  pos- 
sessed of  funds  for  paying  the  expense"  of  suing  or  de- 
fending the  action.  This  description  is  a  pretty  wide  one, 
and  it  was  perhaps  difficult  to  make  it  more  specific.  The 
question  whether  an  individual  falls  within  it  depends 
partly  on  his  circumstances  and  partly  on  the  nature  of  the 
action  in  prospect.  It  is  an  error  to  suppose  that  the  poor's 
roll  is  intended  for  all  persons  in  the  lower  ranks  of  life. 
It  is  meant  only  for  those  who,  in  consequence  of  poverty, 
are  not  able  to  meet  the  expense  of  litigation.  It  is  not 
enough  that  it  be  inconvenient  for  a  person  to  meet  such 
expenses.    The  person  must  be  in  such  circumstances  that 

(«}  Colqnhoun  v,  Faterson,  8  March  proTing  that  the  person  appointed 
1850,  12  D.  851.  In  this  case  it  poor's  agent  resided  twenty  miles 
was  held  a  good  reason  for  disap-     from  the  Oourt 
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it  would  amount  to  something  like  a  denial  of  justice  if 
he  were  not  allowed  to  have  the  benefit  of  the  poor's 
rolL(y) 

4.  Mode  of  Admisrion  to  Poor^s  BolL — ^A  person  desirous 
of  obtaining  the  benefit  of  the  poor's  roll  gets  a  certificate, 
in  the  way  mentioned  in  the  following  article,  that  he  is 
not  possessed  of  funds  for  paying  the  expense  of  the  action. 
He  then  applies  by  a  petition,  which  the  Sheriff  remits  to 
the  procurators  for  the  poor,  who  hear  parties,  and  report 
whether  in  their  opinion  the  petitioner  has  a  ^^probdbUia 
causa  littgandi."  On  considering  this  report  the  Sheriff 
disposes  summarily  of  the  petition.  (A) 

6.  Certificate  of  Poverty. — The  certificate  of  poverty 

may  be  granted  either  by  the  minister  of  the  applicant's 

parish,  by  the  heritor  on  whose  lands  he  resides,  or  by 

two  elders.      The  minister  may  be  that  either  of  the  civil 

or  of  the  quoad  sacra  parish  ;(t)  and  the  minister  of  the 

latter  is  to  be  preferred,  as  being  more  likely  to  know  the 

circumstances.     The  certificate  cannot  be  granted  by  a 

dissenting  minister.  (2:)    It  is  to  be  inferred,  though  it  is 

not  said,  that  the  elders  are  to  be  of  the  parish  where  the 

applicant  resides.    It  is  enough  if  they  be  acting  elders, 

without  inquiring  too  minutely  whether  they  have  been 

ordain  ed.(Z) 

The  terms  of  the  certificate  of  poverty  should  be,  that  it 

(jff)  See  Walker  v.  Brown,  8  Feb.  1853, 16  D.  825. 
1860,  22  D.   679,  the  oases   there        (k)  Elphmstone,  11  Feb.  1836,  14 

dted,  and  the  Digest  of  Oases,  voce  B.  468. 
Poor's  BolL  (0  Maolntyre,  17  Feb.  1880,  8  8. 

(K)  A.  8.  1889,  §  185.  549 ;  A  B  v.  0  D,  26  Not.  1888,  12 

(0  Murrie  v,  Ma)onald,  24  Deo.  8.  127. 
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consists  with  the  personal  knowledge  of  those  who  grant  it 
that  the  person  prosecuted,  or  who  means  to  bring  the 
action,  is  not  possessed  of  funds  for  paying  the  expense 
thereof.  The  person  applied  to  is  not  at  liberty  to  refuse  a 
certificate  because  be  is  unable  to  give  one  in  the  required 
terms :  in  that  case  he  must  give  one  setting  forth  what  are 
the  circumstances  of  the  applicant  to  the  best  of  his  know- 
ledge and  belief,  (n)  The  person  applied  to  has  no  right  to 
take  into  consideration  the  merits  of  the  proposed  action  or 
defence,  or  to  consider  whether  the  applicant  ought  or 
ought  not  to  proceed  with  the  case.  If  he  altogether  refuse 
a  certificate,  he  may  be  cited  before  the  Sheriff  to  give 
evidence  as  to  the  applicant's  circumstances  ;(o)  and  in 
extreme  cases  he  may  even  be  subjected  in  the  expenses 
which  his  non-fulfilment  of  the  duties  imposed  by  the  Act 
of  Sederunt  have  occasioned,  (p) 

When  the  case  occurs  of  none  of  the  specified  persons 
being  in  a  position  to  issue  a  certificate,  equivalents  may 
be  admitted.  The  Court  of  Session  have  held  the  fact  of 
the  party  being  in  receipt  of  permanent  poor  relief  to  be 
sufficient  evidence  of  poverty,  (j)  In  other  cases  they  have 
remitted  to  the  Sheriff  (r)  to  inquire ;  and  in  a  recent 
case  they  remitted  to  a  Justice  of  Peace  resident  in  the 
parish.(«) 

6.  Petition  for  Admission. — ^The  petition  for  admission 
sets  forth  what  is  the  nature  of  the  action  to  be  sued  or 

(n)  See  oases  quoted  in  next  note,  (g)  Mnir,  9  Feb.  1849,  11  D.  617. 

and  Dickson,  15  Jan.  1862,  U  D.  (f)  Thomson,  21  Jan.  1829,  7  S. 

330.  801 ;  A  B.  20  Jan.  1831,  9  S.  308 ; 

(p)  Glass,   7  March  1844,  11  8.  A  B,  80  June  1839,  14  8.  1040. 

543;  8mith,  8  July  1834, 12  8.  890.  (s)  8tewart,  8  Deo.  1853,  16  D. 

(p)  Morris  v.  Greig,  10  July  1835,  164. 
13  8.  1092. 
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defended,  (0  and  craves  admission  to  the  poor's  rolL  Where 
tlie  applicant  is  a  pupil,  or  under  guardianship,  the  applica- 
tion must  be  made  with  consent  of  the  tutor  or  curator, 
if  tliere  be  any.  If  there  be  none,  the  Court  will  first  of 
all  appoint  a  tutor  {u)  or  curator  (v)  ad  litem,  as  the  case 
may  be,  and  wiU  then  deal  with  the  petition. 

If  the  certificate  accompanying  the  petition  be  in  the 

requisite  terms,  the  Sheriflf  will  at  once  remit  to  the  pro- 

crorators  for  the  poor.      If  the  certificate  be  special,  the 

Sheriff  will  have  to  determine  whether  the  circumstances 

are  such  as  to  entitle  the  applicant  to  admission ;    and  to 

enaUe  him  to  do  this,  he  may  (if  necessary)  order  farther 

inquiry.      If  the  petition  be  presented  without  a  certificate, 

the  reasons  for  its  absence  must  be  stated  ;   and  if  they  are 

sufficient,  the  Sheriff  will  take  some  such  means  as  those 

taken  in  the  Court  of  Session  for  ascertaining  the  applicant's 

crrcumstances. 


7.  Remit  to  Poor^s  AgentSi  and  Inquiry.— The  pro- 
curators for  the  poor  appoint  intimation  of  the  petition  to  be 
made  to  the  opposite  party,  (ac)  This  is  given  by  an  officer 
of  Court.  After  hearing  parties,  and  inquiring  into  the  case, 
they  report  their  opinion  whether  the  petitioner  has  a 
probabilis  causa  litigandi.  This  is  the  only  matter  which 
the  Act  of  Sederunt  directs  them  to  take  up ;  but  if  the 
respondent  impugn  the  certificate  of  poverty,  it  does  not 
appear  incompetent  for  them  at  the  same  time  to  inquire 
into  and  report  on  the  grounds  on  which  that  is  done.  A 
different  course  is  taken  in  the  Court  of  Session,  where  the 
objection  that  the  applicant  is  not  a  proper  person  to  have 

(0  Duncan,  28th  Jan.  1846,  8  D.  (v)  Bennie,  28  June  1851,  18  D. 

411.  1267. 

(tf)   DavidBon,  23   Deo.   1865,  4  {x)  A.  8.  §  135. 
Hacph.276. 
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the  benefit  of  the  roll  has  to  be  stated  before  the  remit  to 
report  on  the  prohabilia  causa  is  made ;  but  in  the  Court  of 
Session  the  respondent  has  notice  of  the  proceeding  at  earlier 
stages,  (y) 

8.  Report. — On  considering  the  report  of  the  procurators 
for  the  poor,  the  Sheriff  either  grants  or  refuses  the  benefit 
of  the  poor's  roll,  (a)  The  Sheriff  has  no  power  to  review  the 
decision  of  the  procurators  when  they  report  either 
affirmatively  or  negatively  on  the  probahUia  causa.{a)  If, 
however,  they  differ  in  opinion,  it  will  be  for  the .  Sheriff  to 
decide.  After  the  petitioner  is  admitted,  the  objection  that 
the  petitioner  is  not  sufficiently  poor  is  not  renewable  during 
the  course  of  the  litigation,  unless  there  be  some  change  of 
circumstances. 


9.  Effect  of  Admission. — ^A  person  admitted  to  the  poor's 
roll  is  not  liable  in  payment  of  any  of  the  dues  of  the  Court, 
or  fees  to  the  procurator  or  to  the  sheriff-officer  who  have 
acted  for  him,  except  actual  outlay,  imless  expenses  shall 
be  awarded  and  recovered  in  the  process.  (&)  A  change  of 
circumstances  may  however  render  him  liable  in  expenses 
to  his  agent  and  the  officer.  If  the  agent  recover  money  in 
the  course  of  the  process  he  may  deduct  his  expenses  from 
it.  This  he  does,  in  such  circumstances,  whether  the  pauper 
has  or  has  not  been  found  entitled  to  expenses  from  his 
opponent,  (c)      In  general,  when  a  pauper  succeeds,  the 

(y)  Allan  «.  Allan,  28  Feb.  1872,  Sheriff  Court  reqmring  the  word  jpo«?r 

10  liaoph.  610.  to  be  affixed  to  the  pauper's  name  in 

(e)  A.  S.  §  135.  the  titles  of  pleadings,  bnt  it  is  advis- 

(a)  A  B  «.  0  D,  19  Not.  1888,  12  able  to  do  so,  that  the  derk  may 
8.  68 ;  Irvine,  22  Deo.  1842,  6  D.  know  how  to  deal  with  the  matter  of 
372.  fees. 

(b)  A.  S.  1889,  §  135.  (e)  Taylor  v.  Barr,  11  March  1841, 
l^ere  is   no   regulation   in   the     3D.  892. 
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opposite  party  should  be  found  liable  in  expenses,  and  it  is 
expressly  directed  that  this  shall  be  done  by  the  Act  of 
1424.(d)  When  a  pauper  lost,  it  was  the  practice  at  one 
time  not  to  find  him  liable  in  expenses  to  the  opposite  party, 
but  this  practice  has  been  given  up,  and  a  pauper  is  now 
found  liable  in  expenses  to  an  opponent  in  the  same  way  as 
another  party  would  be,  and  the  opponent  is  allowed  to 
recover  them  as  he  best  can.  This  holds  good  with  respect 
to  expenses  found  due  by  interim  as  well  as  by  final  decrees. 
Thus  a  pauper  is  not  reponed  against  a  decree  in  absence  or 
by  default  on  more  favourable  terms  than  any  other  party,  (c) 

10.  Strikiiig  Party  off  Poor's  EoU.— The  Sheriff  may  at 
any  time,  when  he  sees  cause,  deprive  a  party  of  the  benefit 
of  the  poor's  roll.  This  power  he  may  exercise  when  an  end 
has  come  either  to  the  probahilis  causa  or  to  the  poverty. 
Thus  where  a  tender,  prma/ocie  sufficient,  was  made  in  an 
action  of  damages,  the  pauper  who  refused  was  struck 
off  the  roll.(gr)  In  like  manner  a  pauper  would  be  struck  off 
the  roU  on  an  accession  of  wealth  removing  him  from  the 
class  for  which  it  is  intended.  The  power  to  remove  is  given 
in  terms  wide  enough  to  meet  any  emergency,  and  would 
apply  to  such  a  case  as  that  of  a  pauper  who  abused  his 
privilege  by  carrying  on  a  litigation  in  an  unnecessarily 
vexatious  manner.  (A) 

(d)  1424,  0.  45.      When  expenses  special  Act  of  Sederunt.      In  the 

generally  are  awarded  to  a  panper,  the  absence  of  express  provisions  it  is 

exi>enfieB  of  putting  him  on  the  poor's  presmned  that  a  Sheriff  will  hold  the 

roU  should  not  be  indnded.      This  example  of  the  Supreme  Court  as 

rule  is  expressly  laid  down  for  the  condusiTe  in  exercising  the  disore- 

Snpreme  Court  (A.  S.  21  Dec  1842,  tion  allowed  to  him  in  dealing  with 

§15),   and  the  example   should  be  expenses, 

followed  in  the  Sheriff  Court.  '   (^)  A  B  v.  Fraser,  8  July  1836,  14 

{€)  Ord  V.  Ord,  12  Nov.  1861,  24  S.  1114. 

D.  25  (case  in  Court  of    Session),  (A)  A.  S.  1889,  §  185. 
where    the   matter  is  regulated  by 
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Section  II. — Of  obtaining  Security  for  the  Sum  sued  for, 

OR  FOR  Expenses. 


ARRXSTMENT  IK  SBCURITT.' 

1.  Warrant  of  Arrestment  on  de- 

pendence. 

2.  Time  for  Arrestment, 

8.  Against  whom  Arrestment  served, 
4.  What  Arrestable, 
6.  Return  of  Arrestment. 

6.  Taking  off  Arrestments. 

7.  Brea^  of  Arrestment. 

8.  Prescription  of  Arrestment. 

CONSIGNATION. 

9.  When  Consignation  may  he  or- 

dered, 

10.  Effect  of  Consignation. 

11.  Custody  and  Register  of  Consigned 

Money. 


CAUTION  FOR  EXPENSES. 

12.  Discretion  to  order  Caution. 

13.  Pursuer  divested  of  property  and 

of  Interest  in  suit, 

14.  Purswer  not  divested  of  IiUerest 

in  Suit. 
16.  Case  of  a  Defender. 

16.  Amount  of  Caution. 

17.  When  Caution  is  to  be  Renewed, 

MANDATORIES. 

18.  When  Mandatory  required. 

19.  EquivaUnts  not  admitted. 

20.  Want  of,  mu>st  be  pleaded. 

21.  How  Mandatory  sisted, 

22.  Sufficiency  of  Mandatory. 

23.  Liabilities  and  Rights. 

24.  Withdrawal  of  Mandatory. 


The  pursaer  only  is  concerned  with  getting  security  that 
the  defender  wil  Ibe  able  to  meet  the  debt  if  decree  is  given 
against  him.  There  are  two  ways  in  which  he  may  get  this 
security,  one,  of  pretty  extensive  applicability,  arrestment 
on  the  dependence ;  and  the  other,  of  more  limited  applica- 
bility, getting  the  consignation  of  the  sum  sued  for. 
These  two  proceedings  will  form  the  first  subjects  of  the 
present  section. 

Both  the  pursuer  and  the  defender  may  be  concerned  in 
getting  security  for  the  expenses.  It  will  be  requisite,  there- 
fore, to  consider  when  either  may  be  called*  on  to  find 
caution  for  expenses.  In  connection  with  this  subject  may 
be  taken  the  peculiar  power  which  exists,  of  making  a 
pursuer  or  defender  who  does  not  reside  in  Scotland  find 
security  for  expenses  by  means  of  sisting  a  mandatory.      It 
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is  true  that  this  proceeding  has  in  theory  other  objects,  but 
practically  it  has  no  other  legitimate  aim,  and  it  may, 
therefore,  be  also  fittingly  included  in  this  section. 

ARRESTMENT  IN  SEGXTRITY. 

1.  Warrant  of  Arrestment  on  the  Dependence. — Arrest- 
ment in  security  is  a  means  by  which  a  pursuer  can  prevent 
a  defender  from  putting  away  funds,  or  property  which  he 
has  in  the  hands  of  third  parties.  The  object  of  it  is  that 
the  pursuer  may  be  able  to  get  payment  of  his  debt  in  the 
event  of  his  succeeding  in  the  action.  As  he  takes  the  step 
for  his  own  security,  the  pursuer  takes  it  at  his  own  cost,(t) 
and  is  under  no  control  as  to  using  the  arrestments,  beyond 
being  liable  in  damages  if  he  use  them  wrongly  ;  but  on  the 
application  of  the  defender  the  arrestments  may  be  recalled 
by  the  Court,  or  be  loosed  on  caution  being  found,  or  be 
restricted  in  amount.  The  right  to  arrest  in  security  is 
mainly  regulated  by  the  Personal  Diligence  Act  (§§  19  to  22) 
and  the  Act  of  Sederunt  of  1839  (§§  18,  and  163  to  156). 

The  warrant  of  arrestment  may  be  contained  either  in 
the  summons  (k)  or  in  a  separate  \mt  The  latter,  called  a 
precept  of  arrestment,  may  be  issued  by  the  Clerk  at  any 
time  till  the  process  has  ceased  to  depend  before  the 
Sheriff,  (Q  on  there  being  produced  to  him  a  summons  (not 
already  containing  a  warrant  of  arrestment),  or  a  petition 
with  pecuniary  conclusions. (w)  The  precept  must  narrate 
the  ground  of  application  for  the  arrestment,  and  the  Clerk 
is  prohibited  from  issuing  blank  precepts  on  any  pretext 

(0  Symington  v.  Symington,  11        (Q  Compare  Latham  v.  Edinburgh 
June  1874,  1  B.  1006.  and  Glasgow  Bailway,  18  July  1856, 

(A;)  1  and  2  Vict.  o.  114,  f  19 ;  16     4  Macph.  1084. 
and  17  Vict.  o.  80,  §  1.  (n)  A.  S.  10  July  1889,  §  158. 

N 
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whatever.  When  contained  in  the  snmmons,  the  warrant  is 
simply  to  "  arrest  in  secnrity  the  defender's  goods,  monies, 
debts,  and  eflfects.**  When  contained  in  a  precept,  the  form 
is  somewhat  longer,  but  the  effect  is  the  same. 

2.  Time  for  Arrestment. — ^The  warrant  of  arrestment 
contained  in  a  summons  may  be  served  on  the  parties 
who  are  due  money  to,  or  hold  property  of,  the  defender, 
either  before  or  after  the  service  of  the  summons  itself 
on  the  defender.  If  it  be  served  before  the  summons,  the 
summons  must  be  served  within  twenty  days  thereafter,  and 
must  be  called  within  twenty  days  after  the  diet  of  compear- 
ance. When  the  expiry  of  this  period  falls  within  vacation, 
the  summons  must  be  called  on  the  first  court-day  there- 
after, (o)  After  the  summons  has  been  served,  the  warrant 
of  arrestment  remains  available  for  service  so  long  as  the 
action  depends. 

Arrestment  on  a  separate  precept  is  generally  used  when 
a  summons  containing  no  warrant  has  been  served ;  but  it 
may  also  be  used  before  the  service  of  a  summons,  and  in 
that  case  the  summons  must  be  served  and  called  within  the 
same  time  as  when  the  warrant  is  contained  in  the  summons 
itself. 

3.  Against  whom  Served. — ^The  warrant  of  arrestment  is 
served  on  any  of  the  defender's  debtors,  or  on  any  one  (not 
being  the  defender's  servant,  or  other  person  holding  solely  as 
the  defender's  representative)  who  has  property  of  the  defender 
in  his  possession,  (p)    If  the  debtor  be  out  of  the  county,  the 

(p)  A.  S.  1S89,  §  154.    If  fhe  fint     one  of  the  vacation  oonrt^ys,  the 
oourt-day  after  the   ezpixy  of  the     snmmonB  mnat  be  called  on  it. 
twenty  days  from  compearance  be        (p)  A  creditor  whose  debtor  had 
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Sheriff-Clerk  of  the  county  where  he  resides  is  required  to 
make  and  date  an  indorsement  on  the  warrant.  (9)  It  is 
served  in  the  same  manner  as  a  summons,  in  presence  of  one 
witness,  (r) 

In  general,  the  operation  of  the  law  of  compensation 
makes  it  unnecessary  to  use  arrestment  of  debts  due  by  the 
pursuer  himself  to  the  defender.  There  is  one  case  however 
in  which  a  pursuer  must,  to  protect  himself,  arrest  goods  in 
his  own  hand,  viz.,  under  the  Mercantile  Amendment  Act, (9) 
when  he  has  sold  goods  to  the  debtor  and  the  price  has  not 
been  paid,  and  he  desires  to  be  able  to  retain  them  as  against 
subsequent  purchasers  from  the  original  purchaser. 

4.  What  Arrestable. — ^A  pursuer  in  the  ordinary  court 
may  arrest  in  security  anything  which  he  might  arrest  in 
payment ;  and  when  that  subject  is  reached  a  short  notice 
will  be  given  of  what  are  arrestable  debts. 

6.  Betum  of  Arrestment. — The  officer  executing  the 
warrant  of  arrestment  must  forthwith  make  a  return  of  the 
execution  to  the  clerk.  (^)  The  object  of  this  is,  that  the 
defender  may  be  in  a  position  to  apply  at  once  to  have 
rectified  anything  which  he  may  have  to  complain  of  in 
regard  to  its  use. 

6.  Taking  off  Arrestments. — The  defender  may  present 

fonds  in  the  U.  Bank's  branch  at  L.,  Maclachlan,  27  May  1870,  8.  Macph. 

arrested  in  the  hands  of  '*A.  B.,  816.  See  further  as  to  this,  t7i/ra,Ch. 

agent  for  the  U.  Bank  at  L."    The  V.  Art.  88. 

arrestment  was  held  invalid ;  Qraham  (q)  A.  S.  1889,  {  155. 

V.  Macfaxlane,  11  Mar.  1869, 7  Macph.  (r)  9  and  10  Vict.  c.  67. 

640.  Itwould  be  different  however  if  (s)  19  and  20  Vict.   0.  60.    The 

the  agency  were  of  such  a  character  Act  authorises  either  arrestment  or 

ihatthearrestor'sdebtorcouldsuehim  poinding. 

directly  for  the  money;   Bitchie  v.  (Q  A.  S.  1889,  §  18. 
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a  petition  to  have  the  arrestment  loosed,  or  recalled,  or 
restricted. 

The  application  must  be  made  to  the  Sheriff  from  whose 
court  the  warrant  of  arrestment  has  issued,  (w) 

Arrestments  may  be  loosed  either  on  general  or  on 
special  caution.  A  general  loosing  takes  place  when 
caution  is  found  to  make  the  whole  debt  sued  for  (including 
principal,  interest,  and  expenses)  forthcoming  on  decree 
being  pronounced  for  it  against  the  defender.  This  is  the 
kind  which  is  commonly  used,  as  it  has  the  effect  of  relieving 
all  the  arrestments,  however  numerous  they  may  be.  A 
special  loosing  is,  when  the  defender  merely  finds  caution 
to  make  forthcoming  at  the  proper  time  the  amount  of  the 
particular  debt  or  the  value  of  the  particular  article  that  has 
been  arrested. 

Arrestments  may  be  recalled  where  they  have  been  used 
nimiously  or  oppressively,  or  without  a  suflScient  warrant. 
As  the  power  of  arrestment  in  security  is  a  very  large  power 
to  give  to  a  person  alleging  himself  to  be  a  creditor,  and  as 
the  remedy  given  by  loosing  on  caution  may  often  be 
inconvenient,  and  even  impracticable,  courts  exercise  a 
liberal  discretion  in  recalling  arrestments,  so  as  to  prevent 
the  power  of  using  them  from  being  abused. 

Arrestments  are  restricted  where  the  conclusions  of  the 
summons  are  for  random  sums,  and  where  the  pursuer  has 
arrested  more  than  it  is  at  all  likely  that  he  can  succeed  in 
obtaining. 

7.  Breach  of  Arrestment.  —  A  breach  of  arrestment 
occurs  when  the  arrestee,  notwithstanding  it,  makes  pay- 
ment to  the  defender  of  the  arrested  debt,  or  removes 

(tt)  1  and  2  Vict.  o.  114,  §  21. 
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arrested  articles.  It  is  not  necessarily  a  contempt  of  court,  (v) 
The  penalty  on  an  arrestee  for  breaking  an  arrestment  is 
being  liable  in  second  payment  of  the  arrested  debt,  and  in 
payment  of  the  damages  he  may  have  occasioned.  This 
liability  is  made  good  in  a  separate  action,  (a?)  If  the 
arrestee  have  made  payment  in  ignorance  of  the  arrestment, 
he  is  not  liable  either  in  second  payment  or  in  damages. 
For  example,  if  the  arrestment  have  been  served  at  the 
dwelling-house  while  the  arrestee  was  from  home,  and  he 
pay  in  ignorance,  he  will  not  be  liable,  (y) 

8.  Prescription  of  Arrestments. — Arrestments  in  de- 
pendence prescribe  within  three  years  of  the  date  of  obtain- 
ing decree  in  the  depending  action;  or,  if  the  debt  be  a 
future  one,  within  three  years  of  its  becoming  due.  (2) 
The  pursuer  therefore  must,  before  this  time  expires,  take 
the  necessary  steps  for  appropriating  the  arrested  debts  or 
goods  in  payment  of  his  debt.  These  means  will  be  con- 
sidered when  considering  the  execution  which  is  competent 
on  decrees. 

ORDERINa  CONSIGNATION. 

9.  When  Oonsignation  may  be  ordered. — In  ordinary 
actions  there  is  seldom  much  occasion,  to  consider  the 
competency  of  ordering  consignation.  There  are  two  situa- 
tions, however,  where  a  pursuer  is  entitled  to  this  security. 
If  the  pursuer  sue  for  a  debt  which  is  admitted,  or  clearly 
shown  to  be  due  (such  as  rent),  and  the  defender  claim 

(v)  Inglifl  v.  Smith,  26  Jan.  1867,  1841,  2  Bob.  Ap.  Oa.  490. 
3  HacpK  320.  (e)  1669,  0.  9 ;  1  and  2  Vict  0. 

(X)  Erskine,  8.  6.  14.  114,  §  22. 
O)   Laidlaw   v.   Smith,   26    Oct. 
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right  to  make  deductions  which  are  disputed  and  require  to 
be  established  (such  as  damages  for  not  having  had  the  full 
use  of  what  was  let),  the  Court  may  in  its  discretion  order 
such  part  of  the  admitted  sum  to  be  consigned  as  it  may 
think  fit.  (a)  Again,  if  the  defender  admit  being  due  the 
debt,  but  challenge  the  right  of  the  pursuer  to  sue  for  it, 
consignment  may  be  ordered  till  that  question  is  settled.  (&) 
The  ordering  of  consignation  is  in  all  cases,  to  a  certain 
extent,  matter  of  discretion;  but  it  must  always  appear 
(either  by  admission  or  in  some  other  satisfactory  manner) 
that  there  will  be  a  balance  due  by  the  defender,  (c)  The 
Court  will  not  order  consignation  if  it  be  satisfied  that  the 
defender  has  been  prevented  by  arrestment  or  other  legal 
obstacle  from  complying  with  the  order,  (d) 

10.  EflTect  of  Ooiudgiiatioii. — The  effect  of  consignment 
is  to  make  the  money  subject  to  the  orders  of  the  Court, 
and  to  them  only.  There  is  no  arrestment  or  other  diligence 
which  can  prevent  the  orders  of  the  Court  as  to  the  disposal 
of  the  consigned  money  from  being  carried  out.  The 
interest  of  any  particular  litigant,  however,  in  the  con- 
signed money  may  be  arrested  by  his  creditors  in  the  hands 
of  the  clerk,  just  as  his  interest  in  any  other  fund  may  be 
arrested. (e)  But  in  such  cases  special  circumstances  may 
bar  a  particular  individual  from  using  arrestment.  (^) 


(a)  Cumining  «.  WiUiamson,  28 
May  1842,  4  D.  1804. 

(b)  Bolfe  o.  Drommond,  12  July 
1862,  1  Ifaoph.  89. 

(0)  Findlay  v.  Donaldflon,  8  May 
1846,  5  BeU's  Ap.  Ca.  105.  This 
oa86  also  shows  that  ordering  con- 
signment is  not  to  be  used  as  a 
means  for  carrying  oat  an  interim 
decree. 


(d)  Cowan  «.  Western  Bank,  26 
June  1860,  22  D.  1260. 

(e)  PoUook  «.  Soott,  9  July  1844, 
6  D.  1812. 

(g)  CampbeU  «.  Lothians,  2  Dec. 
1858,  21  D.  67.  The  arrester  in 
this  case  had  asked  the  consignation, 
and  it  had  been  made  under  an 
arrangement  which  he  himself  had 
afterwards  broken. 
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11.  Oortody  and  Register  of  Ooiudgned  Money. — ^By  the 

Act  of  Sederunt  of  27th  January  1830— "With  regard  to 
consignations,  the  Lords  [of  Council  and  Session]  prohibit 
the  Sheriff  and  Stewart  Clerks  from  retaining  in  their  hands 
any  consignation  of  money  above  £10;  and  declare  that 
they  shall  be  obliged  to  lodge  the  same  in  a  bank,  at  the 
direction  of  the  Sheriff,  within  eight  days,  and  shall  be 
responsible  for  the  custody  of  the  banker^s  note,  and  be 
bound  to  account  for  interest  of  the  sum  deposited  in  a 
bank  to  the  person  to  whom  it  shall  be  found  to  belong ; 
and  that  all  persons  interested  may  have  an  opportunity  of 
obtaining  complete  information  as  to  the  monies  thus  con- 
signed with  the  clerks,  and  of  claiming  such  monies,  the 
said  Lords  direct  the  clerks  to  keep  a  record  of  such  monies 
consigned  with  them,  according  to  the  form  [prescribed], 
and  that  this  record  shall  be  patent  to  all  parties  interested, 
or  their  procurators,  without  paying  any  fee  whatever.''(A) 


CAUTION  FOR  EXPENSES. 

12.  Discretion  to  order  Oantion  for  Expenses. — It  will 
be  convenient  to  take,  first,  the  case  of  a  pursuer,  and  to 
inquire  in  what  circumstances  he  may  be  ordered  to  find 
caution  for  the  expenses  of  the  litigation  he  is  conducting. 
Unfortunately  this  will  be  found  to  be  to  some  extent 
a  question  of  circumstances.  There  is  no  general  rule,  but 
each  case  is  specially  determined  according  to  the  discretion 

(A)  Alexander's  Aote  of  Sederunt  In  Aberdeen  soms  below  £10   are 

(l8t  series),  p.  891.      This  Act  of  i>aid   into  an  acoonnt-ourrent,  and 

Bederant  enforces  payment  into  bank  each  entry  refers   to   the    relatiye 

only  when  the  sum  exceeds  £10;  order  of  consignation, 
bat  all  sums  should  be  so  deposited. 
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of  the  Court.(i)  This  discretion,  however,  is  exercised 
according  to  certain  principles.  There  is  no  case  in  which 
a  pursuer  in  ostensibly  good  circumstances  can  be  required 
to  find  caution;  the  question  arises  only  when  a  pursuer 
has  fallen  into  poverty,  and  here  it  is  necessary  to  dis- 
tinguish the  two  cases — of  his  having  been  obliged  to  part 
with,  and  of  his  still  retaining,  the  real  interest  in  the  suit. 


13.  Pursuer  divested  of  Property  and  of  Interest  in 
Suit. — ^When  a  pursuer  has  been  divested  of  his  property 
and  of  the  management  of  his  affairs  by  having  been  seques- 
trated under  the  Bankruptcy  Statutes,  or  by  having  become 
insolvent  in  the  process  of  cessiOj  or  by  having  granted 
a  private  trust  for  behoof  of  his  creditors,  intimation  (ft)  of 
the  suit  is  made  to  the  trustee,  who  has  then  the  substantial 
interest.  (Q  If  the  trustee  decline  to  come  forward  and  take 
up  the  action,  the  question  as  to  caution  arises,  and  the 
pursuer  will  in  general  be  ordered  to  find  it  before  being 
allowed  to  proceed  farther  with  his  action,  (w)  When  a 
trustee  who  has  the  power  of  claiming  the  benefit  of  the 
action  for  the  creditors  thinks  so  little  of  the  merits  that  he 
will  not  claim,  there  arises  a  strong  presumption  against  the 
goodness  of  the  action;  and  there  is  no  hardship  in  requiring 


(0  Came  v.  Mantud,  28  June  1851, 
IS  D.  1253.  In  Harvey  v.  Faxqvihax, 
12  July  1870,  8  Macph.  971,  a  pursaer 
who  had  actually  been  ordered  to 
find  caution  was  allowed,  on  oon- 
eigning  a  certain  sum,  to  proceed 
without  finding  the  caution. 

(k)  There  is  no  special  way  of 
making  this  intimation.  It  may  be 
by  letter. 

(0  If  there  be  no  trustee,  the 
intimation  may  be  to  the  creditors 


by  calling  a  meeting  to  consider  the 
claim ;  Graham  v,  Mackenzie,  3  June 
1871,  9  Macph.  798. 

(n)  Bell  V.  Anderson,  25  Feb. 
1862,  24  D.  606 ;  Gilchrist  v.  Pxoo- 
tor,  25  Nov.  1847,  10  D.  149 ;  Horn 
v.  Sanderson,  9  Jan.  1872, 10  Macph. 
295.  It  does  not  matter  that  the 
divestiture  is  in  security  only; 
Walker  «.  Wedderspoon,  3  Mazt^ 
1848,  2  Bell's  Appeal  Cases,  57. 
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a  man  who  has  no  means,  and  who  is  suing  for  what  really 
should  belong  to  his  creditors  and  not  to  himself,  to  find 
security  before  he  drags  a  defender  into  expenses.  To 
the  general  rule,  however,  exceptions  are  admitted  when 
there  would  otherwise  be  a  denial  of  justice.  For  example, 
the  Court  did  not  order  caution  to  be  found  by  a  party  who 
was  suing  the  very  trustee  in  whose  favour  he  had  divested, 
and  certain  others  closely  connected  with  him,  for  a  slander 
and  assault  said  to  have  been  committed  since  the  divesti- 
ture, (o)  The  Court  also  refused  to  order  it  in  the  case  of  a 
party  suing  certain  persons  whose  misconduct,  he  alleged, 
had  brought  about  the  poverty  which  had  obliged  him 
to  divest,  and  against  whom  he  had  shown  that  he  had  a 
probable  cause  of  action  by  getting  himself  put  upon  the 
poor's  roll.(jp)  There  must  be  legal  evidence  of  divestiture 
before  the  Court  will  order  caution,  (g) 

14.  Pursuer  not  divested  of  Interest  in  Suit.— So  long 
as  a  pursuer  has  not  parted  with  his  interest  in  the  result  of 
the  action  there  will  be  great  difficulty  in  maiking  him  find 
caution.  Though  there  may  have  been  a  general  divestiture 
by  him  of  the  rest  of  his  property,  if  the  particular  matter  at 
issue  still  belong  to  him  he  will  not  in  general  be  made  to 
find  caution,  (r)  As  he  has  the  sole  title  to  the  matter  in 
dispute,  he  ought  not  to  be  prevented  from  making  good  his 
right  by  want  of  funds.  It  requires,  therefore,  a  strong  case 
to  make  it  necessary  for  a  party  in  such  a  position  to  find 
caution.     Beiug  imprisoned  for  debt,  even  though  coupled 

(p)   Heggie   v.    Heggie,    6    June  1861,  23  D.  726.     The  Court  here 

1855,  17  D.  802.  refused  to  take  an  unstamped  deed 

{p)  Weepers  «.  Pearson,  21  Jan.  in  favour  of  a  trustee  as  evidence. 

1859,  21  D.  805.  (r)  Bell,  «(pra,  note  (n). 

{q)  Biacqueen  v.  Murdoch,  9  March 
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with  bankruptcy,  is  not  sufficient.  («)  These  are  only  mis- 
fortunes, and  the  right  to  the  action  remains  unaffected* 
But  the  Court  have  taken  on  themselves  to  exercise  the 
power  of  ordering  caution  in  certain  cases  where  the  kind  of 
claim  made  was  suspicious  and  the  evidence  of  poverty  at 
the  same  time  strong.  (^)  Thus,  a  pursuer  who  had  set  his 
creditors  at  defiance  by  retiring  within  the  precincts  of 
Holyrood,  where  he  could  not  be  apprehended,  was  not 
allowed  to  sue  an  action  of  damages  for  wrongous  imprison- 
ment without  finding  caution.  This  conclusion,  however, 
was  not  arrived  at  without  some  hesitation,  (u)  In  another 
case,  a  pursuer,  also  in  bankrupt  circumstances,  and  who  had 
threatened  either  to  apply  for  sequestration  or  to  retire  to 
the  sanctuaiy,  was  made  to  find  caution  before  he  was 
allowed  to  sue  an  action  in  which,  as  assignee  of  another,  he 
proposed  to  re-open  a  question  already  decided  against  him- 
self.(t7)  As  an  exception  to  the  general  rule,  would  also  be 
taken  the  case  of  a  person  who,  though  not  actually 
divested,  had  commenced  proceedings  with  a  view  to  do- 
ing so. 

A  pursuer  suing  an  actio  popuUxris  is  in  a  different  posi- 
tion from  a  person  suing  a  private  action.  He  comes  for- 
ward "to  vindicate  the  rights  of  the  public,"  his  own 
patrimonial  interest  being  usually  small.  Where  he  is  a 
man  of  straw,  as  sometimes  happens,  with  a  committee 
behind  him,  he  may  be  ordered  to  find  caution,  as  it  would 

(b)  M'Laren  v.  King,  8  Feb.  1884,  the   effect    of    eliciting    a    report 

6  D.  1260,  note.  whether    there    was    a    probabiU$ 

(t)  Hunter  v.  Clark,  10  July  1874,  eauaa. 

1  B.  1154.    The  most  suspicious  dr-  (u)  Samuel  v,  Qreig,  July  1844,  6 

oumstance  in  this  case  was  that  the  D.  1259. 

pursuer  though  a  pauper  refused  to  (v)  Marwell  v.  Maxwell,  8  March 

make  any    attempt  to  get  on  the  1847,  9  D.  797. 
i                     poor's  roll,  which  would  have  had 
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be  unfair  to  make  the  defender  fight  the  case  with  a  person 
who  might  receive  costs  but  be  unable  to  pay  them«(a;) 

15.  Oaae  of  a  Defender.— The  defender  is  in  a  materially 
different  position  from  the  pursuer  in  regard  to  this  matter 
of  finding  caution.  There  is  no  practice  which  will  allow  a 
pursuer  to  call  on  a  defender  to  find  security  for  expenses  in 
any  case  in  which  he  has  brought  the  defender  into  court.  (^) 
There  may,  at  the  same  time,  be  extreme  cases  in  which 
exceptions  might  be  made  and  caution  required  from  a 
defender ;  for  example,  if  a  bankrupt,  at  a  time  when  he  was 
well  and  properly  represented  by  his  trustees,  should  take 
the  case  out  of  the  trustee's  hands  and  persist  in  going  on 
with  a  vexatious  litigation.  (»)  It  was  clearly  a  waste  of 
time  to  ask  a  court  to  order  caution  in  the  case  of  a  defender 
who  held  a  judgment  of  an  inferior  court  in  his  favour,  (a) 

16.  Amount  of  Oantion. — It  seems  to  be  a  matter  for 
discussion  whether  a  party  ordered  to  find  caution  should 
find  it  for  all  expenses,  past  or  future.  In  the  First  Division 
of  the  Court  of  Session  it  has  been  laid  down  that  he  is  bound 
to  find  caution  for  those  expenses  only  which  may  be 
incurred  after  the  date  of  the  order,(&)  but  in  the  Second 
Division  it  has  been  laid  down  that  this  was  exceptional, 
and  that  the  general  rule  was  that  caution  should  be  found 
for  all  the  expenses,  (c) 

(x)  Jenkmsv.  Bobertson,  20  March  (a)  Bell  v.  FoxreBt,  17  July  1848, 

1869,  7  Macph.  789.  2  D.  1460. 

(y)  Taylor  v.  Fairley's  Trustees,  1  (b)  Bamsay  v,  Stenhouse,  11  Deo. 

March  1833,  6  W.  &  S.  301.  1847,  10  D.  234  ;   and  Maxwell,  ut 

(e)  Per  curiam  in  Taylor,  quoted  in  mipra^  note  (t;). 

preceding  note.   Contrast  Bobertson  (e)  Mackersy  v.   Muir,   20   June 

V.  Henderson,  19  Not.  1838,  12  S.  1850, 12  D.  1057. 
70. 
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17.  When  Caution  to  be  Benewed. — The  cautioner 
possesses  (unless  he  specially  renounce  it)  the  right  of  re- 
tiring at  any  time,  subject  to  remaining  liable  for  expenses 
incurred  while  he  held  office.  Should  he  exercise  this  right 
new  caution  must  be  found.  In  the  same  way,  if  the 
cautioner  become  bankrupt,  and  the  caution  thus  (or  in  any 
other  way)  fail,  in  a  case  in  which  it  has  been  decided  that 
caution  is  necessary,  the  party  must  of  new  find  caution.((2) 

MANDATORIES. 

18.  When  BKandatory  Required. — A  pursuer  or  defender 
not  resident  in  Scotland  must,  on  demand,  appoint  or  sist  a 
'^  mandatory''  to  appear  on  his  behalf,  and  be  responsible  for 
the  expenses  incurred  in  the  process,  and  for  its  general  con- 
duct. This  rule  is  founded  on  usage.  In  its  applicat^n 
there  is  room  for  distinguishing  between  pursuers  and 
defenders.  The  pursuer  must  sist  a  mandatory,  unless  he 
can  show  good  cause  to  the  contrary.  With  the  defender  it 
is  not  a  matter  of  course  that  he  must  sist  a  mandatory,  (e) 
The  rule  applies  to  all  persons,  whether  Scotchmen  who 
have  left  Scotland  or  foreigners.  So  essential  has  the 
presence  of  a  mandatory  within  the  kingdom  been  deemed, 
tliat  a  foreigner  has  not  even  been  allowed,  without  sisting 
one,  to  appear  to  plead  that  he  was  not  liable  on  any  ground 
to  the  jurisdiction  of  the  Scotch  Courts,  (g^) 

It  is  only  recently  that  it  has  begun  to  be  thought  that 
England  may  in  law  not  be  a  foreign  country.  After  the 
passing  of  the  "  Judgments  Extension  Act,  1868,*'(A)   the 

(d)  A  B  o.  0  D,  29  Not.  1836,  15  («)  Simla  Bank  v.  Home,  21  May 

S.  158 ;   but  it  will  be  different  if  1870,  8  Macph.  781. 

the  opposite  party  have  induced  the  (ff)  Bankin  v.  Nolan,  26  Feb.  1842, 

cautioner  to  retire ;  Oliver  v.  Bobert-  4  D.  832. 

Bon,  80  Oct.  1869,  8  Macph.  82.  (A)  31  and  32  Vict  c.  54. 
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English  Supreme  Courts  set  the  example  of  not  requiring 
Scotch  suitors  to  find  security  for  costs,(i)  and  the  Court  of 
Session  has  followed  their  example  by  releasing  English 
suitors  from  the  necessity  for  sisting  mandatories.(l)  These 
decisions  proceeded  on  the  ground  that  the  judgment  for 
costs  would  now  be  available  against  the  party  in  his  own 
country.  As  the  Judgments  Extension  Act  does  not  apply 
to  Sheriff  Court  judgments,  it  would  appear  that  suitors  here 
must  still  be  considered  under  the  old  law. 

The  exceptions  recognised  to  the  necessity  for  sisting  a 
mandatory  are  few. 

The  decisions  seem  to  imply  that  if  the  absence  is  to  bo 
of  short  and  temporary  character, — ^for  example,  upon  a 
business  journey, — a  mandatory  is  not  required.  When  such 
absences  are  frequent,  the  question  is  more  difficult ;  and  it 
would  come  to  be  a  question  of  circumstances,  whether  the 
person  could  or  could  not  reasonably  be  said  to  be  resident 
in  Scotland.  When,  however,  such  a  person  has  to  sist  a 
mandatory,  once  for  all  is  sufficient,  and  the  mandatory  does 
not  require  to  be  re-sisted  on  the  occasion  of  each  absence.  (Q 
Scotch  landed  proprietors  are  not  required  to  sist  mandatories 
when  the  property  is  large  enough,  after  allowing  for  the 
burdens,  to  meet  any  probable  expense.  (»)  But  they  are 
not  exempt  if  their  title  is  under  reduction,  (o)  The  exemp- 
tion of  landed  proprietors  is  altogether  exceptional,  and  is 
not  to  be  extended,  for  example,  to  the  case  of  a  person 


(0  Baebnm  v.  Andrew,  29  Jan.  (n)  Oaledonian  and  Dtunbarton- 

1874,  48  L.  J.  (Q.  B.)  78.  shire  BaiL  9.  Turner,  21  Dec.  1849, 

(k)  LawBon  v.  British  Linen  Co.,  12  D.  406;  Fairly  tr.  Elliot,  19  Jan. 

20  June  1874,  1  B.  1066.  1889,  1  D.  899. 

(0  Scott  V.  Gillespie,  29  Jan.  1828,  {o)  Sandilands  v.  Sandilands,    81 

2  8.  165.  May  1848,  10  D.  1091. 
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drawing  an  annuity  from  heritable  property,  (p)  A  manda- 
tory cannot  be  insisted  for  on  the  absence  of  one  of  several 
parties  who  sue  or  defend  on  a  joint  title, — for  example, 
where  one  partner  is  absent  while  the  firm  is  suing  for  a 
company  debt,(g)  or  where  one  of  several  trustees  is  absent 
during  a  litigation  about  the  trust-estate.(r) 

If  a  foreigner  come  to  this  country  to  reside  while  the  liti- 
gation is  going  on,  he  escapes  the  necessity  for  sisting  & 
mandatory.(«)  It  must  be  to  reside,  however,  that  he  comes, 
and  notwithstanding  one  case,(Q  it  is  not  su£Bicient  that  he 
find  caution  to  attend  the  diets  of  the  Court,  (tt)  Foreigners 
are  not  exempted  on  the  ground  of  bankruptcy,  although 
the  opposite  party  may  gain  somewhat  if  he  get  a  solvent 
mandatory  instead  of  an  insolvent  principal  to  contend 
with.(t;) 

19.  Equivalents  not  Admitted.— No  equivalents  to  the 
fiisting  of  a  mandatory  have  been  admitted.  A  foreigner 
whose  funds  in  this  country  have  been  arrested  is  not 
excused.(x)  Even  the  consignation  of  a  fund  to  meet  ex- 
penses will  not  be  taken  as  a  substitute ;  (y)  although  there 
is  a  case  where  a  motion  to  have  a  mandatory  sisted  was 
refused  when  it  was  made  at  &  late  stage  of  the  litigatioUi 
and  where  the  party  had  a  fund  in  manihus  curicB  sufficient 
to  meet  expense  s.(s;) 

(p)  Smith  V,  Strathmore,  81  May  (u)  Bailton  v,  Matthews,  17  Julj 

1828,  6  S.  903.  1844,  6  D.  1848. 

(q)  Antexmony  Coal  Company  v,  (v)  Overbury  v.  Peek,  9  July  1868, 

Wingate,  7  March  1866, 4  Macph.  544.  1  Macph.  1058. 

(r)  Morrison  v,  Hutton,  19  June  (x)  Ranken,  ut  wpra. 

1863,  4  Macph.  546.  (y)  Brown   v.  Lindley,  12   Nov. 

(«)  FauQES  V.  Whitehead,  8  March  1838,  12  8.  18. 

1854, 16  D.  718.  (s)  Boik  v.  Fattullo,  8  Maroh  1855, 

(Q  Hopetonn  v.  Homer,  5  March  17  D.  568. 
1842,  4  D.  877. 


Ch.  m,  8.  n.]  MANDATORIES.  207 

20.  Want  of  Mandatory  must  be  pleaded.— The  objec- 
tion that  a  mandatory  ib  required  most  be  pleaded,  the 
instance  being  held  good  bo  long  as  the  objection  is  not 
stated.  The  foreigner  may  raise  the  action  in  his  own 
name,  and  it  is  enough  for  him  to  sist  the  mandatory  when 
required  by  the  defender.  A  mandatory,  however,  is  requisite 
before  he  can  arrest  on  the  d6pendence,(a)  an  exception 
introduced  to  prevent  parties  not  subject  to  the  jurisdiction 
of  the  Scottish  Courts  doing  acts  which  might  lead  to 
damages.  (&) 

A  party  otherwise  entitled  to  call  for  a  mandatory  may 
forfeit  his  right  by  not  attempting  to  exercise  it  till  the 
litigation  is  nearly  at  an  end.  In  such  a  case  a  motion  for 
a  mandatory  will  be  refused  if  there  is  reason  to  believe  that 
it  is  not  made  in  bona  fides,  but  for  the  mere  purpose  of  get- 
ting delay,  (c)  A  party  may  forfeit  his  right  in  other  ways ; 
for  example,  by  raising  up  a  personal  exception  against 
himself.  If  he  have  imprisoned  the  opposite  party  for  debt 
in  some  foreign  country,  it  has  been  held  he  cannot  make 
the  absence  which  he  himself  enforces  a  ground  for  asking  a 
mandatory.(€?)  It  follows  from  the  principle  that  the  objec- 
tion must  be  pleaded,  that  if  the  opposite  party  waive  it  the 
absentee  can  himself  make  no  use  of  it,  and  cannot  there- 
fore ask  to  have  the  case  delayed  till  he  sist  a  mandatory. 

21«  How  mandatory  slated. — ^Where  an  absentee  brings 
a  summons,  the  general  way  is  for  him  to  sue  in  the  name 
of  the  mandatory  in  addition  to  his  own  name.     If  this  be 

(a)  Johnston  v,  Jendwine,  28  Jan.  which  may  follow  on  a  decree. 
1818,  F.O.  (e)  See  Bnik,  wpra^  note  (s). 

(5)  Whether  parties  doing  diligence        (d)  Boberteon  v,  de  Salvi,  14  July 

must  sist  mandatories,  will  be  con-  1857, 19  D.  726. 
sidered  in  treating  of  the  execution 
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not  don^e,  or  if  the.  necessity  arise  on  the  defender's  motion, 
a  mandatory  cannot  be  sisted  without  an  order  of  court. 
When  the  order  is  pronounced,  the  absentee  lodges  a  minute 
stating  the  name  of  his  proposed  mandatory.  Along  with 
the  minute  a  mandate  (signed  by  the  mandant)  in  favour  of 
that  person  should  be  produced,  (e)  This  mandate  must  be 
either  holograph  or  probative,  and  it  may  either  be  a  general 
mandate  (g)  (of  the  nature  of  a  factory  and  commission)  or  a 
special  mandate.  It  may  be  noticed  that  a  factor  holding  a 
general  mandate  cannot  name  another  person  as  manda- 
tory. (A)  In  some  cases  the  actual  mandate  may  be  dispensed 
with  for  a  time.  It  is  within  the  ordinary  power  of  a  law 
agent,  when  his  principal  goes  unexpectedly  abroad,  to  sist 
a  mandatory  for  him,  so  as  not  to  delay  the  litigation  till 
there  is  time  to  communicate  with  him ;  (i)  but  in  such  a 
case  the  principal's  ratification  (if  called  for)  must  be  pro- 
duced as  early  as  practicable.  In  all  cases  the  consent  of  the 
proposed  mandatory  must  be  obtained.  This  will  be  pre- 
sumed in  general  from  the  agent  tendering  him  as  such,  and 
appearing  on  his  behalf;  but  if  the  agent's  right  to  do  so  be 
questioned,  the  proposed  mandatory's  written  consent  must 
be  produced.  When  all  this  has  been  done,  if  there  be  no 
objection  on  the  ground  that  the  mandatory  is  insufficient, 
an  interlocutor  is  pronounced  sisting  him,  and  then  the 
matter  is  complete. 

These  steps  are  not  all  indispensable.  If  a  person  acts 
as  mandatory,  calls  himself  by  that  name,  and  carries  on  a 
process  in  that  character,  he  makes  himself  a  mandatory. 
Thus  a  law  agent  who  designed  himself  throughout  the 

(e)  Qxam  v.  Ocmper,  22  Nov.  1871,  (A)  Demptser  v.  Potts,   18  Feb. 

10  Maoph.  116.  1886,  14  S.  521. 

(g)  Compare  Smith  v.  Hanis,  8  (Q  Elder  «.  Yoimg,  27  Jime  1854, 

Mazoh  1854, 16  D.  727.  16  D.  1008. 
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pleadings  as  mandatory  for  his  client  was  not  permitted  to 
say,  on  losing  the  cause,  that  he  had  never  been  rightly 
sisted.  (k) 


22.  Sxifflciency  of  IKandatory. — A  mandatory  is  snffi- 
cient  when  he  is  solvent,  and  in  the  same  position  in  life  as 
the  person  whom  he  represents;  and  it  is  irrelevant  to 
inquire  whether  he  has  funds  enough  to  meet  the  expenses 
of  the  action  so  long  as  he  is  not  insolvent.  (2)  Persons, 
however,  who  are  insolvent,  even  though  they  may  not  be 
bankrupt,  are  not  eligible  as  mandatories  even  for  insolvent 
persons ;  and  if  a  mandatory  become  insolvent  during  the 
currency  of  an  action  a  new  mandatory  must  be  sisted.  (n) 
When  an  objection  to  the  sufficiency  is  stated,  it  is  usual  to 
remit  to  some  competent  person  to  inquire  into  the  circum- 
stances of  the  proposed  mandatory,  and  to  act  upon  his 
report  without  allowing  proof  in  a  formal  manner. 

The  mandatory  must  not  be  already  a  party  to  the  pro- 
cess, as,  for  instance,  a  co-defender,  (o) 

23.  LiabilitieB  and  Bights  of  Kandatories. — The  man- 
datory is  liable  both  for  the  expenses  incurred  in  the  process 
prior  to  the  time  of  his  becoming  mandatory,  (p)  and  for 
those  incurred  during  the  time  that  he  acts,  (q)  If,  how- 
ever, his  principal  be  on  the  poor's  roll,  he  does  not  incur 
this  liability,  (r)     It  would  appear  to  be  doubted  whether 

(k)  CnlleB  o.  Brown,  22  liay  1860,  1851, 18  D.  854. 

22  D.  1090.  (p)  Pease  v.  Smith,  4  Jane  1822, 

(I)  Bailton  v.  Hathews,  18  Not.  1  8.452;  Benfrewo.  Glasgow  Hi^., 

1844,  7  D.  195 ;  M'Kinlay  v.  M'Ein-  7  June  1861,  28  D.  1008. 

lay,  10  March  1849,  11  D.  1022.  (g)  Lindsay  «.  Lindsay,  8   Feb. 

(n)  Barker  v.  Dickson,  8  March  1827,  5  S.  810. 

1856, 18  B.  793.  (r)  Middlemas  0.  Brown,  9  Feb. 

(p)  Bantow  v.  Smith,  6  March  1828,  6  S.  511. 

O 
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the  mandatory  of  a  person  who  was  avowedly  bankrupt 
at  the  time  of  sisting  necessarily  incurs  liability  for  exr 
pen8es.(«) 

Besides  being  liable  for  expenses,  the  mandatory  is 
liable  for  the  proper  conduct  of  the  litigation,  and  must  see 
that  the  statutory  and  court  regulations  are  observed ;  and 
he  may  be  punished  for  breaches  of  these  where  the  prin- 
cipal in  the  like  circumstances  would  have  been  liable  to 
punishment.  In  short,  the  mandatory  has  to  represent 
within  the  jurisdiction  the  party  who  is  beyond  it{t) 
The  liability,  however,  for  the  proper  conduct  of  the  liti- 
gation is  one  of  no  sort  of  importance,  because,  when  a 
party  is  abroad,  he  has  necessarily  a  law  agent  to  represent 
him,  and  his  liability  in  this  respect  is  of  a  more  serious 
kind. 

The  mandatory  seems  to  have  no  rights  independent^of 
those  of  the  principal.  He  has  not  the  power  of  acting 
without  or  against  the  authority  of  his  principal  even  in 
the  matters  in  which  he  incurs  responsibility.  It  appears 
that]  he  has  no  power  analogous  to  that  of  a  law  agent  of 
carrying  on  a  process  after  the  principal  has  withdrawn, 
to  the  effect  of  getting  a  decision  that  expenses  are  not 
due.  (u) 

The  legal  liabilities  and  rights  of  the  mandatory  cannot 
be  altered  by  the  act  of  the  parties.  The  mandatory  must 
be  sisted  unconditionally,  and  must  accept  whatever  posi- 
tion the  law  gives  to  him.(t;) 

24.  Withdrawal  of  Mandatory. — ^The  withdrawal  of  a 

($)  See  OrerbTizy  0.  Peek,  mtpra,  (u)  Crordon  «.  Oordon,  11  Dec. 

p.  206,  note  («}.  1828,  2  S.  572. 

(Q  Per  Deas  in  Oyerbuzy  «.  Peek,  («)  Bobertson  v.  Exley,  2i  Jan. 

m^jra.  ISdS,  11  8.  820. 
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mandatory  should  be  done  by  a  minute^  and  an  entry  of  the 
withdrawal  must  be  mad^  on  record,  (x)  The  mandatory 
may  withdraw  at  any  time,  and  what  is  equivalent  to  a 
withdrawal  may  be  effected  also  by  the  death  of  the  man- 
datory or  of  the  mandant.  Bis  liabilities  are  determined  by 
the  date  at  which  he  ceases  to  hold  office.  The  effect  of  the 
withdrawal  is  to  oblige  the  mandant  to  sist  a  new  manda- 
tory. In  the  case  of  the  mandant's  death »  the  action  is 
intimated  to  his  representatives;  and  if  they  fail  to  sist 
themselves,  decree  may  be  taken  against  the  mandatory  for 
the  expenses,  (y)  This  must  be  done  even  though  the 
principal  have  been  successful  in  so  far  as  the  action  has 
gone.  If  it  be  not  done,  decree  by  default  will  be  given  to 
the  other  party,  and  in  this  case  the  principal  will  not  be 
allowed  the  benefit  of  any  interlocutors  pronounced  in  his 
favour  in  the  process,  except  such  as  have  become  final.  («) 


Section  III. — Of  Sisting  ob  Calling  New  Parties. 


1.  Omitted  Pwrtuers. 

2.  Omitted  Defenders, 

3.  Parties  acquiring  Interests, 


4.  Mode  ofSistmg  or  Calling, 

5.  Time  for  Sisting  or  Calling, 

6.  Effect  of  Sisting  a  Party, 


Sometimes  in  the  course  of  a  process  it  becomes  neces- 
sary that  new  parties  should  engage  in  it  as  pursuers  or  de- 
fenders. This  necessity  may  arise  either  from  causes  which 
were  in  existence  at  the  date  of  bringing  the  action,  or  from 

Qb)  Martin  v.  Underwood,  8  June  (z)  Trodden  v,  Sweetman,  16  Jnlj 

1827,  5  S.  783.  1862,   24    D.    1360 ;    Robb  v.   The 

(jf)  Marshall  v,  Gannon,  16  Deo.  Independent  Middlesex  Ins.  Co.,  11 

1848,  21  Jurist,  68.  Maroh  1843,  5  D.  1025. 
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causes  which  have  come  into  existence  during  its  progreBS. 
The  situations  are  materially  different,  and  require  separate 
consideration.  The  rules  in  regard  to  both  are  in  so  far  in 
the  same  category  that  they  both  rest  upon  case  law,  and 
not  upon  any  definite  regulations,  and  that  both  are  governed 
by  the  same  principles — the  main  difference  being,  that 
more  latitude  is  allowed  when  parties  are  called  in  con- 
sequence of  circumstances  which  have  come  into  existence 
since  the  date  of  the  summons. 

It  will  be  convenient  to  take,  first,  the  case  of  parties 
who  might  originally  have  been  called  as  pursuers  or 
defenders,  but  who  have  been  omitted ;  and  then  the  case  of 
those  who  have  acquired  interest  since  the  beginning  of  the 
action. 

1.  Omitted  Pursuers. — ^When  new  pursuers  (who  should 
have  appeared  in  the  summons)  are  required  to  make  the 
instance  good,  there  is  frequently  no  objection  to  the  omission 
being  supplied.  Thus,  if  a  minor  raise  an  action  without 
the  consent  of  the  curators,  they  may  afterwards  sist  them- 
selves. In  like  manner,  if  a  wife  raise  an  action  with 
reference  to  her  property  in  her  own  name,  the  husband  may 
sist  himself  as  a  pursuer,  and  as  consenting  for  his  interest. 
So  with  companies;  if  the  requisite  number  of  individual 
partners  be  not  named  in  the  summons,  they  may  sist  them- 
selves on  the  objection  being  pointed  out.  Omissions  of 
this  kind,  which  are  almost  accidental  omissions,  are  readily 
permitted  to  be  amended, — on  payment  always  of  any 
expense  which  may  have  been  occasioned ;  and  this  course 
is  much  better  than  that  of  throwing  out  the  summons  with 
the  prospect  of  having  the  action  immediately  recom- 
menced. 
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Where  all  parties  interested  consent,  a  very  wide  margin 
indeed  is  given.  There  is  a  case  where  a  person  was  allowed 
to  invert  his  position.  He  should  have  been  one  of  the 
respondents  in  a  petition,  but  having  come  forward  as  a 
petitioner,  he  ivas  allowed,  on  all  parties  consenting,  to  go 
over  to  his  proper  side,  and  the  proceedings  went  on  as  if  no 
such  mistake  had  been  made,  (a) 

Where  a  party,  who  should  have  been  pursuer,  has  been 
omitted  because  his  consent  to  the  proceedings  could  not  be 
obtained,  the  question  will  arise.  Whether  it  is  competent  to 
proceed  with  the  action  without  him  ?    Such  questions  arise 
when  a  party  who    has  nominally  the    right  to  sue  has 
divested  himself  of  interest  in  favour  of  some  one  who  pre- 
fers not  to  appear.       In  such  cases  it  is  not  in  general 
necessary   that  the  party  really   interested  should    come 
forward  under  the  penalty  of  the  action  being  dismissed,  but 
if  he  fails  to  come  forward  on  being  required  te  do  so,  the 
defenders   can  insist  that  the  actual  pursuer  should  find 
caution  for  expenses.  (6)     Where  the  concurrence  of  the 
party  who  has  been    omitted  is  necessary  to  make  the 
instance  good,  the  pursuer  must,  if  the  objection  be  taken, 
get  his  consent  to  being  sisted  before    the    action    can 
proceed. 

It  was  at  one  time  held  that  new  pursuers  could  never 
^  brought  inte  a  process  without  the  consent  of  the 
defenders.  This  rule  seems  te  have  been  applied  only  to 
the  case  of  the  proposed  new  pursuers  being  such  as  could 
have  been  conjoined  in  the  summons,  and  also  such  as  were 


(a)  Daliymple,  10  Jan.  1862, 24  D.  offered,    the    action   is   dismissed ; 

288.  Fraser  v.  Dunbar,  6  June  1839,  1  D. 

(6)  Waddel  v.  Hope,  2  Dec.  1843,  882.      See  the  immediately  preced- 

6  D.  160.      Where  caution  is  not  ing  section,  art.  18. 
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independent  of  the  original  pursuers,  and  did  not  stand  to 
them  in  any  connected  relation,  like  that  in  which  a  tutor 
stands  towards  his  pupil,  (c)  It  seems  also  to  have  applied 
only  to  cases  where  the  defenders  were  making  no  objection 
to  the  instance.  (c2)  If  the  defenders  objected,  it  would 
hardly  be  reasonable  to  refuse  to  the  pursuer  the  power, 
under  proper  conditions,  of  obviating  their  objection. 
Where,  however,  a  defender  (though  withholding  his  con- 
sent to  the  proposed  new  pursuer  being  sisted)  stated  no 
objection,  and  was  willing  to  discuss  the  merits  of  the  case 
with  the  party  who  had  called  him  into  Court,  the  new  pursuer 
could  not  be  brought  into  the  action.  It  is  more  than  doubt 
ful,  however,  whether  this  rule  would  now  be  acted  on.  (c) 

2.  Omitted  Defenders. — New  defenders  are  cited  when 
the  pursuer  has  failed  to  call  all  parties  interested.  This 
may  be  necessary  when  the  defender  is  not  sui  juris^  and 
the  pursuer  has  omitted  to  call  the  person  without  whose 
authority  the  defender  is  unable  to  act  \{g)  or  where  there 
are  others  besides  those  called  interested  in  the  action  ;(A) 
or,  lastly,  where  the  actual  defenders  have  relief  against 
other  parties.  In  the  two  first  of  these  situations  the  pur- 
suer may  be  appointed  to  cite  the  omitted  parties,  on  his 


(c)  See  Fraser  v.  Dngoid,  9  Jtrne 
1838,  16  S.  1131,  where  it  was  held 
competent  without  defender's  con- 
sent to  sist  assignee  when  objection 
stated  to  cedent's  title. 

((f)  Taylor  v.  Crawford,  14  Nov. 
1883, 12  S.  39 ;  Bemington  v.  Bruce, 
2  June  1829,  7  S.  692. 

(e)  In  Moiison  v.  Gowans,  1  Not. 
1873,  1  B.  116,  while  the  general 
rule  about  the  incompetency  of  sist- 
ing  new pursuerswas  maintained,  a 


means  of  escape  was  devised  by 
allowing  the  new  pursuer  to  be 
sisted  '*  as  a  party  concurring  with 
the  pursuer." 

{g)  Thomson  v,  Liyingston,  14 
Nov.  1863,  2  Ifacph.  114. 

(h)  Thomson  v.  Gilkison,  1  Mkroh 
1881,  9  S.  520  (partners  who  should 
have  been  called  cited  by  supple- 
mentary summons);  Geddes  v.  Hop- 
kirk,  2  June  1827,  6  S.  747  (to  the 
same  effect). 


J 
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own  motion  on  discovering  the  omission,  or  on  that  of  the 

defender,(t)  or    ex  proprio  motu  of  the  judge  ;(i)  or  the 

parties    interested    may   voluntarily    apply   for   leave    to 

appear.  (Z)      The    pursuer,  however,   cannot  be  obliged  to 

call  parties    against  whom  the  defenders   have    right  of 

relief,(n)  or  even  to  consent  to  their  admission  into  the 

proces8.(o)     He  is  bound  to  discuss  the  questions  at  issue 

only  with  those  who  are  responsible  to  him,  leaving  the 

defenders  to  make  the  best  arrangements  they  can  for  their 

relief. 


3.  Parties  acquiring  Interests. — New  parties  are  very 

frequently  required  in  consequence  of  changes  occurring  in 

the  course  of  the  process.    Thus,  if  the  pursuer  or  defender 

die,  his   general    executors,  (j?)  or   his    successors  in  the 

immediate  matter  at  issue,  (j)  may  be  made  parties  to  the 

timt.',   or  may  make   themselves    parties  to  it,  and  that 

whether  the  opposite  party  consent  or  not.      The  right, 

however,  is  confined  to  persons  who  have  a  title  of  this 

kind«    A  person  who  has  an  independent  right  to  sue  cannot 

take  up  the  action  ;(r)  nor  can  a  person  do  so  who  merely 


(i)  If  the  ptuBuer  call  them  on 
defender's  motion,  and  they  be  as- 
Boilzied  with  expenses,  the  pursuers 
IDA7,  in  the  same  action,  obtain  de- 
cne  against  the  defender  for  those 
expeDses;  87m  v.  Charles,  13  May 
1830,  8  8.  741. 

{k)  Laixd*s  Assignees  v.  Murray's 
Tnistees,  24  Not.  1836,  15  8.  120. 

(I)  Butchard  v.  Prophet,  18  June 
ld4l,  8  D.  1040. 

(n)  Binny  v.  Maohray,  18  July 
1848, 10  D.  1508,  where  it  was  ob- 
served that  the  defenders  might  pro- 
tect themselyes  by  giving  notice  to 


the  other  parties. 

{0)  8ee  opinions  in  Wishart  v, 
Motherwell's  Trustees,  12  June  1851, 
13  D.  1101. 

(p)  Nelson  v.  Bodger,  24  Deo. 
1853,  16  D.  825 ;  M<Gulloch  v.  Han- 
nay,  24  Not.  1829,  8  8.  122. 

Ig)  Duff,  22  Not.  1862,  1  Macph. 
49;  Kyle  v.  Kyle's  Trustees,  30 
Not.  1821,  1  8.  193. 

[r)  Dobbie  v.  Gaff,  18  June  1843, 
5  D.  1385.  Person  who  had  dis- 
bursed aliment  not  allowed  to  appear 
on  claimant's  death. 
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alleges  a  title,  but  who  has  not  produced  or  established 
one.(s) 

Where  a  party  assigns  his  interests  in  the  course  of 
an  action,  the  assignee  may  in  general  be  sisted.  Such 
assignations  are  either  special  or  of  the  general  kind  in- 
volved in  sequestration  or  marriage.  If  the  assignation  be 
special,  the  assignee  must  appear ;  otherwise  the  cedent  will 
be  ordered  to  find  caution.  (^)  It  is  the  same  with  the 
trustee  in  a  bankruptcy,  (w)  But  in  marriage,  if  the  action 
be  carried  by  it  and  the  husband  does  not  come  forward  when 
properly  called,  the  title  of  the  wife  to  sue  or  defend,  as  the 
case  may  be,  falls. 

New  parties  are  sometimes  required  where  the  original 
party  has  had  merely  a  temporary  interest,  which  has  ceased. 
For  example,  a  landlord  may  appear  at  the  end  of  a  lease  to 
carry  on  a  defence  against  an  action  as  to  a  question  of 
possession  which  the  tenant  had  abandoned  on  account  of 
ceasing  to  have  any  interest,  (t;) 

4.  Mode  of  Sisting  or  Oalling.— The  usual  method  of 
sisting  parties  is  by  a  minute  being  lodged  for  them,  and  by 
an  order  being  pronounced  thereon  sisting  them  in  the 
desired  capacity.  This  is  the  only  way  in  which  pursuers 
are  sisted.  It  is  also  very  frequently  followed  in  the  case  of 
defenders.  It  is  the  way  new  defenders  must  take  when 
they  themselves  desire  to  appear;  and  even  when  their 
appearance  is  wanted  by  the  other  parties,  they  frequently 
agree  to  take  that  course  on  the  action  being  intimated  to 

(«)  Oeilde  v.  Hatchison,   12  Jan.  2d  ed.  pp.  124,  251,  and  aathoritiea 

184S,  10  D.  354.  there  cited. 

(<)  See  ante,  art.  1,  note  {b).  («)  Douglas  v.  DaDiouBie,  15  Not. 

(u)  See  Kinnear  on  Banlmiptcy,  1811,  F.C. 
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them.  When  the  persons  wanted  as  defenders  are  nnwilling 
to  take  that  course,  the  pursuer  must  raise  a  supplementary 
summons.  This  summons  concludes  simply  that  the  new 
defenders  shall  be  called  as  defenders  to  the  original  action ; 
and  when  it  comes  into  Court  the  cases  are  conjoined.(a;) 
When  executors  refuse  to  appear  on  intimation,  the  supple- 
mentary summons  is  called  one  of  transference.  It  is  in  no 
case  advisable  to  dispense  with  one  or  other  of  the  minute  or 
supplementary  summons.  When  the  appropriate  one  of 
these  is  used  there  seems  no  necessity  for  an  amendment  of 
the  original  summons ;  but  if  the  record  be  not  closed  the 
titles  of  the  pleadings  are  altered  so  as  to  include  all  the 
parties,  and  subsequent  pleadings  appear  in  the  name  of  all. 

A  formal  sist  may  sometimes  be  dispensed  with.  If  a 
party  appear  in  a  process  in  room  of  another,  discuss  the 
process  and  obtain  a  decision  on  it,  he  will  not  be  allowed, 
when  it  comes  to  the  question  of  expenses,  to  say  that  he 
never  was  properly  sisted.(^)  In  this  case  there  can  be  no 
doubt  of  the  party  being  barred  from  stating  such  an  objec- 
tion. What  will  be  enough  for  that  purpose  must  be  a 
question  of  circumstances ;  but  not  much  seems  to  be  re- 
quired if  the  opinion  that  has  been  expressed  be  sound,  that 
an  appearance  to  ask  a  proof  to  be  taken  to  lie  in  retentis 
was  equivalent  to  a  sist.  (a;) 

Parties  cannot  be  sisted  conditionally.  As  in  the  case  of 
mandatories,  the  parties  sisted  must  be  prepared  to  take  all 
the  responsibilities  which  the  step  itself  involves.  A  minute 
craving  that  a  party  might  be  sisted,  but  adding  a  condition 


{x)  Bryson  v.  Moir,  23  Not.  1841,  to  sisting  mandatories. 
4  D.  58.  (e)  Oameron  v.  Gordon,  16  Feb. 

(^).Gm  V.  Anderson,  12  May  1869,  1830,  8  S.  538. 
21  D.  728 ;  and  see  anUy  p.  208,  as 
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that  he  was  to  come  under  no  liability  for  previously  in- 
curred expenses,  was  rejected,  (a) 

6.  Time  for  Sisting  or  Calling.— The  proper  time  for 
sisting  or  calling  a  party  who  might  have  been  originally  in- 
cluded among  the  pursuers  or  defenders  is  before  the  record 
is  closed.  It  does  not  seem  absolutely  incompetent,  how- 
ever, to  do  so  after  the  record  is  closed,  but  instances  of  its 
being  done  are  certainly  uncommon,  and  the  course  is  so 
inconvenient,  as  involving  the  necessity  for  opening  up  the 
record,  that  special  reason  will  always  have  to  be  shown  for  it. 

6.  Effect  of  Sisting  a  Party. — When  a  party  has  been 
sisted,  in  whatever  way  it  may  have  been  done,  he  becomes 
to  all  intents  and  purposes  a  party  in  the  same  way  as  if  he 
had  been  specially  designed  in  the  summons.  Where  he  has 
been  sisted  in  room  of  another,  he  is  entitled  to  maintain  all 
the  pleas  and  is  liable  to  all  the  objections  which  could  have 
been  stated  by  or  us6d  against  his  predecessor. (6)  If  the 
opposite  party  is  to  maintain,  either  that  the  party  proposed 
to  be  sisted  is  not  entitled  to  the  rights  of  the  original  party, 
or  is  subject  to  further  objections,  he  must  state  his  pleas  on 
those  points  before  the  party  is  sisted,  and  must  have  them 
disposed  of  or  reserved  by  the  interlocutor  sisting.  Unless 
they  be  stated  before  the  sist,  and  then  either  disposed  of  or 
expressly  reserved,  the  Court  will  not  afterwards  listen  to 
them.(c) 

• 

(a)  Wallace  v.  Eglinton,  2  March     820. 

1836,  14  S.  699.  (c)  See  opinions  in  Campbell  v, 

(b)  Watt  V.  Scottish  North  Eastern     Campbell,  14  Jan.  1665,  8  Macph. 
Bailway  Co.,  20  Jan.  1866,  4  Maoph,     860. 
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Section  lY. — Of  Amending  or  Adding  to  the  Pleadings. 


1.  Amendmenti  of  the  Swmmon$ — 

Acts  Regulating, 
SL  General  Principlea. 

3.  Amendments  of  the  Concluiicne. 

4.  Bestricting  Conclusioru. 

5.  Adding  to  the  Grounds  of  Action. 

6.  Abandoning  Grounds  of  Action, 

7.  Changing  ihe  Grounds  of  Action, 

8.  Time  of  making  Amendments, 

9.  Second  Amendments, 
10.  Mode  of  Amendment 


11.  Dispensing  ioith  Amendment. 

12.  Acquiescing  in  Amendment. 

13.  Amending  the  Closed  Record. 

14.  Making  Statements  Specific  and 

Correcting  Errors. 
16.  Appointments  to  confess  or  deny, 

16.  Ordering  Statements  of  Accounts. 

1 7.  Res  noviter  veniens  ad  notitiam . 

18.  Time  for  stating  res  novitAT. 

19.  Mode  of  sUUing  rea  noviter. 


It  is  a  matter  of  importance  to  know  what  powers  exist 
at  yarions  stages  for  amending  or  adding  to  the  pleadings. 
The  rules  requiring  all  the  grounds  of  action  and  all  the 
remedies  claimed  to  appear  in  the  summons,  render  it.  of 
peculiar  importance  to  know  when  and  in  what  respects  the 
summons  may  be  amended.  With  regard  to  the  other 
pleadings,  so  long  as  the  record  is  unclosed  they  are  not  held 
to  be  finally  settled ;  and  we  have  already  seen  what  powers 
exist  as  to  revising  and  adjusting  them.  On  closing  the 
record  the  powers  of  the  Sheriff-Substitute  to  permit  altera- 
tions on  any  of  the  pleadings  come  to  an  end ;  and  the  only 
way  now  of  effecting  alterations  is  to  appeal  the  case  to  the 
principal  Sheriff,  who  can  then  open  up  the  record  and 
exercise  a  little  of  the  power  which  would  have  existed 
had  the  record  not  been  closed.  There  are  certain  things, 
however,  not  properly  of  the  nature  of  alterations,  which  either 
of  the  Sheriffs  may  order  or  permit,  notwithstanding  the 
closing  of  the  record.  Thus,  if  a  statement  be  wanting  in 
specification,  or  be  ambiguous,  he  may  order  a  minute  to  be 
given  in  making  it  specific,  or  explaining  its  meaning ;  if 
there  be  obvious  errors,  he  may  allow  them  to  be  corrected  ; 
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if  accounts  be  wanted,  he  may  order  parties  to  give  in  state- 
ments of  them ;  and  if  one  party  have  not  fairly  met  the 
allegations  of  the  other,  he  may  be  appointed  to  give  in  a 
minute  distinctly  confessing  or  denying  them.  Lastly,  if 
new  matter  comes  to  the  knowledge  of  one  or  other  of  the 
parties  after  the  closing  of  the  record,  either  of  the  SheriflTs 
may  permit  its  addition.  The  rules  under  which  these 
various  things  are  done  form  the  subject  of  the  present 
section. 

1.  Amendment  of  the  Summons— Acts  Resn^^^iff. — The 

amending  of  the  summons  is  chiefly  regulated  by  sections  11, 
13,  41,  .66,  and  99  of  the  Act  of  Sederunt  of  1839,  Section 
11  provides  that  no  summons  is  to  be  amended  after  citation 
without  leave  of  the  Sheriff.  Section  13  applies  to  the  in- 
timation of  amendments  made  in  absence.  Section  41  pro- 
vides that  if  it  appears  to  the  Sheriff,  after  the  dilatory 
defences  have  been  disposed  of,  "  that  the  grounds  of  action 
on  the  merits,  as  set  forth  in  the  summons,  are  in  terms  not 
suflBiciently  positive  and  clear,  or  that  the  conclusions  are 
not  regularly  or  clearly  deduced,"  he  may  either  dismiss  the 
action  or  allow  an  amendment  of  the  summons,  (rf)  Section 
56  of  the  Act  of  Sederunt  provides  that  when  the  record  lias 
been  closed  "  no  new  averments  of  fact,  amendment  of  the 
libel,  (e)  or  new  ground  of  defence,"  shall  be  allowed  or  re- 
ceived, (gr)  Section  99  modifies  this  provision  by  making 
it  competent  for  the  principal  Sheriff,  when  the  case  is 

(d)  This  section  makes  appUcable  found  that   the  sununons,  in  this 

to  the  Sheriff-Court  provisions  re-  connection,    is    usually   called   the 

sembling  those  which  section  6  of  "libel ; "  but  there  seems  no  object 

the  Judicature  Act  applied  to  the  in  keeping  up  two  names  for  the 

Court  of  Session.  same  thing. 

(«}  Throughout   the   regulations,  (g)  This  provision  was  taken  from 

and  in  most  of  the  cases,  it  will  be  §  10  of  the  Judicature  Act. 
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before  him  on  appeal  on  any  point,  to  open  np  the  record  ex 
proprio  motu  if  it  shall  appear  to  him  not  to  have  been  pro- 
perly made  np.  This  provision  is  repeated  verbatim  in 
section  16  of  the  Act  of  1853. 

2.  Qeneral  Principles. — The  preceding  provisions  are  not 
to  be  considered  as  giving  the  power  to  amend  the  summons, 
bnt  as  regulating  and  controlling  it.  The  practice  prior  to 
them  was  more,  liberal  in  allowing  amendments,  but  it  is 
needless  to  go  into  the  old  rules  of  the  common  law.  It  is 
enough  to  state  the  general  principles  on  which  the  matter 
now  stands,  and  these  may  thus  be  summed  up : — 

(1)  The  pursuer  has  no  right  to  insist  on  making  an 
amendment,  but  it  is  in  the  discretion  of  the  judge  to 
give  or  refuse  it ;  and  that  on  such  terms  as  to  expenses 
as  he  thinks  right.  (A) 

(2)  Amendments  are  altogether  incompetent  after 
closing  the  record,  unless  the  principal  Sheriff,  if  the 
case  comes  before  him  on  appeal,  sees  fit  to  open  up  the 
record. 

(3)  There  may  be  amended  conclusions,  or  amended 
grounds  of  conclusion,  provided  the  substantial  cause  of 
action  remains  unchanged,  (t) 

(4)  No  change  altering  the  summons  in  any  matter 
which  is  of  the  essence  of  the  action,  whether  in  the 
averment  of  what  is  an  essential  quality  or  what  is  a 
proper  ground  of  action,  can  be  made  otherwise  than  by 
an  amendment  on  leave  obtained.  (A;) 

(A)  Bee  this  discretion  exercised  in  (i)  Per  Mackenzie   in    Gray   v, 

lefnsing  a  competent  amendment  in  Sntherland,  11  March  1847,  9  D.  928. 

Henderson  v.  Minto,  1  June  1860,  22  (k)  Per  curiam^  Dallas  v.  Mann, 

D.  1126.  14  June  1858,  15  D.  746. 
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With  this  explanation  of  the  general  principles,  the 
matter  may  now  be  examined  in  detail 

3.  Amendments  of  the  Condiudons. — ^There  is  little  room 
for  any  amendment  on  the  conclusions.  If  the  conclusion 
be  not  clearly  deduced,  the  summons  may  be  amended  to 
the  effect  of  making  it  clear,  (2)  but  farther  amendments  can 
hardly  be  made.  It  is  clear  that  if  the  summons  be  so 
carelessly  drawn  as  to  omit  the  conclusion  altogether,  the 
defect  cannot  be  supplied,  (n)  Neither  can  the  conclusion 
be  altered  so  as  to  conclude  for  a  larger  sum  than  that  at 
first  sought,  nor  can  a  summons  containing  one  conclusion 
have  another  added.  Thus,  where  a  summons  concludes  for 
principal,  it  would  appear  to  be  incompetent  to  add  a  con- 
clusion for  interest,  (o)  The  principle  underlying  these  rules 
seems  to  be  that  a  party  cannot  in  the  course  of  the  pro- 
ceedings ask  a  larger  remedy  than  that  of  which  he  gave 
the  defender  notice  on  entering  the  Court. 

4.  Restricting  Oonclnsions. — ^But  while  more  cannot  be 
asked  than  what  the  summons  asked  originally,  it  is  com- 
petent to  ask  less,  and  either  to  restrict  a  conclusion  or  to 
abandon  it  entirely,  (p)  Even  this,  however,  cannot  be  done 
if  the  conclusions  are  all  so  bound  up  together  that  the 
effect  of  giving  up  a  part  will  be  to  change  the  character  of 
the  whole,  (g) 

6.  Adding  to  the  Oronnds  of  Action. — The  strict  rules  of 
pleading  seem  to  preclude  the  addition  at  any  stage  or  in 

(I)  A.  S.  1889,  §  41.  May  1842,  1  Ben'g  Ap.  Co.  888. 

(n)  DavidBon  v.  Bumtifiland  liag.,  (p)  Mackenzie  v,  Totmg,  21  Jan. 

8  Dec.  1886,  16  S.  226.  1869,  21  D.  804. 

(o)  See  Edinburgh  and  Glasgow  (g)  Blair  o.  Steele,  1  June  1848, 10 

Union  Canal  Ck).  v,  Cannicbael,  27  D.  1096. 
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any  way  of  an  entirely  new  gronnd  of  action  from  that  stated 
in  the  snmmon8.(r)     There  are  indeed  no  regulations  which 
eoLpressly  forbid  the  addition  of  such  new  grounds  before 
the  record  has  been  closed,  but  the  tenor  of  the  regulations 
clearly  imply  its  incompetency,  and  the  practice  is  con- 
clusively to  the  same  effect.      Thus,  an  action  concluding 
for  damages  on  the  ground  of  slander  could  not  be  amended 
60  as  to  inclnde  an  assault  as  one  of  the  grounds  for  asking 
the  damages.      The  only  case  in  which  new  grounds  of 
action  may  be  added  is  when  they  are  connected  with  the 
original  grounds  in  some  natural  or  necessary  manner,  and 
where  there  will  be  a  risk  that  the  whole  merits  of  the 
original  claim  may  not  be  disposed  of  if  the  new  matter  be 
excluded.       Thus,  a  party  suing  upon  a  written  obligation 
may  amend  to  the  effect  of  adding  the  ground  of  action 
formed  by  the  consideration  for  which  the  obligation  had 
been  granted.  («)     Again,  if  he  omit  to  state  expressly  some 
ground  of  action  apparently  implied  in  his  summons,  he 
may  add  it.      For  example,  a  party  who  was  prosecuting  a 
messenger-at-arms  for  neglect  of  duty,  on  going  on  with 
diligence  after  execution  had  been  stayed,  was  allowed  to 
add  a  statement  that  the  messenger  was  aware  of  the  stay,(^) 
and  in  another  case,  a  pursuer  complaining  of  injuries  sus- 
tained through  the  use  of  arrestments,  was  allowed  to  add 
ttiat  the  arrestments  had  been  used  maliciously  and  without 
probable  cause,  (u)      In  all  these  cases  it  will  be  seen  that 

(r)  F«r  M'Nefll  L.-P.  (in  HiU  v.  lowed. 
Kinlooh,  19  June  1855,  17  E.  959.)         («)  Campbell  o.  MitoheU,  2  July 

'The  opinion  of  the  Court  has  been  1831,   9  S.  875;    Milne  v.  Mills,  8 

repeatedly  expressed,  that   any  at-  March  1844,  6  D.  986. 
tempts  to  get  new  matter  of  fact  in-         (Q    BitoMe  v.  Dunbar,  28   Feb. 

trodnced  into  a  record  which  has  1849,  11  D.  p.  882. 
Wi  already  closed,  or  indeed  new         (u)  Brodie  v.  Toung,  19  Feb.  1861, 

matter  at  any  stage,  cannot  be  al-  18  D.  737. 
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the  additions    were  in  supplement  of  grounds  of  action 
already  stated. 

The  preceding  examples  have  been  taken  from  cases 
where  the  amendment  involved  additional  matter  of  fact. 
The  principle  is  equally  applicable  to  the  case  of  adding 
additional  matter  of  law.  Where  matter  of  law  has  to  be 
stated  in  a  summons,  as  in  the  case  of  a  statute  having  to 
be  founded  on,  it  is  competent  to  add  additional  matter  of 
law,  such  as  a  continuing  statute,(v)  or  even  (in  special 
circumstances)  an  amending  statute,  (x) 

6.  Abandoning  Oronnds  of  Action. — Grounds  of  action 
may  be  abandoned  at  any  time,  either  in  whole  or  in  part, 
and  that  without  the  necessity  of  a  formal  amendment.  It 
is  easy  to  conceive,  however,  that  there  might  be  an  excep- 
tion— such  as  that  mentioned  in  treating  of  restricting  the 
conclusions — where  the  effect  of  abandoning  a  part  would  be 
to  change  the  character  of  the  whole. 

7.  Ohanging  the  Oronnds  of  Action. — As  a  change  in 
the  ground  of  action  involves  the  abandonment  of  an  original 
ground  and  the  statement  of  a  new  ground,  it  follows  that 
it  will  be  permitted  with  great  difficulty,  if  it  be  permitted 
at  all.  It  has  been  refused  in  cases  where  the  pursuer 
wanted  to  change  his  title  to  sue,(y)  and  in  the  parallel  case 
of  his  wanting  to  change  the  capacity  in  which  he  seeks  to 
make  the  defender  liable.  («)  Of  course  in  such  cases  as 
actions  for  damages  if  a  pursuer  wanted  to  change  the 

(v)    Bankine  v.  Brown,  24  Feb.  (y)  Kisbet  v.  Cullen,  29  May  1816, 

1858,  20  D.  672.  F.  C. ;    Smith  v.  Stoddart,   5  July 

(x)  Golquhonn  v,  Oaledoni&n  and  1850, 12  B.  1185. 

DnmbartonBhire    Bailway    Go.,    10  (e)  Eirkland  v,  Gibson,  20  Dea 

July  1862,  14  D.  997.  18S1,  10  S.  167. 
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nature  of  the  wrong  on  which  he  founded,  the  amendment 
would  not  be  allowed,  (a)  But  if  the  proposed  change  be 
within,  and  not  substantially  diflferent  from,  the  original 
ground  of  action,  it  may  be  permitted. (6) 

8.  Time  for  makiiig  Amendments. — The  proper  time  for 
making  amendments  on  the  summons  is  before  the  record  is 
closed.  Till  then  any  objection  to  making  the  amendments 
founded  on  its  not  having  been  proposed  in  due  time  is  not 
readily  listened  to.  But  even  before  closing  the  record,  if 
the  amendment  be  not  proposed  |till  after  discussions  on 
dilatory  defences,  which  should  have  preceded,  and  might 
have  obviated  it,  the  Court  may  decline  to  admit  it.(c) 

After  the  record  is  closed  the  Sheriff-Substitute  is  ab- 
solutely precluded  from  permitting  amendments.  This 
prohibition  is  contained  in  §  56  of  the  Act^of  Sederunt 
of  1839,  and  was  copied  from  §  10  of  the  Judicature  Act 
The  principal  Sheriff  having  power  to  open'up  the  record,  (rf) 
it  might  be  supposed  to .  follow  that  on  exercising  that 
power  he  could  permit  amendments  as  if  the  record  had  not 
been  closed.  But  this  is  not  so.  It  has  been  decided  that 
he  cannot  do  more  than  simply  open  up  the  record 
for  the  purpose  of  getting  amended,  to  the  effect  of  making 
them  more  skilful  or  artistic,  any  pleadings'which  he  may 
have  observed  to  be  defective.(e)    This  power  should  be 


(a)  Scott  V.  Gnrle  and  Erskine,  8  proposed  .in  this  case  seemed  also 
June  1841,   2  Bob.   Ap.   Ga.    817;  incompetent 

Gilchrist  v.  Anderson,  17  Nov.  1838,  (d)  16  and  17  Vict.  c.  80,  §  16. 

1  D.  37.  (e)  Gibson  v.  Smith,  29  Jan.  1870, 

(b)  Gray  v.  Sutherland,  11    Mar.  8  Macph.  445,  where  the  First  Divi- 
1847,  9  D.  925.  sion  held  Sheriff  Glassford  Bell  to 

(ei)  Boss  V.   Mackenzie,   27   May  have  erred  in  using  the  power  to 

1836,  14  S.  845.     The  amendments  admit  of  a  new  defence  being  stated. 
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exercised  at  the  first  opportunity,  but  it  might  be  held  to 
authorise  amendments  even  after  proof;  for  the  Court  of 
Session  have  held  that  they  have  discretion  to  do  that  in 
(  ases  brought  before  them  not  falling  under  the  Judicature 
Act.(gr) 

It  has  been  questioned  whether,  when  a  limited  time 
is  allowed  for  bringing  an  action,  an  amendment  can  be 
made  after  the  expiry  of  that  time,  and  there  is  a  great  deal 
to  be  said  for  the  view  that  it  is  only  the  action  which  has 
been  brought  within  the  time,  and  not  any  different  or 
amended  action,  which  the  defender  is  bound  to  meet. 
EflTect  was  accordingly  given  to  this  view  in  a  case  decided 
in  the  Court  of  Session,  and  though  the  case  was  reversed 
on  another  point  in  the  House  of  Lords  its  soundness  on 
this  point  was  not  challenged.  (A) 

9.  Second  Amendments. — There  is  no  rule  making  a 
second  amendment  incompetent.  Courts  are  unwilling  to 
admit  them  lest  a  laxity  of  proceeding  should  be  en- 
couraged,(t)  and  in  general  they  are  excluded;  but  in 
special  circumstances  second,(A;)  and  even  third,(Q  amend- 
ments have  been  permitted. 


10.  Mode  of  Amendment. — An  amendment  of  the  sum- 
mons must  be  proposed  by  minute,  which  is  first  allowed  to 


(g)  Campbell  v.  Campbell,  10  Feb. 
1865,  3  Macph.  501. 

(h)  MitcheU  v,  Stewart,  1  Feb. 
1838,  16  S.  409,  and  (as  Thomson  v. 
Mitchell)  28  July  1840,  1  Bob.  App. 
Ca.  162. 

(t)  Graham  v.  Anderson,  12  Deo. 
1837,  16  8.  212.  The  rubric  of  this 
case  goes  too  far.  The  opinion  of 
the  Lord  Ordinary  as  to  the  incom- 


petency of  a  second  amendment  was 
not  adopted  by  the  Court,  and  the 
judgment  was  founded  on  the  inex- 
pediency of  permitting  it. 

(k)  Brodie  v.  Toung,  19  Feb. 
1851,  18  D.  787,  quoted  mipra^  p. 
223,  note  (i^). 

(0  Button  V,  Douglas,  1  Bfarch 
1851,  18  D.  604. 


Oh.  m,  8.  IV.]  AMENDING  OR  ADDING  TO  THE  PLEADINGS.     227 

be  received  and  seen,  and  then  (without  ordering  answers) 
parties  are  heard  on  it.  If  the  amendment  is  permitted, 
an  interlocutor  is  pronounced  allowing  it,  eind  directing  the 
clerk  to  add  it  to  the  summons,  which  he  accordingly  does, 
authenticating  the  addition  by  his  signature.  When  a 
summons  is  amended  in  the  absence  of  the  defender,  a  copy 
of  the  amendment  must  be  served  on  him  in  the  same 
manner  and  on  the  same  ind'iicice  as  the  original  libel.(7i) 

It  is  not  competent  to  endeavour  to  evade  the  rules  as  to 
allowing  amendments  by  the  use  of  a  supplementary  sum- 
mons, with  the  object  of  attaining  by  the  latter  means  what 
could  not  have  been  attained  by  the  former.(o) 

11.  Dispensing  with  Amendment. — ^When  a  condescen- 
dence has  been  ordered,  it  often  happens  that  additional 
grounds  of  action  are  stated  which,  strictly  speaking,  are  not 
covered  by  the  summons,  but  which  would  at  once  be 
allowed  to  be  added  by  way  of  amendment  if  attention  were 
drawn  to  the  matter.  In  such  cases  the  defender  usually 
takes  no  objection,  as  he  has  little  interest  to  do  so ;  and 
the  objection  being  of  a  preliminary  kind,  if  he  fails  to  take 
it  at  the  time  he  is  precluded  from  taking  it  afterwards.  A 
pursuer,  however  (so  long  as  the  law  as  to  amendments 
remains  in  its  present  shape),  will  do  well,  wherever  the 
addition  is  important,  and  especially  where  it  affects  the 
relevancy  of  the  claim,  and  is  not  merely  intended  to  pave 
the  way  for  proof,  always  to  get  the  authority  of  the  Court 
to  make  it  by  way  of  amendment.  If  this  be  not  done 
there  is,  farther,  the  risk — seldom  indeed  a  great  one — ^that 
the  Court  may  take  the  objection  exproprio  motu,{p)  If  the 

(»)  A.  B.  1889,  §  18.  1842,  1  BeU's  App.  Oa.,  816. 

(o)  Edinbuzgh  and  Glasgow  Union        (p)  See  Baird's  Trs.  v.  lUtohdll,  8 
Canal  Oo.   •.  Oaxmiohael,  27  May     Jidy  1845,  7  D.  1001,  when  the 
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objection  is  pleaded  that  additional  grounds  of  action  have 
been  stated  without  leave,  and  the  objection  be  not  obviated 
by  amendment,  it  must  be  discussed  before  a  proof  is 
allowed,  (g) 

12.  Acquiesdiig  in  Amendment* — ^A  party  may  bar  him- 
self from  objecting  to  an  incompetent  amendment  if  he  have 
acquiesced  in  it,  by  going  on  with  the  litigation  as  if  it  had 
been  good,  without  any  objection  at  the  time  of  making,  or 
any  appeal  against  it  at  the  proper  stage,  (r) 

13.  Amending  the  Closed  Record. — As  already  pointed 
out  in  considering  the  time  at  which  amendments  may  be 
made,  the  only  way  at  present  of  getting  an  amendment  on 
a  closed  record  is  by  taking  the  case  by  appeal  before  the 
principal  Sheriff,  on  the  first  competent  opportunity,  and  ask- 
ing him,  in  his  discretion,  to  permit  it.(«)  As  has  also  been 
shown,  the  amendments  competent  after  closing  the  record 
are  of  a  very  limited  character.     {Supra,  art.  8.) 

14.  Making  Statements  Spedflc  and  Conrecting  Errors. 

— ^There  are  two  matters  not  properly  involving  amendments 
at  all,  but  closely  connected  and  often  confounded  with  them, 
which  it  is  necessary  here  to  notice,  viz.,  explaining  am- 
biguous or  general  statements,  and  the  correction  of  obvious 
errors.  These  things  may  be  done,  when  requisite,  with  the 
permission  of  the  Court,  and  are  not  restricted  either  as  to 
time  or  mode  in  the  way  in  which  other  amendments  are. 


Lord   Ordinary   apparently    started  (r)  Johnstone  o.  Elliot,  22  June 

the  objection.  1S24,  2  Shaw  Ap.  Oa.  461. 

(q)  London  Joint  Stock  Bank  v.  (s)  16  and  17  Vict.  c.  SO,  f  16. 
SteiTBrt,  14  Jan.  1S59,  21  D.  250. 
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In  all  the  examples  given  below  the  explanations  or  correc- 
tions were  made,  in  the  Court  of  Session,  on  a  closed  record, 
notwithstanding  the  prohibition  against  amendments  of  that 
kind  contained  in  the  Judicature  Act.(t) 

It  is  frequently  necessary  for  the  safety  of  one  of  the 

parties  that  a  greater  specification  should  be  added  to  a 

record.     A  simple  instance  is  where  the  party  has  taken  too 

great  latitude  in  point  of  time,  and  it  is  required  to  be  stated 

more  precisely,  (u)    But  it  applies  to  other  matters  as  well 

as  time.      For  example,   a  party  suing  for  damages  for 

alleged   injuries  may  be  called  on  or  permitted  to   give 

farther  specification  in  regard  to  the  way  in  which  he  was 

iiijured,(t;)  or  to  the  complaints  which  he  made  of  them.(a:) 

Even  such  important  parts  of  a  pursuer's  case  as  the  nature 

ol  his  title  have  been  allowed  to  be  made  more  specific,  (y) 

Clerical  errors  may  be  corrected,  with  permission,  at  any 

time.    In  the  case  where  the  context  clearly   shows  the 

error  to  have  been  clerical  there  is  no  diflBculty.(«)     In  other 

cases  it  must  be  made  to  appear  in  some  sufficient  manner 

that  the  error  was  clerical,  (a)     Errors  caused  by  deficient 

information  are  not  clerical  errors,  and  cannot  be  corrected 

as  such,  except  in  special  cases.     Such  a  case  occurs  when 

access  has  been  refused  to  a  deed,  and  a  party  is  thereby 

obliged  to  describe  it  from  memory.    In  that  case  an  error 

in  the  date  has  no  other  effect  on  the  opposite  party  than  an 

enor  obviously  clerical.  (6)      Care  must  be  taken  not  to 

(Q  6  Geo.  IV.  c.  20,  {  10.  Jan.  1880,  8  S.  890. 

(u)  Stephen  v.  Paierson,  1  March         («)  M'AJlister  v.  British  Plate  Glass 

1866,  3  Macph.  671.  Company,  19  Feb.  1869,  21  D.  646. 

(v)  tfackenziev.  Woddrop,  24  Jan.         (a)  Bayne  v.  Macgregor,  18  June 

1854, 16  D.  381.  1862,  24  D.  1130. 

(«)  Broadwood  v.  Hunter,  2  Feb.         {b)  BigneU  v,  Flint,  14  Deo.  1869, 

^^55, 17  D.  340.  22  D.  190. 

(y)  Ferguson  v.    Steavenson,    26 
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allow,  under  the  guise  of  correcting  a  clerical  error,  a  change 
in  the  ground  of  action,  (c)  The  general  mode  of  correcting 
a  clerical  error  is  by  minute,  followed  by  an  interlocutor,  but 
it  might  also  be  done  by  a  marking  on  the  margin,  signed 
by  the  clerk  by  the  judge's  order,  (d)  In  some  cases  no 
amendment  is  made  at  all,  and  the  clerical  error  is  simply 
disregarded,  (e) 

16.  Appointments  to  Confess  or  Deny. — ^Applicable  to 
certain  cases  there  is  a  special  power  of  pronouncing  orders 
with  a  view  to  making  the  record  specific.  When  the 
record  has  been  closed,  or  at  such  earlier  stage  £ts  the 
Sheriff  shall  think  expedient,  power  is  given  to  him  to 
order  the  parties,  or  either  of  them,  by  writing  under  their 
hands,  "to  confess  or  deny"  specified  facts. (y)  Where 
records  are  properly  framed  and  construed  this  power 
seldom  requires  to  be  used.  If  a  party  fails  in  reply  to  a 
call  upon  him  to  confess  or  deny,  he  is  held  as  confessed  to 
such  an  extent  as  the  Sheriff  thinks  just. 

16.  Ordering  Statements  of  Acconnts.— In  some  cases, 
such  as  those  which  depend  on  the  result  of  an  accounting, 
a  record  does  not  fully  bring  out  the  question  at  issue, 
and  it  is  sometimes  therefore  expedient  that  statements  of 
accounts  should  be  lodged.  The  Sheriff  accordingly  has  it 
in  his  power  to  call  on  either  party  to  lodge  statements  of 

(0)  HiU  V,  Kinlock,  19  June  1865,  1828,  6  S.  1130.     A  summons  for 

17  D.  958.     The  action  complained  aliment  said  the  child  was  bom  in 

of  damages  done  by  a  flood  occurring  February,  when  it  should  have  been 

in  **  April  1850,"  and  the  pursuer  January.        Aliment   was   awarded 

wished  to  correct  the  time  to  *'  the  from  the  former  date  without  amend- 

spring  of  1 851 . "  ment. 

(d)  See  note  (a)  p.  229.  (g)  A.  8.  10  July  1839,  §  66  (App. 

(e)  Hutch  ison  v.  Thomas,  10  July  Part  L) 
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all  accounts  relevant  to  the  matter  at  issue.(A)  To  clear  up 
such  matters  farther,  he  may,  when  the  accounts  are  lodged, 
also  order  objections  to  them  to  be  lodged,  and  then  he  may 
allow  answers  to  those  objections  ;  and  lastly,  he  may  allow 
both  the  objections  and  the  answers  to  be  revised.  Since 
1853  it  has  been  requisite  to  exclude  argument  from  such 
pleadings.  («')  The  Act  of  Sederunt  does  not  point  out  any 
particular  stage  of  the  process  as  the  proper  one  for  lodging 
such  accounts  and  relative  pleadings;  but  as  the  Act  of 
1853  contemplates  that  the  first  thing  to  be  done  in  all 
actions  is  to  make  up  the  record,  they  should  not  in  general 
be  ordered  till  that  has  been  done.  There  are  cases,  how- 
ever, where  to  delay  the  accounts  in  this  way  would  be  to 
waste  the  record ;  and  in  cases  where  right  to  see  the 
accounts  is  not  disputed  there  seems  no  absolute  incom- 
petency in  beginning  by  ordering  their  production, 

17.  Hes  noviter  veniens  ad  notitiam.— Hitherto  we  have 
dealt  with  the  modes  of  stating  matters  known,  or  which 
ought  to  have  been  known,  to  the  parties  at  the  time  of 
lodging  the  pleadings  which  contained  or  shoidd  have  con- 
tained them.  The  addition  of  matter  coining  to  knowledge 
after  the  record  has  been  closed  is  provided  for  by  section 
58  of  the  Act  of  Sederunt  of  1839,  which  regulates  the 
lodging  of  a  '*  statement  of  any  matter  of  fact  or  document 
noviter  veniens  ad  notitiam^  or  emerging  since  the  record 
was  closed."(i) 

With  reference  to  the  matters  of  fact  (as  distinguished 
from  documents)  which  may  thus  be  brought  forward,  they 
must,  in  the  first  place,  be  such  as  it  was  essential  to  have 

{h)  A.  S.  1839,  i  87.  framed  on  the  model  of  §  10  of  the 

(0  16  and  17  Vict.  c.  80,  §  12.  Judioature  Act. 

(jfc)  A.   S.    10    July   1839,  §  58, 
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stated  in  the  original  record.  The  provisions  as  to  bring- 
ing forward  res  noviter  will  not  be  allowed  to  be  used 
as  a  means  for  introducing  new  evidence,  discovered  since 
the  proof  was  closed.  If  such  evidence  be  discovered,  its 
admission  must  be  applied  for  by  asking  additional  proof, 
and  its  admissibility  will  depend  on  the  competency  of 
allowing  such  proof. (Z)  In  the  second  place,  as  the  name 
implies,  the  matter  must  have  come  to  the  knowledge  of 
the  party  since  the  record  was  closed.  It  is  not,  however, 
enough  to  make  it  res  noviter  that  the  party  simply  did  not 
know  of  it  when  the  record  was  closed.  To  hold  this  might 
make  parties  careless  in  their  investigations.  Nothing  is 
res  noviter  which  it  was  in  the  power  of  the  party  to  have 
discovered  with  ordinary  care  before  closing  the  record. (») 
The  competency  is  therefore  very  much  a  question  of  circum- 
stances, (o)  Thus,  it  was  held  that  the  ignorance  was  inex- 
cusable where  attention  had  been  directed  to  the  matter  by 
a  defence  in  a  former  action  \(jp)  while,  on  the  other  hand, 
the  ignorance  was  excused  where  the  facts  appeared  from 
evidence  withheld  by  the  other  party  till  the  record  had 
been  closed,  (g') 

With  reference  to  documents,  the  principle  is  the  same 
as  with  reference  to  matters  of  fact.  A  newly  discovered 
document  cannot  be  founded  on  in  the  record  unless  it  be 
one  necessary  to  support  or  negative,  in  whole  or  in  part,  a 
ground  of  action  or  defence.     It  must  also  be  a  document  of 


{t)  liongworth   v.   Telyerton,   10  land  v.  McClelland,  infra,  note  (t). 

March  1865,  8  Macph.  645.  (p)  North  British  Railway  Co.  v. 

(n)  Per  Itord  President  in  Camp-  Brown,   Gordon,   &  Co.,   12    June 

bell  V,   Campbell,  10  Feb.   1865,  3  1857, 19  D.  840. 

Macph.  .'>04.  (q)  Bain  v,  Balfour,  1  June  1838, 

(o)  Per  President  M*NeiU  in  Mait-  16  8.  1097. 
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whose  existence,  or  of  whose  contents,  the  party  was  excus- 
ably ignorant  at  the  date  of  closing  the  record.  What  is 
excusable  ignorance  is  (as  formerly)  a  question  of  circum- 
stances. It  has  been  supposed  that  there  was  a  rule  that 
documents  recorded  in  the  public  records  could  in  no  case 
be  founded  on  as  res  noviter;  but  that  is  a  mistake,  and 
such  deeds  have  been  admitted,  (r)  It  will,  however,  be  an 
element  in  considering  how  far  the  party  was  excusably 
ignorant,  and  will  raise  a  presumption  against  him.  (9) 

18.  lime  for  stating  Sea  Noviter. — By  the  Act  of 

Sederunt  it  is  made  competent  to  tender  a  statement  of  res 
noviter  at  any  time  before  final  judgment  is  pronounced. 
This  obviates  a  difficulty  which  has  occurred  in  the  Court  of 
Session  in  interpreting  the  Judicature  Act,  where  the  like 
proceeding  was  made  competent  at  any  time  in  the  "  course 
of  a  cause."  A  party  may,  however,  foreclose  himself  from 
the  right  to  make  the  statement  if  he  delay  to  do  so,  after 
discovering  the  fact  or  document,  until  another  material 
step  in  the  process  (such  as  a  proof)  has  been  taken,  (t) 

19.  Mode  of  stating  Res  Noviter. — The  mode  of  making 
a  statement  of  res  noviter  is  somewhat  complicated.  The 
party,  begins  with  a  motion  for  leave  to  lodge  it,  which  he 
may  make  either  verbally  or  by  a  short  note  without  argu- 
ment. The  Sheriff  then  appoints  him  to  give  in  within  a 
specified  time  a  condescendence,  stating,  in  the  first  place, 
the  alleged  res  noviter,  and,  in  the  second  place,  the  circum- 
stances under  which  it  only  recently  came  to  his  knowledge. 

(r)  Maitland  v.  McClelland,  2  July     1825,  1  Wilson  and  Shaw,  353. 
1857,  19  D.  945.  (t)  Hansen  v.  Craig,  16  July  1858, 

(«)  Grahame  v,  Grahame,  14  June     20  D.  1306. 
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Either  in  this,  or  by  a  subsequent  order,  the  Sheriff  may,  if 
he  see  cause,  appoint  the  other  party  within  a  specified 
time  to  answer  the  second  part  of  the  condescendence. 
The  Sheriff  then  determines,  upon  proof  or  otherwise^  whether 
the  res  noviter  is  to  be  added  to  the  cause.  At  the  same 
time  he  determines,  or  specially  reserves,  the  point  of  ex- 
penses. If  he  is  of  opinion  that  the  res  noviter  ought  to  be 
added,  he  pronounces  an  order  to  that  effect,  and  appoints 
the  opposite  party  to  answer  the  first  part  of  the  condescend- 
ence. The  proceeding  finishes  by  the  record  being  closed 
of  new  upon  the  additional  papers,  (w) 


Section  V. — Of  Abandonino,  Conjoining,  and  Sisting 

Actions. 


ABANDONING    ACTIONS. 

1.  Mode  of  Abandoning, 

2.  Time  of  Abandoning, 

3.  Minute  of  Abandonment. 

4.  Vondition  as  to  Expenses. 

5.  Requisite  Interlocutors, 

6.  Partial  Abandonment, 

CONJOINING  ACTIONS. 

7.  Power  of  Conjoining, 

8.  IVhen  proper  to  Conjoin — Case  of 

Parties  being  the  same. 


9.  When  proper  to  Conjoin — Case  of 
Parties  not  being  the  same. 

10.  Neither  Parties  nor  Matters  at 

issue  thesame, 

11.  Time  of  Conjoining. 

12.  Mode  and  Effect  of  Conjoining,  ^ 

13.  Disjoining  Conjoined  Actions. 

SISTING  ACTIONS. 

14.  Power  of  sisting  Actions. 

15.  Sisting  to  haoeJDocwment  Stamped. 


abandoning  actions. 


The  power  to  abandon  an  action,  and  to  commence  pro- 
ceedings anew,  is  a  power  given  to  pursuers,  to  meet  the  case 
of  their  finding  that  the  action  has  been  mismanaged  in 


(u)  A.  S.  10  July  1839,  §  68. 
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some  respect,  and  to  enable  them  to  save  the  time  that 
would  be  lost  in  going  on  to  have  the  action  dismissed,  or  to 
the  still  worse  event  of  having  a  decision  pronounced  adverse 
to  the  claim.  The  power  is  considered  to  be  under  su£Bcient 
control  when  payment  of  expenses  is  made  a  condition 
of  the  right  to  abandon.  There  is  no  similar  power  to  a 
defender  who  finds  that  he  has  mismanaged  his  defence. 

1.  Mode  of  Abandonizig. — ^Before  enrolment  the  action 
may  be  abandoned  by  a  letter  from  the  pursuer,  coupled  with 
a  judicial  renunciation  of  it  in  the  new  action  brought  in  its 
8tead.(t7)  It  is  erroneous,  however,  to  suppose  that  a  letter 
alone  is  su£5cient  to  effect  the  abandonment  of  an  action 
which  has  not  been  enrolled,  (x) 

After  enrolment,  the  abandonment  of  actions  is,  in  prac- 
tice, regulated  entirely  by  the  Act  of  Sederunt  of  1839, 
though  there  seems  to  have  been  no  express  repeal  of  the 
old  common  law  power  of  abandoning,  which,  before  litiscon- 
testation, was  exercised  by  the  pursuer  passing  from  the 
instance  on  payment  of  the  defender's  expenses  ;(^)  and, 
after  litiscontestation,  was  carried  out  by  pronouncing  decree 
of  absolvitor,  and  dealing  with  expenses  as  to  the  court 
might  seem  right  (2)  The  common  law  powers  are  in  disuse, 
and  are  not  now  of  consequence,  because  the  remedy  before 
litiscontestation  is  the  same  as  that  in  the  Act  of  Sederunt ; 
and  the  discretion  which,  after  litiscontestation,  was  got  in 
regard  to  expenses,  was  at  the  cost  of  the  pursuer  having  to 
submit  to  decree  of  absolvitor. 

(v)  LfucUaw   V.  Smith,  8    March  M.  12,125 ;  Oamousie,  18  Deo.  1669, 

1834,  12  S.  688.  M.  12,184 ;  Stair,  4.  40.  8. 

(x)  Per  Deas  in  Campbell's  Trus-         (z)  Jolly,  10  June  1625,  M.  12,129; 

tees    V.  Campbell,   3  July   1863,   1  Caledonian  Iron  Company  v,  Clyne, 

Macph.  1019.  14  Dec.  1831,  10  S.  133. 

[ff)  Knows  V.  Irvine,  Mcrch  1583, 
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The  provisions  of  the  Act  of  Sederunt  are,  that  "  it  shall 
be  competent  to  the  pursuer,  before  any  interlocutor  of 
absolvitor  is  pronounced,  to  enter  on  the  record  an  abandon- 
ment of  the  cause  on  paying  full  expenses  to  the  defender, 
and  to  bring  a  new  action  if  otherwise  competent."(a) 

2.  Time  of  Abandoning. — In  the  Court  of  Session  the 
clause  of  the  Judicature  Act  corresponding  with  the  clause 
above  quoted  gives  no  power  of  abandoning  till  the  record 
has  been  closed.  (6)  In  the  Sheriff  Court  there  is  no  such 
limitation.  In  the  Act  of  Sederunt  passed  in  1828,  to  carry 
out  the  Judicature  Act,  another  limitation  was  put  on  the 
power  of  abandonment  in  the  Court  of  Session,  so  as  to  make 
it  incompetent  to  abandon  not  only  after  actual  absolvitor, 
but  after  any  interlocutor  "  leading  by  necessary  inference  to 
such  absolvitor."(c)  This  limitation,  calculated  only  to  give 
rise  to  nice  questions,  has  not  been  repeated  in  the  Act  of 
Sederunt  of  1839.  (d)  It  is  the  actual  pronouncing  of  judg- 
ment which  ends  the  power,  and  though  opinions  may  have 
been  delivered  fatal  to  the  pursuer's  case,  he  is  in  time  to 
abandon  so  long  as  the  terms  of  the  interlocutor  of  absolvitor 
are  not  settled,  (e) 

3.  ttinute  of  Abandonment. — The  pursuer  must  enter 
his  abandonment  on  the  record.  This  is  done  by  minute. 
Formerly  it  was  common  for  the  minute  to  contain  an  offer 
to  pay  expenses,  and  a  reservation  of  right  to  bring  a  new 

(a)  A.  S.  1889,  §  61  case  was  the  veiy  clear  one,  that  a 

{b)  6  Geo.  IV.  c.  120,  §  10.  piirsuer  could  abandon  after  an  inter- 

(e)  A.  S.  11  July  1828,  §  115.  locutor  limiting  his  mode  of  proof  to 

(d)  Substantially,    however,    the  writ  or  oath, 

provisions  are  the  same ;  Kermack  v,  (e)  Western   Bank   v,   Baird,   20 

Kennack,  27  Nov.  1874,  2  R  160.  March  1862,  24  D.  859. 
The  particular  point  settled  in  this 
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action,  but  the  Court  of  Session  have  decided  that  this  is 
irregular,  and  that  the  minute  in  that  court  should  simply 
be — "  abandon  this  cause  in  terms  of  the  statute."  In  like 
manner,  the  minute  in  the  Sheriff  Court  should  contain  no 
qualification  or  reservation,  (gr) 

4.  Oondition  as  to  Expenses. — ^Payment  of  expenses  is 
a  condition  precedent  of  abandonment.  Though  an  inter- 
locutor holding  the  action  abandoned  has  been  pronounced, 
the  action  will  subsist  till  the  expenses  have  been  fixed  and 
decerned  for,  and  a  new  action  will  be  incompetent  until 
actual  payment.  If  the  defender  delay  to  proceed  to  settle 
the  question  of  expenses,  the  pursuer  may  consign  a  suitable 
amount,  and  the  defender  will  be  held  in  the  new  action  as 
barred  from  objecting.  (A)  The  case  in  which  this  was  settled 
perhaps  went  too  far  in  holding  that  it  was  su£5cient  to 
consign  the  amount  after  the  new  action  had  been  brought. 
It  has  recently  been  held — ^and  the  necessity  for  the  decision 
must  be  regretted — that  a  new  action  was  incompetent 
because  the  summons  was  served  on  the  day  before  decree 
for  expenses  was  pronounced  in  the  abandoned  action ;  and 
that  even  accepting  payment  of  those  expenses  did  not 
preclude  the  defender  from  stating  this  plea.(t) 

"  Full  expenses  "  in  the  Act  of  Sederunt  mean  the  ex- 
penses as  between  party  and  party,  without  being  subject  to 
any  modification,  but  do  not  mean  expenses  as  between 
agent  and  client.  (A;) 

6.  Requisite  Interlocutors. — In  addition  to  the  minute 

{g)  Adamson   o.  Chiild,   28    June  (t)  Aiiken  o.  Dick,  7  July  1868,  1 

1867,  6  Macph.  847.  Macph.  1088. 

(A)  Lawson  «.  Low,  1  July  1S46,  7  (Jc)  Lockhart  v.  Lockhart,  16  July 

D.  960.  1846,  7  D.  1046. 
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and  the  payment  of  the  expenses,  the  abandonment  to  be 
complete  requires  to  be  sustained  by  an  order  of  the  court. 
This  is  absolutely  necessary,  and  if  the  Sheriff  should  mis- 
takenly refuse  to  pronounce  such  an  order  the  pursuer  must 
appeal. (0  The  proper  form  of  order  is,  "to  hold  the  action 
as  abandoned  under  the  condition  and  reservation  contained 
in  the  61st  section  of  the  Act  of  Sederunt  of  10th  July  1839." 
The  order  should  contain  no  other  conditions  or  reserva- 
tions, (w)  It  is  unnecessary  to  "dismiss"  the  action;  and 
wrong  to  pronounce  absolvitor.  Sometimes  the  order  is 
pronounced  at  once  on  the  minute  of  abandonment  being 
lodged,  and  sometimes  not  till  after  the  receipt  for  the  ex- 
penses has  been  produced,  but  there  is  no  material  difference 
between  the  ways,  and  though  the  latter  seems  fully  the 
more  accurate,  the  former  seems  that  followed  in  the  Court 
of  Session. 

6.  Whether  Partial  Abandonment  Competent.— It  has 

not  been  decided  whether  it  is  competent  to  abandon  part  of  an 
action.  After  decree  disposing  of  part  of  the  conclusions 
has  been  pronounced,  it  would  appear  quite  competent  for 
the  pursuer  to  abandon  the  remainder,  as  that  remainder 
would  then  be  the  whole  action  before  the  Court ;  but  the 
question  is  more  diflBcult  whether  a  pursuer  can  abandon  a 
part  of  his  action,  go  on  with  the  remainder,  and  bring  a 
new  action  as  to  the  abandoned  part  ?  Of  course  he  may 
restrict  the  conclusions  of  his  summons,  but  the  result  of 
doing  that  would  be,  that  the  points  cut  out  by  the  restric- 

(2)  Cormaok  v.  Waters,   28  Feb.  which  the  pursuer's  agent  had  with- 

1846,  8  D.  889.     (In  this  case  the  drawn.)    Muirv.  Barr,  2  Feb.  1849, 

Sheriff  refused  to  hold  the  action  as  11  D.  488. 

abandoned  tiU  it  should  appear  what         (n)  Bee  Western  Bank  v,  Baird, 

had  become  of  some  steps  of  process  ntpra. 
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tion  would  be  held  tt\a  determined  against  him.  The  diflS- 
culty  is,  whether  he  can  so  abandon  part  of  the  conclusions 
as  to  reserve  right  to  bring  a  new  action  on  them  ?  and  on 
that  question  the  considerations  of  weight  seem  to  be,  that 
while  the  Act  of  Sederunt  neither  expressly  authorises  nor 
even  contemplates  such  a  course,  to  follow  it  would  be  to 
subject  the  defender  to  an  accumulation  of  actions,  (o) 


CONJOINING  ACTIONS. 

7.  Power  of  Ooxvloining.— When  actions  in  court  depend 
between  the  same  parties,  or  relate  to  the  same  matter,  it  is 
frequently  desirable  to  conjoin  them,  so  as  to  save  trouble 
and  expense.  No  special  regulations  have  been  made  direct- 
ing when  or  how  this  should  be  done.  Each  case  is  judged 
of  by  itself,  and  it  is  in  the  discretion  of  the  court  to  say 
when  it  should  be  done.  In  the  Court  of  Session,  where 
each  Division  and  each  Lord  Ordinary  forms  a  distinct 
Court,  there  is  often  used  a  proceeding,  short  of  conjoining, 
called  remitting  ob  contingentiam,  by  which  connected  actions 
enrolled  before  different  judges  are  transferred  so  as  to  bring 
them  before  the  same  judge.  The  rules — ^partly  statutory — 
imder  which  this  is  done  need  not  be  considered  here,  be- 
cause there  is  no  practice  (however  useful  it  might  occa- 
sionally be)  of  remitting  causes  from  one  Sheriff  Court  to 
another ;  (p)  and  in  the  Sheriff  Courts  where  there  is  more 
than  one  judge  the  rolls  are  kept  apart  for  convenience  only, 
and  causes  may  be  transferred  from  one  judge  to  another  at 
the  discretion  of  the  Sheriff. 

{o)  See  Wilson  v.  Magistrates  of     June  1862,  24  I).  1054. 
MuBselbargh,  22  Feb.  1868,  6  Macpb.         (p)  Tbere  is  an  exception  in  maii- 
488,  and  Hay  v.  Earl  of  Morton,  6     time  cases,  wbicb  see  infra. 
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8.  When  Proper  to  Oonjoin— Case  of  Parties  being  the 
same. — If  the  parties  are  the  same,  there  is  such  an  obvious 
convenience  in  having  the  actions  disposed  of  together  that 
there  will  be  a  disposition  to  conjoin  them  if  the  subject 
matter  of  the  one  is  connected  with  that  of  the  other,  though 
the  connection  may  not  be  very  close.  There  must,  how- 
ever, be  something  to  be  gained  by  the  conjunction,  in  the 
way  of  either  shortening  or  simplifying  the  investigation 
and  the  settlement  of  the  questions  at  issue  ;  and  it  will 
not  be  done  if  it  is  to  prejudice  the  rights  of  either  party. (g) 
Thus,  though  the  parties  were  the  same,  and  the  subject 
matter  was  almost  the  same,  the  Court  refused  to  conjoin 
where  the  effect  would  have  been  to  give  the  defenders  the 
benefit  in  regard  to  the  whole  case  of  certain  pleas  which 
they  had  stated  in  the  second,  but  had  omitted  to  state  in 
the  first,  action,  (r)  Conjunction,  in  like  manner,  will  be 
refused  if  it  is  to  have  the  effect  of  giving  to  a  party  the 
benefit  of  a  plea  of  compensation  to  which  he  is  not  entitled,  (s) 
The  motion  for  conjunction  may  be  refused  on  grounds  of 
mere  expediency,  as,  for  instance,  if  it  be  desirable  to  have 
the  one  action  tried  before  the  other,  or  in  a  different  manner 
from  the  other. 

9.  Whether  Proper  to  Oonjoin— Case  of  Parties  not  being 
the  same. — Even  though  the  parties  be  not  exactly  the 
same,  actions  as  to  the  same  matter  may  be  conjoined  if 
there  be  the  prospect  of  great  convenience  in  doing  so,  in 
the  way  of  making  one  record  or  one  proof  serve  for  alL 
Thus,  two  actions  were  conjoined  where  different  pursuers 

(g)  Waachope  v.  The  North  British  Drew  and  Dick,  12  July  1861 ,  23  D. 

Railway,  6  March  1862,  4  Maoqneen  1278. 

Ap.  Oa.  348.  («)  M'Leay  v.  Rose.  17  Feb.  1826, 

(r)  National  Exchange  Company  v.  4  8.  481. 
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were  making  the  same  demand  on  a  defender.  (^)  Actions 
were  also  conjoined  where  the  same  pursuer  prosecuted 
different  defenders  in  regard  to  the  same  matter.  (t«)  In  the 
same  way  counter  actions  may  be  conjoined,  although  the 
pursuers  of  the  one  may  not  be  altogether  the  same  as  the 
defenders  in  the  other,  provided  that  both  actions  are  such 
as  to  make  it  desirable  to  have  all  the  parties  in  the  field  in 
settling  each  of  them,  (v)  This  principle  does  not  apply  where 
the  second  action  is  one  of  relief,  brought  by  the  defender  of 
the  first  against  some  third  party ;  for,  though  both  actions 
are  (in  a  certain  sense)  in  regard  to  the  same  matter,  the 
defender's  liability  in  the  first  may  depend  upon  quite  diff'er- 
ent  considerations  from  his  right  to  relief  in  the  second.  («) 

10.  Neither  Parties  nor  Matters  at  issue  the  same. — 

If  neither  the  parties  nor  the  grounds  of  action,  nor  yet 
the  remedies  claimed,  be  exactly  the  same,  the  cases  cannot 
be  conjoined  ;  even  though,  in  regard  to  each  of  them,  the 
actions  should  be  closely  connected.  In  such  a  case  the 
difiiculties  of  keeping  separate  what  pertained  to  each  action 
would  more  than  counterbalance  any  saving  gained  by  having 
a  joint  inquiry,  (y) 


11.  Time  of  Ooi^joining. — Both  actions  must  be  in  de- 
pendence and  tanst  be  before  the  same  court.  It  is  desirable, 
also,  that  they  should  both  be  at  the  same  stage,  and,  if 
possible,  this  stage  should  be  before  closing  the  record. 
When  they  are  not  in  the  same  stage  the  first  action  may  be 

(t)  LindBay  v.  Chapman,  23  Feb.  (y)    W  Dowall   v,   Campbell,    17 

1826,  4  S.  49a  Feb.  1888,  16  S.  629. 

(u)  Bnodeooh  v.  Cowan,  23  Feb.  (x)  Mackay  v.  Greenhill,  14  July 

1866,  4  Biaoph.  475.     The  defenders  1858,  20  D.  1251 ;   Gray  v.  Kerr,  7 

were  oliarged  with  making  nuiaanoea  Feb.  1837,  15  8.  494. 

in  a  riyer  at  different  stages  of  its  (y)  Western  Bank  v.  Douglas,  20 

course.  March  1860,  22  B.  4 17. 

Q 
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delayed  until  the  second  has  been  brought  up.  After  a 
proof  has  been  taken  in  one  of  the  actions,  it  can  only  be  in 
very  special  circumstances  that  it  will  be  desirable  to  con- 
join with  another,  in  which  proof  has  not  been  taken. 

12.  Mode  and  Effect  of  Ooqjoining. — The  mode  of  con- 
joining is  by  writing  an  interlocutor  to  that  effect  in  both 
actions ;  and  thereafter  both  processes  proceed  together. 
The  interlocutors,  after  conjunction,  are  written  on  the 
interlocutor  sheet  of  the  principal  action,  or  on  a  new  inter- 
locutor sheet,  and  all  steps  taken  are  applicable  to  both. 
Steps  taken  before  conjoining  remain  applicable  only  to  the 
action  in  which  they  have  been  taken,  unless  there  has  been 
an  express  consent  or  order  at  the  time  of  conjoining  that 
they  should  be  applicable  to  both.  In  disposing  of  the 
conjoined  actions  all  conclusions  should  be  specially  dis- 
posed of,  so  as  distinctly  to  show  what  is  done  in  each 
action. 

18.  Of  DiBJoiniiig  Actions. — Actions  which  have  been 
conjoined  may  be  disjoined  at  any  time.  For  example,  this 
has  been  done  where  it  has  turned  out  that  it  would  be 
better  after  all  to  try  one  of  them  before  the  other.  («) 
If  they  have  a  joint  record,  it  may  remain  the  record  in 
the  leading  action,  and  a  new  record  may  be  made  up  in 
the  other. 

SISTING  ACTIONS. 

14.  Power  of  Sisting  Actions. — The  power  of  sisting  an 
action  is  a  power  by  which  the  action  is  delayed  until 
either  the  pursuer  or  the  defender  shall  have  taken  some 
particular  proceeding.  This  power  is  sparingly  exercised,  as 
it  interferes  to  some  extent  with  the  right  of  every  litigant  to 
have  his  case  heard  and  determined  as  quickly  as  possible. 

(e)  Turner  v.  Tuimock's  Trustee,  29  Jan.  1864,  2  Macph.  509. 
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'be  actions  "which  it  is  competent  to  sist  are  asually 
orj  actions  which  a  pursuer  has  brought  too  Boon;  for 
iple,  where  be  ought  first  to  have  brought  a  reduction 
ear  away  Bome  deed  eBtabhshing  the  defendei's  right,(a) 
0  have  brought  a  declarator,  (&)  or  proving  of  the 
r,(c)  to    establish  his  own  right.      In  such  cases  the 

process  is  sisted  for  a  reasonable  period,  to  allow  the 
uer  to  bring  the  requisite  action.  The  same  principle 
ies  where  a  pursuer  brings  an  action  in  circumstances 
re  he  ought  to  have  waited  for  the  completion  of  pro- 
inga  already  in  dependence,  (d) 

[n  other  cases  the  power  is  exercised  to  enable  the 
nder  to  bring  an  action  to  constitute  some  defence 
ch  he  is  not  allowed  to  plead  by  way  of  exception. 
e  the  process  is  sisted  to  allow  the  defender  to  bring 

requisite  action.  The  power  of  sisting  must  not,  how- 
r,  be  used  so  as  to  give  the  benefit  of  pleas  to  a  defender 
vhich  he  has  no  right.  It  is,  for  example,  incompetent 
sist  an  action  for  a  liquid  claim  till  an  illiquid  claim  is 
istituted ;  though,  if  the  action  for  the  tatter  be  almost 
npleted,  there  is  a  discretion  to  sist  the  former  for  a  short 
riod,  on  the  authority  of  the  maxim  Quod  atatim  liquidari 
'^t  pro  jam  liquido  habetur.(e) 

Sisted  actions  may  be  revived  by  recalling  the  sist, 
lich  may  be  done  either  on  the  completion  of  the  pro- 
3diogs  for  which  it  was  allowed,  or  on  the  failure  of  the 
>per  party  to  proceed  diligently  with  them.  As  it  is 
competent  to  take  any  proceedings  in  a  sisted  action, 

a)  Birrall  r.  Dundee  Oud  Com-  (e)  OfBcera  of  Ordnanee  r.  Wood, 
aoneiB,  26  Not.  1S66,  29  Jorist,      8  Mwcb  I82S,  S  S.  629. 

M'Tjmn  g.  Steele,  IS  Nor.  1S6T,  (dj  Girdwood  f.   EercnleB  latat. 

D.  i8.  >nce  Co.,  2  Feb.  1833,  11  B.  851. 

b)  Loudon  V.  ToQug,  21  '  Kaj  (<)  Mnnio  «.  Hscdonsld'e  Eieoti- 
«,  IB  D.  856.  tots,  30  March  lS6(i,  4  Hacpb.  687. 
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it  should  not  be  liable  to  the  statutory  dismissal  which 
overtakes  actions  in  which  the  parties  take  no  steps  for  a 
certain  period,  (y) 

15.  Sisting  to  have  Document  Stamped. — ^Where  either 
party  produces  and  founds  on  a  document  which  requires  to 
be  stamped  before  it  can  be  looked  at  by  the  Court,  it  is 
competent  to  sist  the  action  for  a  reasonable  time,  to  enable 
the  party  to  get  the  stamp  affixed  by  the  proper  authorities. 
The  better  course,  however,  in  general,  is  to  pay  the  stamp- 
duty  and  penalties  to  the  Clerk  of  Court,  on  the  production 
of  the  document  as  evidence.  This  is  done  in  terms  of  a 
provision  in  the  Stamp  Act  of  1870.  (A)  It  is  not  regular^ 
however,  at  this  stage  to  determine  any  question  as  to  who 
is  to  be  liable  for  the  expenses  of  the  post-stamping. 
These  must  be  borne,  in  the  first  place,  by  the  party  who  is 
obliged  to  found  on  the  deed  ;(i)  though,  if  the  deed  be  a 
bilateral  one,  and  he  succeed  in  his  action,  the  Court  may, 
and  in  general  will,  in  dealing  with  the  expenses  of  the 
action  award  to  him  the  half  of  what  the  stamping  has 
coBt{k) 

(g)  16  and  17  Viot.  o.  80,  §  15;  payable  by  Iaw  on  stamping  the  same 

and  tT^a,  section  VlL  as  aforesaid,  and  of  a  furtlier  snm  of 

{h)  33  and  84  Vict.  c.  97,  §  16,  the  one|poimd,  be  receiyed  in  evidence, 

first  paragraph  of  which  is  in  these  saying  all  jnst  exceptions  on  other 

terms: — "Upon  the  production  of  gronnds."     The  second  pazagraph 

an  instroment  chargeable  with  any  directs  the  officer  to  grant  a  receipt 

duty  as  eyidence  in  any  court  of  ciyil  for,  register  and  report  the  payment, 

judicature  in  any  part  of  the  united  The  third  paragraph  authorises  the 

kingdom,  the  officer  whose  duty  it  is  Commissioners  of  Inland  Beyenue  to 

to  read  the  instrument  shall  call  the  put  a  denoting  stamp  on  the  instm- 

attention  of  the  judge  to  any  omis-  ment. 

sion  or  insufficiency  of  the  stamp  (t)  Neil  v.  Leslie,  19  March  1867» 

thereon,  and  if  the  instrument  is  one  5  Hacph.  684. 

which  may  legaUy  be  stamped  after  {k)    M'Bouall  v.  Caird,   19  July 

the  execution  thereof,   it  may,   on  1870,    8    Macph.    1012;    Wylie   v. 

payment  to  the  officer  of  the  amount  Times  Fire  Assurance  Go.,  16  Ifaroh 

of  the  unpaid  duty,  and  the  penalty  1861,  28  D.  727. 
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Section  VI. — Of  Occasional  Procbedingb  in  the  way  of 

Proof. 


JUDICIAL  EXAMIKATIOSrS. 

1.  WTien   Judicial   Examination 

competent, 

2.  Time  of  taking  Examination, 

3.  Mode  of  taking  Examination, 

4.  Party  failing  to  appear, 

5.  Effect  of  AdnUssions, 

JUDICIAL  VISITATIONS. 

6.  How  Judicial  Visitations  made, 

7.  Purpose  of  Visitations, 

REMITS  TO  REPORT. 

8.  JVhm  competent  to  make  Remit 

to  a  Reporter, 

9.  Remits  not  of  Consent, 

10.  Remits  of  Chnsent. 

11.  Time  for  Remitting, 


12.  Of  ObjectioTis  and  Answers  to 

Reports, 

13.  Expense  of  Report. 

COMMISSIONS. 

14.  JVhm  competent  to  issue  Com- 

missions, 

15.  How  Commissions  granted, 

16.  How  Witnesses  cited  under  Com- 

missions, 

17.  Conduct  of  the  Examination, 

18.  Circumdueing  time  for  Reporting, 

19.  Reporting  the  Commission, 

PROOF  IN  RETSNTIS. 

20.  When  competent  to  take  Proof  in 

retentis. 

21.  How  Proof  in  retentds  taken, 

22.  Effect  of  Proof  m  retentis. 


The  way  in  which  proof  is  usually  taken  has  been 
explained,  but  there  are  certain  auxiliary  proceedings  which 
require  explanation. 

Sometimes  it  is  thought  that  if  the  parties  are  them- 
selves examined  in  presence  of  the  Judge  as  to  their  state- 
ments on  record,  proof  may  be  avoided  or  shortened ;  and 
before  the  period  at  which  it  was  made  competent  to 
examine  the  parties  as  witnesses  such  judicial  examinations 
were  in  not  uncommon  use. 

Occasionally  questions  occur  as  to  localities  and  par- 
ticular things,  where  it  would  greatly  facilitate  the  taking 
or  understanding  of  a  proof  that  the  Judge  had  seen  them ; 
and  it  is  therefore  necessary  to  say  a  few  words  as  to  the 
rules  under  which  judicial  visitations,  as  they  are  called, 
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are  conducted. 

Instead  of  the  Judge  himself  going  to  make  such  an 
investigation,  he  may — and  this  is  the  more  common  pro- 
ceeding— remit  to  some  person  of  skill  to  examine  and 
make  a  report.  This  power  is  used  also  in  cases  where 
laborious  investigations  are  required  into  complicated  mat- 
ters of  facts  which  it  is  impossible  for  the  Sheriff  to  under- 
take,— such  as  into  the  state  of  the  accounts  between  two 
parties, — where  it  is  expected  that  d  careful  examination  by 
a  skilled  person  may  bring  out  or  lessen  the  number  of  the 
points  at  issue. 

With  respect  to  the  proof  itself,  it  may  happen  that 
witnesses  are  unable  to  attend,  and  therefore  it  must  be 
considered  when  it  is  competent  to  issue  commissions  to 
take  their  evidence,  and  under  what  rules  such  commissions 
are  carried  out. 

Lastly,  it  is  requisite  to  provide  for  an  emergency  which 
may  (though  with  the  new  forms  of  proceedings  it  seldom 
does)  occur,  of  there  being  danger  that  evidence  may  be 
lost  before  the  arrival  of  the  proper  opportunity  of  bringing 
it  forward.  The  way  in  which  this  is  provided  for  is 
by  issuing  a  commission  to  take  the  evidence  to  lie  in 
reteniis.  Such  a  commission  would  precede  in  its  issue  any 
other  commission  or  proof  in  the  cause ;  but  as  what  has 
been  or  will  be  said  in  regard  to  those  others  will  leave 
little  to  be  said  as  to  this,  it  will  be  convenient  to  take  the 
subjects  in  the  order  in  which  they  are  here  mentioned. 


JXmiCIAL  EXAMINATIONS. 


1.  When  Judicial  Examination  competent. — Even  before 
the  Evidence  Act  of  1853 — ^by  rendering  it  competent  (in 
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most  cases)  to  examine  parties  to  a  suit  as  witnesses — ^had 
thrown  judicial  examinations  into  almost  total  disuse,  their 
use  was  coming  to  be  rare,  as  the  Judges  were  coming  to 
think  them  not  of  much  service,  and  liable  to  abuse.  They 
are  hardly  used  at  aU  now.  Even  in  the  kind  of  cases  (such 
as  filiation  cases)  where  their  use  was  formerly  the  most  fre- 
quent, the  practice  of  using  them,  except  under  very  special 
circumstances,  is  condemned  by  the  best  authorities,  (w) 
However,  their  use  is  still  competent,  (o)  and  sometimes  even 
advisable.  The  rules  concerning  judicial  examinations  will 
be  found  principally  in  sections  66  and  67  of  the  Act  of 
Sederunt  of  1839. 

It  is  in  the  discretion  of  the  Judge  to  allow  or  refuse  a 
judicial  examination,  and  in  general  it  will  not  be  allowed 
unless  there  be  some  solid  ground  for  suspecting  the  undue 
concealment  of  material  facts  by  one  or  other  of  the  par- 
ties, (g)  and  some  reasonable  expectation  that  the  examina- 
tion will  throw  light  on  them.(r)  There  are  two  cases, 
however,  where  it  is  incompetent  to  take  a  judicial  examina- 
tion if  the  party  to  be  examined  objects  to  it.  The  first  of 
those  is,  cases  where  the  party  is  beiug  sued  for  some  act  for 
which  he  could  be  prosecuted  as  a  criminal,  (s)  But  if  the 
party  be  safe  from  punishment — for  instance,  from  his  having 
been  taken  as  King's  evidence — he  is  liable  to  examination.  (^) 
The  second  of  the  cases  where  judicial  examinations  are 
incompetent  is,  where  the  proof  is  limited  by  law  to  writ  or 


(n)  See  Mr  E.  S.  Gordon's  remarks  (r)  A  yeiy  full  account  of  the  law, 

on  it  in  Scottish  Law  Mag.  Eeports,  clearly  stated,  will  be  found  in  Dick- 

▼oL  i.  p.  171.  son  on  Evidence,  §§  1394-1404. 

(o)   See    the    reservation    in    the  («)  Nisbet  v.  CuUen,  1  Feb.  1811, 

Evidence  Act  of  1853,  §  G.  F.O. 

iq)  See  A  B  v.  0  D,  23  Dec.  1843,  (t)    Jantzen    v.    Easton,    3    Feb. 

6  D.  346.  1811,  F.O. 


248    ORDINARY  ACTION — OCCASIONAL  PROCEEDINGS.    [Pabt  H. 

oath.(w)    But  here  also  there  is  an  exception  when  circum- 
stances appear  of  the  kind  which  would  let  in  parole  proof.(v) 

2.  Time  of  taking  Examination. — The  proper  time  for 
taking  a  judicial  examination  is  after  the  record  has  been 
closed  and  before  proof  has  been  ordered.  It  is  not  incompe- 
tent before  closing  the  record,  but  it  would  be  obviously 
unfair  to  subject  a  party  to  examination  before  his  opponent 
had  stated  his  case ;  and  after  an  order  for  proof  had  been 
pronounced  it  would  be  irregular  to  interrupt  its  course. 
After  such  an  order  a  judicial  examination  might  be  more 
readily  allowed  if  the  parties  cannot  be  examined  as  wit- 
nesses. Its  mere  competency  after  an  order  for  proof  has 
been  admitted  in  other  cases,  (a;)  After  the  examination  of 
any  of  the  witnesses  it  becomes  still  more  irregular  ;(y)  and 
it  will  not  be  allowed  after  the  examination  on  oath  of  the 
party  in  que8tion,(«)  or  (still  more  clearly)  after  a  reference 
to  his  oath. 

3.  Mode  of  taking  Examination. — A  time  is  fixed  by  in- 
terlocutor for  taking  the  judicial  examination.  The  party 
to  be  examined  is  appointed  to  attend  personally,  and  answer 
such  interrogatories  as  the  Sheriff,  or  a  Commissioner,  shall 


(u)  M'Master  «.  Brown,  28  Jan. 
1829,  7  S.  837;  Campbell  v.  Hill, 
29  KoY.  1826,  5  S.  54;  Little  v. 
Smith,  9  Dec.  1845,  8  D.  265. 

(0)  Fell  V,  Lyon,  16  Feb.  1830, 
8  S.  543;  GampbeU  v.  Turner,  24 
Jan.  1822,  1  S.  266;  Gaimcross, 
6  March  1824,  2  S.  774 ;  cited  in 
Wilson's  edition  of  Thomson  on 
Bills,  p.  61. 

{x)  M*EeUar  v,  Scott,  8  Feb.  1862, 


24  D.  499 ;  Macintosh  v.  M'Kinlay, 
27  May  1828,  2  S.  339.  has  been 
cited  as  showing  the  absolute  incom- 
petency of  a  judicial  examination 
after  an  order  for  proof,  but  it  was 
decided  on  the  special  terms  of  a 
remit. 

(p)  Young  17.  Watt,  19  Nov.  1747, 
M.  6776. 

(z)  Jameson  v,  Barclay,  14  Jan. 
1820,  F.C. 
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think  proper.  The  examination  takes  place  in  presence  of 
the  Sheriff ;  but  when  he  cannot  attend,  or  in  cases  of  special 
emergency,  he  has  power  to  appoint  a  commissioner  to  act 
for  him.  (a)  The  party  is  not  put  on  oath.  In  general  the 
questions  are  put  by  the  opposite  party;  but  when  he  is 
done  there  seems  nothing  incompetent  in  the  judge  putting 
questions,  either  of  his  own  accord  or  on  the  suggestion  of 
the  party's  own  agent,  and  this  is  frequently  necessary  in  order 
tliat  the  justice  of  the  case  may  appear.  The  evidence  is 
dictated  to  the  Sheriff-Clerk,  and  is  signed  by  the  party  in 
the  same  way  as  a  deposition. 

4.  Party  failing  to  Appear.— If  the  party  to  be  examined 
fail  to  comply  with  the  order  to  appear,  he  is  to  be  held  "  as 
confessed  to  such  extent  as  the  Sheriff  may  think  just." 
Decree  holding  him  as  so  confessed  is  then  pronounced ;  but 
the  Sheriff  may  repone  on  cause  shown,  and  on  payment  of 
such  costs  as  he  may  fix.  (6)  When  necessary,  the  Court 
may  treat  failures  to  appear,  especially  if  repeated,  as  a  de- 
fault, and  assoilzie  the  defender,  (c)  or  decern  against  him,  as 
the  case  may  be. 

6.  Effect  of  Admission. — The  effect  of  an  admission  made 
by  a  party  in  the  course  of  the  judicial  examination  is  not 
altogether  equal  to  that  of  an  admission  on  record. (d)  If  it 
were  to  be  so  treated,  there  might  be  a  risk  that  a  party  of 
an  easy  disposition  might  be  induced  by  a  skilful  cross- 
examination  to  give  answers  fatal  to  himself,  and  yet  ill- 

(a)  A.  S.  1839,  §  67.     The  rules  (b)  A.  S.  1839,  §  66. 

(contained  in  the  Act  of  1863)  which  (c)  A  B  ».  CD,  2  March  1844, 

limit  the  power  of  the  Sheriff  to  6  D.  932. 

appoint  commisBioners  to  take  regu-  (d)  Wilson  v,  Beyeridge,  9  Deo. 

lar  proofs  do  not  apply.  1831,  10  S.  110. 
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founded ;  and,  therefore,  a  party  who  tenders  proof  cannot 
well  be  prevented  from  showing  that  any  admission  he  may 
have  made  was  really  founded  on  error. 

JUDICIAL   VISITATIONS. 

6.  How  Judicial  Visitfktions  made.— It  is  competent  for 
the  Sheriff  to  visit  and  inspect  the  locus  wherever  he  con- 
siders it  desirable  to  do  so.  This  must  be  done  in  presence 
of  the  Clerk  of  Court  and  of  both  parties,  and  sometimes  the 
Sheriff*  is  accompanied  by  a  man  skilled  in  the  particular 
matter  in  dispute.  Should  the  inspection  be  made  without 
the  knowledge  of  one  of  the  parties  it  would  be  irregular,  and 
might  disqualify  the  Judge ;  but  it  would  not  signify  though 
one  of  the  parties,  after  due  intimation,  should  fail  to  attend. 
The  Sheriff  causes  a  minute  of  his  examination  to  be  made, 
which  in  general  records  merely  the  fact  of  its  having 
taken  place. 

7.  Purpose  of  Visitation.— The  object  of  the  examination 
is  not  to  collect  evidence,  or  (still  less)  to  make  the  Judge  a 
witness  in  the  cause,  but  to  enable  the  Judge  to  understand 
the  evidence  that  has  been  or  is  about  to  be  adduced.  An 
inspection  might  be  made  the  ground  for  interim  regulation 
of  possession,  where  that  was  matter  of  discretion,  but  it 
could  not  be  made  the  foundation  of  a  final  judgment. 

Visitations  are  not  in  much  use  in  the  Sheriff  Court. 
In  the  Court  of  Session  juries  sometimes  make  similar 
inspections. 

REMITS  TO  REPORT. 

8.  When  competent  to  make  Bemit. — The  granting  of 
remits  to  persons  of  skill  to  make  reports  is  regulated  by 
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Chapter  10  of  the  Act  of  Sederunt  of  1839,  and  by  section  10 
of  the  Act  of  1853. 

It  is  incompetent  for  a  Judge  to  delegate  to  another  the 
duty  of  inquiry  into  the  law,  but  it  is  competent  for  him  to 
remit  to  make  inquiries  into  any  matter  of  fact,  and  here  it 
is  necessary  to  distinguish  two  kinds  of  remits,  those  which 
are,  and  those  which  are  not,  made  of  consent  of  both 
parties. 

9.  Bemits  not  of  Consent. — The  object  of  remits,  when 
not  made  of  consent  of  both  parties,  is  not  to  supersede  proof 
but  to  prepare  the  way  for  it.  The  Sheriff  is  not  entitled  to 
make  a  remit  stand  instead  of  a  proof  ;(c)  but  as  a  prelimi- 
nary to  one  a  remit  is  often  valuable,  by  getting  information 
for  the  Judge,  and  possibly  for  the  parties,  in  regard  to  the 
matters  of  fact  at  issue.  Often  it  thus  saves,  in  a  complicated 
case,  a  great  deal  of  trouble,  and  greatly  shortens  the  proof,  (g^) 
A  report,  however,  is  not  evidence,  and  it  follows  from  what 
has  been  said  that  it  cannot  be  made  the  foundation  of  a 
judgment,  except  perhaps  for  the  purpose  of  regulating  in- 
terim possession  in  cases  where  the  Judge  has  a  discretion 
in  regard  to  that.  A  report  can  be  made  evidence  by  ad- 
ducing the  reporter  as  a  witness  in  the  course  of  a  proof,  and 
asking  him  to  depone  to  its  truth. (A) 

10.  Remits  of  Consent. — When  a  remit  is  made  of  con- 
sent of  both  parties  to  a  man  of  skill  to  inquire  into  a  matter 
of  fact,  the  report  supersedes  proof,  and  is  final  on  that 

(«)  GkJbreath  i;.  Taylor,  20  Jan.  Bank  v.  Baird,  4  June  1867,  5  Macph. 

1843,  6  D.  423.  (H.  L.)  93. 

(^)  Even  in  causes  proper  (in  the  {h)  The  practice  of  the  re- 
Court  of  Session)  for  jury  trial,  a  porter  swearing  to  the  truth  of  his 
remit  is  often  advisable;   Western  report  on  its  being  lodged  is  obsolete. 
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point.  It  is  necessary  to  notice  that  the  Act  of  1853  re- 
quires the  consent  of  both  parties.  The  proper  evidence  of 
the  consent  of  the  parties  is  a  minute.  There  appears  how- 
ever no  absolute  necessity  for  that,  provided  the  consent  be 
otherwise  made  apparent,  as  it  would  be  if  the  interlocutor 
bore  to  be  of  consent,  and  if  both  parties  without  objection 
allowed  the  reference  to  proceed.  Even  where  no  formal 
consent  has  been  given,  the  award  will  be  final  if  the  parties 
take  no  objection  to  the  interlocutor  making  the  remit,  (t) 
Care  must  therefore  be  taken,  if  the  order  makes  any  mis- 
take  on  this  point,  to  apply  to  have  it  corrected  before  it 
become  final. 

11.  Time  for  Remitting. — Except  in  very  special  cases 
the  proper  time  for  remitting  is  after  the  record  has  been 
closed  and  the  preliminary  pleas  have  been  disposed  of,(i) 
and  before  ordering  proof.  Remits,  however,  are  sometimes 
made  before  answer;  but  before  closing  the  record  they 
should  not  be  made  except  in  cases  of  great  urgency. 
Where,  for  instance,  the  subject  is  of  a  perishable  nature,  it 
may  be  proper  to  have  it  examined  earlier  than  at  the  usual 
stage.  After  proof  has  been  allowed,  it  is  doubtful  whether 
a  remit  can  be  made,  except  of  consent,  for  it  is  irregular  to 
interrupt  the  proof,  and  unless  the  report  is  to  be  of  the 
nature  of  evidence  there  seems  no  opportunity  for  getting 
it  into  the  case.  After  the  proof  has  been  taken  and  closed 
it  would  be  still  more  objectionable  to  make  a  remit,  except 
of  consent. 

12.  Of  Objections  and  Answers  to  Reports.—- The  Act  of 

(i)  Pearce  Brothers  v.  Irons,  25         {k)  Bose  v.  M'Leod,  4  Dec.  1S28, 
I  Feb.  1869,  7  Macph.  671 ;   Wilson  v,      7  S.  140. 

Struthers,  10  Feb.  1837,  15  S.  523. 
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Sederunt  of  1839  (§  89)  permits  the  Sheriff  to  allow  objec- 
tions to  the  report,  and  answers  to  those  objections.  It  also 
permits  him  to  order  these  papers  to  be  revised.  This 
power  is  seriously  curtailed  by  the  provision  in  the  Act  of 
1853  prohibiting  written  argumentative  pleadings,  except  in 
certain  specified  instances,  which  do  not  include  the  present 
case.(Z)  Such  pleadings  therefore,  if  ordered,  must  contain 
no  argument.  In  practice,  they  are  not  much  used,  except 
when  the  report  is  that  of  an  accountant;  but  occasions 
may  arise  where  such  pleadings  will  be  found  useful  in 
narrowing  the  matters  at  issue. 

13.  Expense  of  Report.— Where  remits  have  been  made 
by  the  Judge  at  the  regular  stage,  both  parties  are  liable  to 
the  reporter,  jointly  and  severally,  for  his  remuneration,  and 
that  even  though  they  should  have  objected  to  the  remit.(w) 
Where,  however,  a  remit  has  been  made  before  the  regular 
stage,  at  the  instance  of  one  of  the  parties,  and  with  the 
view  of  preserving  evidence  for  his  benefit,  it  would  appear 
right  that,  in  the  first  instance,  he  only  should  be  liable  for 
the  expenses.  In  the  end  they  form  part  of  the  general 
expenses  of  the  process,  (o) 

The  agents  are,  by  the  terms  of  the  Act  of  Sederunt  of 
1839,  liable  jointly  (not  severally)  for  the  expenses,  unless 
the  Sheriff  shall  in  particular  cases  see  reason  to  order  other- 
wise. The  expenses  are  usually  provided  for,  in  the  first 
instance,  at  the  agent's  joint  cost.  The  agent  cannot  relieve 
himself  of  this  responsibility  by  intimating  to  the  reporter 
that  he  will  not  be  liable.  The  only  way  in  which  he  can 
get  quit  of  it  is  by  resigning  the  agency  when  the  remit  is 

(l)  16  and  17  Vict.  o.  80,  §  12.  1827,  6  S.  514. 

•    (n)  Bzown  v.   Qoxdon,   2  March         (o)  A.  S.  1889,  {  90. 
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3t  of  Sederunt  an  agent  seems  t' 
tly  and  severally,  in  the  same  wa, 
however,  are  not,  unless  it  be  si 
h  the  expenses    of    accoantant- 

m  his  report  for  his  expeoBes,  anc 
im  to  lodge  it  until  all  his  propei 
If  one  of  the  parties  have  paid  the 
urt  wiU  not,  as  a  general  rule, 
odged  in  process  until  the  other 
s)  but  there  may  be  special  cases 
ler  the  report  to  be  produced.  (0 
on  ie  fixed  by  the  Court,  and  the 
3  process  and  get  decree  for  it  in 
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to  issue  OommiBsions. — Where 
t  is  competent  for  the  Sheriff  to 
evidence  in  two  caeea  only.  The 
itnessee  are  resident  beyond  the 
and  the  second,  where  tbey  are 
finnity,  or  sickness,  to  attend  the 
ther  cases  the  granting  of  a  com- 

25,         (()  SutherUud  c  Sprot,  24  Fab. 

1855,  17  D.  609. 
me         (t)  M'Queen  v.   H'Qaoen'*  Tn., 
lea     18  Jan.  1861.  13  D.  503. 
of        (u)  8«e  Brown  v.  Gordon,  Miln* 
ha     p.  M'Leui,  and  Sntberland  v.  Sprat, 

(p)  16  Hid  17  Vict.  c.  SO,  {  10. 
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mission  is  absolutely  incompetent,  and  no  excuse,  however 
satisfactory, (^^;)  and  no  considerations  of  convenience,  how- 
ever obvious,  (a)  can,  even  with  the  consent  of  both  parties^ 
make  it  competent.  When  proof  has  been  taken  by  com- 
mission which  ought  not  to  have  been  so,  the  Supreme 
Court  orders  the  proof  (if  it  hold  proof  necessary)  to  be 
retaken.  Even  in  the  case  where  it  is  competent  to  issue  a 
commission,  it  is  not  always  advisable  that  the  Sheriff  should 
do  so.  Witnesses  resident  beyond  the  jurisdiction  of  the 
Court  should  be  made  to  attend,  unless  there  be  very  decided 
hardship  in  that  course.  But  as  the  power  to  the  Sheriff  to 
issue  commissions  in  such  cases  is  statutory,  when  to  exer- 
cise it  must  be  matter  for  his  discretion. 

15.  Time  and  Mode  of  granting  Oommissions.— Parties 

should  move  for  commissions  and  carry  them  out  in  such  a 
way  as  to  cause  no  unnecessary  adjournments  of  the  proof, 
and  as  little  interruption  to  it  as  possible.  In  all  cases  the 
motions  should  be  made  before  the  diet  for  proving,  so  that, 
if  refused,  the  party  may  do  his  best  to  get  his  witnesses  to 
be  present.  It  does  not  seem  incompetent  (after  due  notice) 
to  grant  a  commission,  even  at  a  diet  for  proving ;  but  in 
that  case  the  party,  if  he  get  it  at  all,  should  only  get  it  on 
payment  of  the  expenses,  if  any,  occasioned  by  the  interrup- 
tion. When  the  motion  is  made  and  disposed  of  before  the 
diet  for  proving,  the  taking  of  the  commission  can  be 
arranged  so  as  to  cause  the  minimum  of  interruption ;  for 
example,  by  making  commissions  for  the  party  who  begins 
the  proof  to  be  taken  before  it,  and  for  the  party  who  replies, 
after  it. 

(w)  Byres  v.  Forbes,  7  Feb.  1866,         {x)  Steuart  v.   Grant,   29  March 
4  Macph.  388.  867,  5  Macph.  736. 
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The  order  allowing  the  commission  should  either  fix  the 
diet  for  taking  the  proof  under  it,  or  (and  this  is  the  usual 
form)  should  contain  a  provision  that  certain  notice  of  it 
should  be  given  to  the  parties.     It  also  names  the  Commis- 
sioner, either  specially  or  by  description.     If  the  proof  is  to 
be  taken  within  Scotland  the  Commissioner  must  be  either 
the  Judge-Ordinary  of  the  bounds,  or  the  clerk  of  the  SheriiBE 
Court,  or  his  acting  depute ;  or  a  practitioner  before  any 
court  of  law  of  at  least  three  years'  standing ;  or  a  justice  of 
peace,  or  other  magistrate,  (y)    It  is  not  necessary  that  the 
commission  name  the  particular  witnesses  to  be  examined, 
though  it  is  desirable  that  it  should  do  so,  or  that  some  other 
way  should  be  taken  of  making  the  order  ex  facie  limit  the 
examination  to  such  witnesses  only  as  may  competently  be 
examined  by  commission ;  for  if  the  commission  have  no 
limit  of  this  kind,  more  might  inadvertently  be  done  under 
it  than  could  competently  be  done,  which  might  vitiate  the 
whole  proceedings.     The  order  also  fixes  a  time  for  the  com- 
mission to  be  reported. 

16.  How  Witnesses  cited    under    Oommission.— The 

provision  for  citing  witnesses  contained  in  the  Act  of  1853 
(like  that  contained  in  the  Act  of  1838)  seems  applicable  to 
the  case  only  of  their  being  required  to  attend  the  Court  of 
the  Sheriff.  The  attendance  of  witnesses  required  to  attend 
commissioners  appointed  by  Sheriffs  seems  to  be  enforceable 
only  in  the  same  way  as  witnesses  can  be  forced  to  attend  an 
arbiter.  The  party  desiring  the  presence  of  the  witness  pro- 
ceeds by  summary  application  to  the  Sheriff  of  the  county 
where  the  witness  resides  to  compel  his  attendance.(«)    It 

(j/)  A.  8.  1889,  i  69.  («)  Harvey  v,  Gibson,  7  July  1826,  4  S.  809. 
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is  doubtful  if  a  witness  could  be  made  to  leave  his  own 
county  to  attend  a  commissioner,  (a)  If  the  commission  be 
issued  to  some  person  in  England  or  Ireland,  the  mode  of 
making  witnesses  attend  is  contained  in  the  Statute  6  and  7 
Vict.  c.  82. 

17.  Conduct  of  the  Examination.— At  or  before  the  diet 
fixed,  the  Commissioner  'pro  forma  accepts  the  commission. 
He  then  appoints  a  clerk,  to  whom  he  administers  the  oath 
defiddi.    The  Commissioner  must  attend  and  conduct  the 
whole  proceedings,  and  may  either  dictate  the  evidence  to 
the  clerk,(6)  or  cause  it  to  be  taken  in  short-hand,  (c)    If  the 
proof  be  recorded  in  the  old  formal  manner,  it  must  be 
signed  by  the  witness,  Commissioner/and  clerk,  on  each 
page,  and  at  each  marginal  note.((i)     Each  witness — it  is 
needless  to  say — ^must  be  sworn,  but  the  fact  must  also  be 
recorded,  (e)    The  mode  of  taking  proof  in  short-hand  has 
already  been  described,  (gr)     The  examination  is  taken  down 
in  the  form  of  a  narrative,  and  sometimes,  when  necessary, 
both  questions  and  answers  may  be  noted.    All  must  be 
done  as  briefly  as  may  be,  it  being  the  duty  of  the  Com- 
missioner to  repress  all  irrelevant  or  impertinent  matter.  (A) 
The  Commissioner  has  the  power  to  put  such  questions  as  he 
himself  thinks  necessary  to  elucidate  the  matter,   and  is 
directed  to  record  anything  unusual  in  the  behaviour  of  a 

(a)  Gordon  v,   Neilson^   16    July  1851,  13  D.  504;  Dunbar  v.  Presby- 

1741,  M.  634.  tery  of  Auchterarder,  11  Deo.  1849, 

{b)  k.  S.  23  Jnne  1852.     There  is  12  D.  284.    The  Commissioner  signs 

no  provision  for  taking  notes  of  evi-  for  a  witness  who  cannot  write, 

dence  in  the  Commissioner's  hand,  in  (e)  A.  B.  20  Feb.  1838,  16  S.  680. 

the  way  proofs  are  taken  under  the  {g)  Supra,  p.  161. 

Act  of  1853  when  the  Sheriff  writes  (A)  A.    S.    11    March   1800,    {    4 

them.  (quoted  in  Dickson  on  Evidence,  § 


(c)  37  and  38  Vict.  c.  64,  g  5.  2030). 

{d)  Clelland  v.  M'Lellan,  22  June 


B 
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witness. (t)  He  decides  on  all  objections  to  evidence  except 
confidentiality,  making  a  note  of  the  objection,  and  signing 
his  decision  on  it.  When  confidentiality  is  pleaded  he 
should  report  the  objection  to  the  Sheriff.  In  cases  of  other 
objections,  it  is  in  his  power,  if  he  think  proper,  to  take  the 
objected  evidence  on  a  separate  paper,  and  to  report  it  to  the 
Sheriff  in  a  sealed  envelope,  so  that  it  may  remain  unopened 
until  the  evidence  be  found  competent,  (i) 

18.  CircTunducing  Time  for  Reporting.— If  the  report  of 
the  Commission  be  unreasonably  delayed  from  any  cause  for 
which  the  party  at  whose  instance  it  was  granted  can  be 
held  responsible,  the  Sherifl^  may  circumduce  the  term  for 
reporting.  The  effect  of  pronouncing  this  order  is  to  make 
it  incompetent  for  the  party  afterwards  to  ask  to  have  the 
report  received,  and  thus  to  cause  him  to  lose  the  benefit  of 
this  method  of  adducing  the  evidence. 

19.  Reporting  the  Commission.— When  the  evidence  has 
been  all  duly  recorded  the  Commissioner  sends  the  report  of 
it  to  the  Clerk  of  Court.  He  is  not  bound,  however,  to  give 
it  up  until  his  remuneration  and  that  of  his  clerk  have  been 
paid.  These  are  fixed  by  the  Act  of  Sederunt  of  1st 
March  1861. 

PROOF  TO  LIE  IN  RETENTIS. 

20.  When  Competent  to  take  Proof  in  retentis.— The 

only  distinct  regulation  regarding  the  taking  of  proof  to  lie 
in  retentis  is  contained  in  section  73  of  the  Act  of  Sederunt 
of  1839.    The  cases  in  which  it  contemplates  the  proceeding 

(t)  A.  S.  11  March  1800,  {  7.  (k)  Dickson  on  Evidence,  }  2029. 


Cm.  m,  B.  yi.]  PROOF  TO  LIE  IN  RETENTI8.  259 

are,  where  the  witness  is  about  to  leave  Scotland,  and  where 
the  testimony  of  the  witness  is  in  danger  of  being  lost  on 
account  of  extreme  old  age  or  dangerous  sickness,  (i)  Any 
witness  may  be  examined  in  this  way,  including  even  the 
parties  to  the  suit ;  but  before  allowing  a  party  to  be  so 
examined  the  Court  may  call  upon  the  opposite  party  to 
waive  his  right  to  refer  to  the  party's  oath,(m) — a  right 
which  would  have  been  forfeited  had  the  party  been  adduced 
by  his  opponent  in  an  ordinary  proof.  (») 

The  proceeding  by  which  a  party  is  enabled  to  preserve 
evidence  with  a  view  to  a  future  action,  is  unknown  in  the 
Sheriff  Court,  though  it  seems  competent  in  the  Court  of 
Session.  In  the  Sheriff  Court  the  process  must  be  pend- 
ing, (o)  that  is  to  say,  the  summons  must  have  been  executed 
before  the  application  can  be  made.(p)  If  the  application 
be  made  before  the  record  be  closed,  the  Court  is  more 
unwilling  to  grant  it,  and  unless  the  urgency  be  great  will 
delay  the  consideration  of  the  application  till  afterwards,  (q) 
This  is  done  lest  a  party  should  try  in  thisjway  to  get  pre- 
cognitions to  help  him  to  state  his  case. 

21.  How  Proof  in  retentia  taken.— The  application  for 
such  a  proof  should  be  in  writing,  and  should  set  forth  the 
names  of  the  witnesses  and  the  cause  which  is  endangering 
the  loss  of  their  evidence.  If  the  application  be  made  before 
the  record  is  closed  it  must  specify  the  facts  orjfact  on  which 
the  witnesses  are  to  be  examined,  (r)  On  this  application 
the  parties  are  heard  orally.    When  required  by  the  Sheriff, 

« 

(Q  A.  S.  1839,  §  73.  1825,  4  S.  87.     A.  S.  ui  mpra. 
(m)  Laing  v.  Nixon,  25  Jan.  1866,         (p)  Cranston  v.  Ker,  4  Feb.  1675, 

4  Macph.  327.  M.  12,091. 

(n)  16  Vict.  0.  20,  §  6.  (q)  Laing  v,  Nixon,  supra, 

(o)  See  Bryden  v.  Scott,  14  June         (r)  A.  S.  1839,  §  73,  tu  supra. 


260    ORDINARY  ACTION— OCCASIONAL  PROCEEDINGS.    [Pabt  IL 

the  applicant  must  support  by  evidence  of  some  satisfactory 
kind  tlie  truth  of  the  alleged  cause  for  the  application.  It 
is  not  meant  that  the  Sheriff  must  have  formal  proof  on  this 
point.  In  the  case  of  old  age  being  the  alleged  cause,  a 
certificate  to  that  effect  must  in  general  be  exhibited ;  and 
in  the  case  of  sickness  the  certificate  of  a  physician  or 
surgeon,  or  of  the  minister  of  the  parish,  must  be  pro- 
duced. 

If  the  application  be  granted,  the  evidence  is  usually 
taken  before  a  Commissioner,  in  the  same  way  as  other 
evidence  is  taken  on  commission.  The  provisions  in  the 
Act  of  1853  for  taking  proof  do  not  seem  to  apply,  and  it  is 
not  expedient  that  the  attention  of  the  Sheriff  should  be 
directed  and  permitted  to  dwell  for  a  length  of  time  upon 
evidence  containing  possibly  a  mere  fraction  of  the  case.  If 
the  Sheriff  himself  were  to  take  the  evidence,  it  is  plain 
that  the  practice  of  sealing  it  up  (which  is  invariable) 
would,  in  so  far  as  he  was  concerned,  be  reduced  to  an 
absurdity. 

22.  Effect  of  Proof  in  retentis.— Proof  in  retentis  is  taken 
under  the  reservation  of  all  the  pleas  of  the  party  against 
whom  it  is  taken.  By  appearing  under  it,  and  cross-ex- 
amining the  witnesses,  he  is  not  held  as  having  passed  from 
any,  even  of  his  preliminary  pleas,  or  even  to  have  agreed 
to  appear  in  the  process  at  all,  if  he  be  objecting  to  the 
jurisdiction^  or  be  entitled  to  time  to  consider  his  position  in 
regard  to  that.(«)  Farther,  the  evidence  cannot  be  used, 
except  of  consent,  at  the  diet  for  proving,  should  proof 
ultimately  be  allowed,  unless  the  witness  is  then  incapable 
of  appearing.    If  the  witness  can  appear  then,  he  must  be 

(«;  Moreton  v.  McDonald,  14  July  1849,  11  D.  1417. 
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brought  forward,  the  proof  taken  formerly  being  regarded 
as  merely  a  provisional  kind  of  proof  taken  on  an  incomplete 
case.  To  save  expense,  however,  it  is  permitted,  and  is 
usual,  to  hold  the  deposition  as  the  evidence  in  the  cause,  on 
both  parties  consenting  to  that  course.  (^)  As  a  general 
rule,  the  expense  of  taking  a  commission  to  examine  to  lie 
in  retentis,  which  is  not  afterwards  used,  is  borne  by  the 
applicant,  it  having  been  taken  for  his  protection,  (w) 


Section  VII. — Of  the  Remedies  against  Delay. 
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2.  Nature  of  Decree  by  Default,  7.  Nature  of  Process  Caption, 

8.  When  Process  Caption  Competmt, 
8TATUT0RT  DISMISSAL.  {    9.  Issue  and  Execution  of  ihe  War- 

3.  When  Process  held  as  Dismissed,    I  rant. 


4.  The  First  Period  of  Three  MorUhs,  ,  10.  Sta/y  of  Executum, 
6.  The    Second    Period    of    Three  '  11.  Damages  for  Wrongous  Execu- 
Months.  tion. 

Introductory. — The  remedies  which  are  provided 
against  undue  delay  in  the  Sheriff  Court  are  two-fold.  If  it 
happens  that  one  of  the  parties  is  willing  to  proceed  and 
that  the  other  will  not,  the  former  can  use  against  the 
latter  the  sharp  remedy  of  decree  by  default,  in  virtue  of 
which  the  party  who  fails  to  proceed  loses — if  he  do  not 
forthwith  make  up  for  the  default — his  whole  case,  in  the 
same  way  as  if  judgment  on  the  merits  had  been  pro* 
nounced  against  him.  The  other  remedy  applies  to  the 
contingency  of  neither  party  going  on  with  the  case,  and 

(Q  Dickson  on  Evidence,  f  1958.  (u)  Gonper  o.  Gullen,  27  June  1874, 

1  B.  1101. 
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has  the  effect  of  clearing  it  from  the  rolls  of  the  Court.  It 
was  introduced  by  the  Act  of  1853,  and  superseded  the  old 
rules  as  to  processes  "  falling  asleep/' (v)  ^^^  its  practical 
effect  is  to  dismiss  actions  in  which  one  or  other  of  the 
parties  does  not  take  some  proceeding  at  least  once  in  every 
three  months. 

Connected  with  the  remedies  against  delay  is  a  sub- 
sidiary power  requisite  to  prevent  a  party  whose  turn  it  is 
to  move  from  being  impeded  by  his  opponent  making  use 
of  the  power  of  borrowing  the  process  to  tie  up  his  hands. 
The  process  caption  is  the  very  summary  mode  by  which 
the  return  of  borrowed  processes  is  enforced,  and  therefore 
falls  to  be  considered  here,  as  the  remedy  against  the 
delays  which  this  power  of  borrowing  might  otherwise  be 
the  means  of  occasioning. 

DECREE  BY  DEFAULT. 

1.  When  Decree  by  Default  competent. — A  decree  by 
default  may  be  pronounced  in  two  sets  of  circumstances. 
The  Act  of  1853  directs  the  Sheriff  where  any  con- 
descendence or  defences,  or  revised  condescendence 
or  revised  defences,  or  other  paper,  is  not  given  in 
within  the  periods  prescribed  or  allowed,  to  pronounce 
decree  by  default,  unless  it  is  made  to  appear  that  the 
failure  arose  from  unavoidable  or  reasonable  causes,— in 
which  case  he  may  allow  the  paper  to  be  received  on  pay- 
ment of  expenses,  (ti?)    And  at  common  law  the  SheriflF  has 

(v)   Watson  v.  Steuart,   24  Feb.  the    point    concerned — Caledonian 

1872, 10  Macph.  494.  Bailway  Co.  v.  Orr,  7  June  1866,  17 

(to)   16  and  17  Vict.  o.  80  {  6.  D.  812;  Strachano.Stenart,  10  March 

**  Other  papers  "  in  this  section  mean  1870,  9  Macph.  116.   Failing  to  lodge 

other  pleadings.     Failure  to  lodge  a   minute    ordered   is   a   default — 

productions  ordered  is  only  a  ground  Bait  v,  Stewart,  18  July  1846,  8  D. 

for  holding  the  party  confessed  on  1244. 
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r  to  prononnce  decree  by  default  where  a  party  (after 
g  appeared  and  lodged  his  summons  or  defences,  as  the 
nay  be)  fails  to  continue  his  appearance  by  himself  or 
.  agent,  and  to  attend  at  the  necessary  stages  of  the 
.{x)  It  is  not  proper  to  pronounce  decree  by  default 
tre  when  the  absence  is  from  any  not  very  important 
because  the  absence  may  be  accidental.  In  such  a 
the  advisable  course  is  to  direct  intimation  to  the 
■  who  has  failed  to  appear  that  if  he  do  not  appear  by 
rtain  date  to  carry  on  the  cause  decree  by  default  will 
ronounced  against  him.  If,  however,  the  party  be 
it  Erom  an  important  step,  such  as  a  debate  ordered  by 
Court,  or  a  proof  in  which  he  has  to  begin,  decree  by 
jlt  may  be  pronounced  at  once,  but  even  here  it  is 
;rable  to  order  intimation,  lest  the  absence  have  been 
ed  by  mistake. 

When  the  decree  is  asked  for  on  the  failure  to  lodge  any 
;r,  under  the  Act  of  1853,  tliere  seems  under  the  statute 
.Itemative  but  to  pronounce  it.  When  asked  in  other 
s  it  does  not  seem  imperative  on  the  Sheriff  to  pronounce 
ihould  he  consider  it  proper  to  appoint  the  appearing 
■?  ^  go  oil  with  the  cause.  If  the  party  prefers  going  on 
1  the  cause  to  taking  advantage  of  the  default,  he  can  do 
and  this  is  sometimes  done  where  it  is  of  consequence  to 
party  to  have  evidence  preserved.  In  such  a  case  the 
irlocutor  (if  the  party  succeeds)  proceeds  on  the  consid- 
<ioa  of  the  record  or  proof,  as  the  case  may  be.(^) 

I.  Nature  of  Decree  by  Defottlt,— Decree  by  default, 
jgh  it  may  be  pronosnced  in  the  absence  of  a  party,  is  not 

1.   69,   ud         (y)  DoDglue.  Gibb,  ISFeb.  186G, 
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a  decree  in  absence.  It  is  a  decree  in  /oro,{z)  and  becomes 
final,  like  other  decrees  of  that  kind,  unless  appealed  against 
at  the  proper  stage.  Being  an  interlocutor  disposing  of  the 
merits  of  the  cause,  it  is  appealable  at  once,  and  in  the  usual 
way.  (a)  When  the  case  is  heard  on  appeal,  the  decree  by 
default  is  not  recalled  as  a  matter  of  right  on  making  good 
the  default  -,(6)  but  it  is  in  the  discretion  of  the  Judge  to 
grant  or  to  refuse  the  recall,  and,  if  he  grant  it,  to  attach  such 
conditions  as  to  expenses  as  he  thinks  fit.  If  the  decrfee 
has  not  been  pronounced  till  after  repeated  defaults,  the 
reponing  may  altogether  be  refused.  When  it  is  allowed,  it 
is  seldom  done  except  on  condition  of  paying  all  expenses 
occasioned ;  but  this  payment,  on  the  one  hand,  may  be 
dispensed  with  where  the  fault  proves  to  be  fully  more  with 
the  other  party,  (c)  and,  on  the  other  hand,  maybe  increased 
by  a  sum  to  be  paid  as  a  penalty,  when  the  mere  re-imburse- 
ment  of  expenses  would  not  replace  the  other  party.  There 
is  no  formal  condition  in  the  Sherifif  Court  that  where  the 
default  has  been  in  lodging  a  paper  it  must  be  tendered 
along  with  the  appeal  or  the  reclaiming  petition  ;  but  if  it 
were  not  so  tendered  there  would  probably  not  be  much 
chance  of  the  recall  being  granted. 

There  is  no  absolute  incompetency  in  reponing  a  party  a 
second  time,  even  for  the  same  default,  but  the  attenuating 


(f)  Boak  V,  Watson,  14  JTily  1860,  means  of  a  reclaiming  petition,  and 
22  D.  1468 ;  Mackenzie  9.  Smith,  26  that  Act  abolished  all  such  reclaim- 
June  1861,  23  D.  1201.  ing  petitions,  16  and  17  Vict  c.  80, 

(a)  Young  v.  Mackenzie,  19  July  §§  12  and  16. 

1869,  21  D.  1868.    The  old  method,  (6)  Arthur  v.  Bell,  16  June  1866, 

by  which  the  defaulting  party  ap-  4  Macph.  841. 

pealed  against  the  decree  to  the  judge  (c)  Butherford  «.  Beyeridge,    24 

who  pronounced  it,  seems  to  have  June  1826,  4  S.  766. 
been  incidentally  abolished  by  the 
Act  bf  1868.      The  appeal  was  by 


Oh.  m,  B.  vn.]  DECREE  BY  DEFAULT.  265 

circnmstances  would  require  to  be  very  special  before  a 
SheriflP  would  feel  himself  authorised  to  intervene  a  second 
time.  ((2) 

STATUTORT  DISMISSAL  OF  PROCESSES. 

3.  When  Process  held  as  Dismissed.— The  fifteenth  sec- 
tion of  the  Act  of  1853  provides  that,  where  neither  of  the 
parties  to  a  cause  shall  during  the  period  of  three  consecutive 
months  have  taken  any  proceeding  therein,  the  action  shall, 
at  the  expiration  of  that  period  (eo  ipso)  stand  dismissed. 
To  mitigate  in  some  measure  the  rigour  of  this  provision, 
the  Act  next  provides  that  it  shall  be  competent  for  either 
of  the  parties,  within'three  months  after  the  expiration  of  the 
first  period,  to  revive  the  action,  either  on  showing  good 
cause  why  no  procedure  took  place,  or  on  paying  to  the 
other  party  the  preceding  expenses.  To  prevent  the  applica- 
tion of  the  provision  to  cases  where  proceedings  could  not  be 
taken,  the  section  provides,  lastly,  that  it  shall  not  apply  to 
cases  in  which  the  right  under  the  action  has  been  acquired 
by  a  third  party,  by  death  or  otherwise,  within  the  six 
months,  (e) 

The  section  applies  to  all  causes  brought  in  the  Sheriff 
Court.  A  special  enactment  exempts  proceedings  under  the 
Bankruptcy  Acts,(y)  but  it  applies  to  other  cases  of  seques- 
trations. (A)    The  principle  has  been  laid  down  that  the  sec- 

(d)  Pearson  v.  M'GaTin,  29  May  either  party  died  during  the  six 
1866,  4  liacph.  754;  Mather  v.  months,  the  rights  of  his  repre- 
8mith»  28  Not.  1858,  21  D.  24 ;  sentatives  were  not  affected  by  the 
Hamilton  «.  Christie,  11  Maioh  1857,  section. 

19  D.  712.  (ff)  Baniruptcy  Act  1866,  §  43. 

(e)  16  and  17  Vict.  o.  80,  §  16  (A)  Paterson  v.  Monro,  21  Feb. 
In  Simpson  v.  Monro,  18  May  1870,  1868,  6  Macph.  434.  (Sequestration 
8  Macph.  767,  it  was  held  that  if  for  rent  currente  termino). 
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tion  is  to  apply  to  everything  of  the  nature  of  a  proceeding 
before  the  Sheriff  to  which  the  Sheriff  is  judicially  to  apply 
his  mind.  The  enactment  applies  to  every  cause  from  its 
commencement(i)  till  its  termination,  so  long  as  a  single  step 
remains  capable  of  being  taken.  It  applies  therefore  to  a 
case  which  has  been  decided  on  the  merits,  though  nothing 
remain  to  be  done  except  to  tax  the  account  of  expenses. (A:) 
Whether,  if  every  other  proceeding  were  completed,  the 
enactment  would  apply  so  as  to  prevent  the  judgment  from 
being  extracted,  is  not  quite  clear,  but  probably  it  would. 
Applying  for  the  extract  is  itself  a  proceeding  in  the  cause. 
When  the  action  is  in  such  a  position  that  the  parties 
cannot  move,  the  section  could  hardly  be  held  to  apply. 
Such  a  case  might  occur  were  an  action  to  be  kept  six 
months  at  avizandum  by  a  judge,  or  if  an  action  were  to  be 
sisted.  Similar  difficulties  might  occur  in  the  case  of  remits 
to  accountants  or  others  to  report,  where  the  question  would 
arise  whether  the  proceedings  before  the  referee  would  be 
proceedings  in  the  cause.  They  are  held  to  be  so,  because 
if  the  parties  take  proceedings  in  the  proper  quarter,  they 
do  all  that  is  fitting  to  carry  on  the  cause.  (Z)  Of  course,  if 
after  the  referee  has  reported  they  remain  idle  for  the 
requisite  period,  the  statute  will  apply. (n) 

4.  The  first  Period  of  Three  Months. — The  object  of  the 
parties  during  the  first  period  of  three  months  must  be  to 
prevent  the  statute  from  applying,  which  is  to  be  done  by 
taking  "  any  proceeding."    It  seems  to  be  generally  conceded 

(0  As  to  whether  the  canBe  com-  (2)  Watson  v.  Stewart,  24  Feb.  1872, 

mences  with  the  service  or  with  the  10  Macph.  494. 

enrohnent,  see  ant0,  pp.  106  and  118.  (n)  Gillon  «.   Simpson,  14  Jan. 

(k)  GampbeUv.  Blackwood,  7  Nov.  1859,  21  D.  249,  and  see  section  ix. 

1862,  1  llacph.  1.  (of  Judicial  Beferences),  art.  3. 
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m  order  of  Court,  tbongh  not  (strictly  speaking)  a  pro- 
ng 1*7  either  of  the  parties,  is  to  be  held  as  a  proceeding 
r  the  statute  ;  but  the  pronoancing  of  an  order  of  Court 
ji  tlie  period  is  by  no  means  essential  to  prevent  the 
cation  of  the  statute.  The  lodging  of  such  things  as 
iming  petitions,  answers,  £c.,  is  sufficient.  Even  so 
1  a  step  as  the  appearance  of  the  cause  in  the  roll-book 
e  Court,  and  the  marking  on  the  margin  of  that  book 
memorandum  that  avizandum  has  been  made,  is  a 
:ient  proceeding,  (o)  In  short,  it  would  appear  that  any 
ding  competently  lodged,  or  any  motion  competently 
ging  the  cause  before  the  Court,  even  if  resulting  in  no 
,  is  a  sufBcient  proceeding.  The  expression  "  any  pro- 
ling"  ia  wide,  and  would  seem  to  include  almost  any- 
ig  done  in  the  cause,  (p)  The  only  limitation  seems  to 
that  the  proceeding  must  be  competently  brought  within 
cause — not  necessarily  that  it  must  itself  be  a  com- 
ent  proceeding — ^but  that  it  must  be  competently  brought 
ore  the  Court  to  be  judicially  disposed  of. 

fi'  The  Second  Period  of  three  Months. — If  the  first 
ee  months  have  been  permitted  to  expire  without  pro- 
dings,  the  object  of  the  parties  must  be  to  have  the  cause 
ived  within  the.  second  three  months. 
The  first  mode  prescribed  for  doing  this  is  by  showing 
xl  cause,  to  the  satisfaction  of  the  Sheriff,  why  no  pro- 
Inre  took  place.     The  Sheriff  sitting  when  the  motion  for 

o)   Bee  the  Lord  Jttstice-Qerk's  diet  book  of  on  interlocator  ia  also  » 

niOQ  in  Steimrt  t>.  Gnut,  29  Uarch  proceeding  ;    Gordon   p.  Bouter,  29 

^7,  G  Hacph.  T3T.  Maj   1869,  7  Macph.    84T.      After 

p)   It  is  a  proceeding  to  enrol  these  exemplsB,  it  ia  unneceasaiy  to 

I  caose,  tboagh  nothing  be  done ;  do  more  in  the  way  of  showing  hov 

auning  v.  Orchard,  13  Deo.  1871,  trivial  ft  step  is  anfflcient  to  prevent 

tbcph.  220.     The  entering  in  the  the  application  of  the  olkoM. 


268    ORDINARY  ACTION — OCCASIONAL  PROCEEDINGS.    [Pabt  H. 

revival  is  made  is  the  Sheriff  to  whose  satisfaction  cause 
must  be  shown,  and  if  he  revive  there  is  no  review,  (g) 
What  is  sufficient  cause  will  depend  on  circumstances. 
The  mere  consent  of  the  parties  is  not  enough  for  revival. 
On  the  contrary,  the  Sheriff  has  to  be  satisfied  that  the 
consent  proceeds  on  such  cause  as  (in  the  circumstances) 
approves  itself  to  his  mind  as  a  satisfactory  reason  why  no 
procedure  took  place,  (r)  But  if  the  parties  consent  to  the 
revival,  and  the  presiding  Judge,  by  acting  on  that  consent, 
show  his  satisfaction,  there  will  be  conclusive  evidence  that 
the  parties  had  shown  good  cause  for  not  taking  proceedings. 
This  no  doubt  opens  the  way  to  the  defeat  of  the  statute  to 
a  certain  extent,  particularly  when  it  has  been  further  held 
that  to  give  such  a  consent  is  within  the  ordinary  powers  of 
an  agent.  («) 

The  second  alternative  is  payment  to  the  other  party  of 
the  preceding  expenses  in  the  cause.  Over  this  the  Sheriff 
has  no  control.  If  the  party  chooses  to  pay  the  expenses, 
the  case  must  be  revived.  It  was  probably  considered 
that  a  power  given  in  the  end  of  the  section  to  the  Sheriff 
to  disallow  such  expenses,  or  any  part  thereof,  in  the 
account  of  the  agent  of  either  party,  as  against  his  client, 
was  a  sufficient  check  on  the  abuse  of  this  provision. 

It  seems  desirable  that  an  interlocutor  reviving  the 
action  should  be  pronounced  before  the  second  three  months 
expire,  but  this  does  not  seem  essential ;  and  provided  the 
cause  be  shown  to  the  Sheriff's  satisfaction,  or  the  expenses 
paid  within  the  period,  the  interlocutor  may  be  pronounced 
after  its  expiry,  (t) 

{q)  M'Dougal  v,  Bzown,    13  July         (s)  Mackintoflh  v.  MaddntoBh,  10 

1865,  8  Macph.  1079.  Not.  1868,  2  llacph.  48  ;   Stenart  v. 

(r)  Forbes  v.  Milne,  22  Feb.  1870,  Grant,  tU  tupra. 
8  Idscph.  598.  (t)  Stenart  v.  Giant,  ut  mipra. 
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If  the  second  three  months  expire  without  either  cause 
being  shown  or  the  expenses  being  paid,  the  action  seems 
gone  beyond  power  of  recall. 

6.  Whether  New  Action  competent. — It  is  clear  that  a 
new  action  can  be  brought  after  the  first  action  has  been 
dismissed  under  the  statute.  The  effect  of  the  statute  is 
the  same  as  if  an  interlocutor  dismissing  the  action  had 
been  pronounced ;  and  in  the  case  of  such  an  interlocutor 
it  is  well  established  that  a  new  action  is  not  precluded,  (w) 
This  makes  the  penalty  on  not  taking  proceedings  fall 
equally  on  both  parties. 

PROCESS  (JAPTION. 

7.  Nattire  of  Process  Caption. — All  processes  which  are 
borrowed  (v)  are  understood  to  remain  in  the  hands  of  the 
borrowing  agent,  and  to  be  returnable  by  him  on  demand. 
If  the  agent  fail  to  return  the  p):ocess  on  demand,  the 
failure  is  treated  as  of  the  nature  of  a  contempt  of  Court, 
and  a  summary  warrant,  called  a  process  caption,  is  issued 
for  his  imprisonment  until  it  be  returned.  It  is  charac- 
teristic that  this  extraordinary  power  is  not  regulated  by 
any  written  rules  of  Court,  but  rests  upon  a  practice,  no 
doubt  sufficiently  well  understood.  Its  use,  however,  is 
becoming  rare ;  and  it  is  being  replaced  by  the  practice  of 
pronoimcing  orders  appointing  the  borrower  to  return  the 
process  within  a  certain  time,  under  the  penalty  of  a  fine. 
There  are  cases,  however,  where  it  is  still  foimd  necessary 
to  resort  to  the  process  caption. 

{u)  Stewart  v,  Greenock  Harbour  (v)  As  to  the  privilege  of  bor- 
Trostees,  26  June  1868,  6  Macph.  rowing  a  prooees,  see  anU,  p.  46,  (in 
954.  regard  to  procurators). 
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rivate  party  can  apply  to  the  judge  in  his  own  name, 
>ut  the  int«rvention  of  the  clerk ;  but  in  that  case  he 
i  be  required  to  show  what  interest  he  had  in  having 
rocesB  returned.(a) 

1  tjie  usual  case  of  the  clerk  applying  for  it  on  the 
nd  of  the  private  party,  the  clerk  should  take  care  that 
demand  is  signed  either  hy  the  party  or  his  agent.     In 

counties  a  book  is  kept  for  the  purpose  of  containing 
on  craves.  It  is  usual  to  send  intimation  of  this  appli- 
■n  to  the  borrowing  agent,  with  a  notice  that  the  warrant 
be  issued  if  the  process  be  not  returned  within  twenty- 
,  or  it  may  be  forty  eight,  hours. 

^he  warrant  usually  runs  on  the  complaint  of  the  clerk 
3urt,  but  in  some  cases  it  is  made  to  run  on  the  joint 
plaint  of  the  clerk  and  the  private  party.(6)  When 
pleted  it  is  sometimes  put  into  the  hands  of  the  com- 
Qer,  who  again  intrusts  it  to  an  officer  of  court  for 
:ution ;  but  the  clerk  is  responsible,  and  is  bound  to 
ruct  all  the  steps  himself  when  required.  In  the  Court 
esaion  and  in  many  counties  it  is  the  practice  to  include 
he  warrant  both  the  agent  who  borrowed  the  process  and 

agent's  clerk  who  signed  the  receipt  for  it,  but  it  is  not 
al  to  execute  the  caption  against  the  latter,  and  as  he  has 

the  control  of  the  process  it  would  require  very  special 
inmstances  to  justify  such  a  proceeding. 

10.  Stay  of  Execution. — Where  an  agent  has  reason  to 
r  that  caption  will  be  applied  for,  he  may  lodge  a  caveat 
inst  it  with  the  Clerk  of  Court,  the  effect  of  which  will 
to  secure  him  an  opportunity  for  explanation  before  the 
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caption  is  issued  ;  but  where  caption  is  competent  execution 
will  not  be  stayed  upon  a  mere  caveat  (c)  The  proper  form 
of  applying  for  stay  of  execution  is  by  a  note  to  the  Sheriff — 
(not  to  the  Court  of  Session,  unless  relief  have  been  refused 
in  the  Sheriff  Court) — and  the  note  should  contain  an  offer 
of  caution  or  consignation,  (r/)  The  amount  for  which 
caution  is  to  be  found  will  be  partly  a  matter  for  discretion. 
In  some  cases  it  will  be  enough  to  find  caution  for  all 
damages  which  may  be  occasioned  by  the  sist.  In  others 
the  party  may  be  required  to  find  caution  for  all  loss  that 
may  be  occasioned  by  the  non-return  of  the  process,  (e)  In 
other  cases,  especially  if  there  has  already  been  delay,  a  sist 
on  caution  will  be  refused  altogether,  (gr)  On  consignation 
of  the  full  sum  at  issue,  a  sist  for  inquiry  would  scarcely 
be  refused;  but  it  would  still  remain  for  decision  (on  the 
result  of  the  inquiry)  whether  the  caption  should  finally  be 
recalled.  The  application  for  a  sist  is  in  general  made  by 
the  borrowing  agent,  but  where  a  person  had  (under  a  mis- 
apprehension) acted  as  the  borrowing  agent's  clerk  without 
authority  to  do  so,  he  was  allowed  to  make  the  appli- 
cation. (A) 

11.  Damages  for  Wrongous  Execution. — Applications 
for  process  caption  are  made  periculo  petentts;  and  if  the 
caption  is  carried  through  in  circumstances  which  do  not 
authorise  it,  the  private  party  and  his  agent  who  enforced  it 
are  liable,  jointly  and  severally,  in  damages  to  the  incarcer- 
ated party.(t) 

(g)  Patrick,  3  June  1854,  26  Jur.     note  (b), 
459.  {g)  Fleck  v.  Bryce,  25  June  1845, 

(d)  Pagan  v.  Horsburgh,  14  Feb.     17  Jur.  155. 

1835,  13  S.  471 ;  Johnston  v.  Dunn,  (h)  Black  v.  White,  6  Dec.  1834, 

23  Feb.  1839,  1  D.  567.  13  S.  134. 

(e)  Livingstone  v.  Beveridge,  supra^         (t)  Hunter  v.  Kerr,  28  March  1842, 


[INTERIH  DECRBES. 


Section  VIII. — Of  Intbbih  Deoress. 

The  practice  of  pronouncing  interim  decrees  in  tlie 
sriff  Coort,  thongh  recognieed  by  Tarions  Acts  of  Parlia^ 
at,(^k)  is  not  governed  by  any  special  regolations,  bat  is 
iject  to  the  same  principles  as  guide  the  Court  of  Session, 
:h  decrees  are  pronounced  either  when  the  defender  admits 
am  to  he  due,  or  when  it  otherwise  sufficiently  appears 
it  a  gum  is  due  by  him.  It  is  seldom  expedient  to  pro- 
ince  an  interim  decree  till  the  record  is  closed,  hut  there 
ao  absolute  incompetency  in  doing  so.  In  the  Court  of 
»ton  some  doubt  was  entertained  whether  the  clause  in 
i  Judicature  Act,(/)  prohibiting  the  Court  from  giving 
Igment  on  the  merits  antil  the  record  was  closed,  did  not 
)hibit  an  interim  decree,  but  it  was  settled  that  it  did 
t ;  (n)  and  in  the  Sheriff  Court,  where  there  is  no  provision, 
3  matter  is  clear.    Where  the  defences  therefore  contain 

admission  of  a  sum  due,  interim  decree  for  it  ia  often  pro- 
nnced.  Where  the  pursuer  is  reputedly  solvent,  it  is  not 
lufficient  reason  for  refusing  interim  decree  that  the  de- 
ider  would  like  to  retain  the  sum  to  keep  himself  safe 
ainfit  expenses  that  may  be  occasioned  in  the  remainder 

the  process ;  hut  the  pronouncing  of  interim  decree  is  to 
me  extent  matter  of  discretion,  and  there  are  cases  in 
bicb  very  nice  considerations  may  arise  as  to  whether 
terim  decree,  even  for  an  admitted  balance,  ought  to  be 


D.  1176 ;  Home  c.  Steele,  utiupra,  o.  SO,  SS  IS  and  24. 

te  (v);  Peaiwn  f.  Aitderson,  18  (1)  6  Geo.  IT.  o.  ISO,  J  t. 

Ij  1833,  11  S.  lOOB.  (»}  OonBOher  «.  Oonkclier,  ff  Dmi 

(t)  See,  fn&r  oOi,  IS  andlT  Vict.  1867,  30  D.  263. 
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given,  (o)  Special  leave  is  still  required  to  extract  an  interim 
decree,  and  that  leave  may  either  be  embodied  in  the  decree 
or  given  subsequently,  (p) 


Section  IX. — Of  Judicial  Eeferenoes. 


1.  How  Judical  Reference  made. 

2.  Time  of  Judicial  Reference. 

3.  Effect  of  Judicial  Reference, 

4.  Proceediivge  in  Reference. 


5.  Referee^s  Report. 

6.  Reference  becoming  Abortive, 

7.  Referee's  Remuneration. 


A  judicial  reference  is  a  proceeding  by  which  the  decision 
of  a  case  is  withdrawn  from  the  Court,  and  submitted  to  one 
or  more  arbiters.  (5) 

1.  How  Judicial  Reference  made. — A  judicial  reference 
must  be  entered  into  with  the  consent  of  both  parties.  This 
consent  must  be  embodied  in  a  minute ;  and  the  agent  re« 
quires  special  authority  before  he  can  consent  for  his  client.(r) 
The  minute  refers  the  case  to  the  decision  of  one  or  more 
arbiters,  either  specially  named  or  (as  is  sometimes  done) 
left  to  be  named  by  the  Court.  If  there  are  two  arbiters, 
power  should  be  given  to  choose  an  oversman,  as  otherwise 
the  reference  might  become  abortive  by  their  differing  in 
opinion.  The  reference  may  refer  either  the  whole  or  a  part 
of  the  cause, — subject  always  to  the  approval  of  the  judge. 
The  minute  requires  to  have  the  authority  of  the  Court  inter- 
poned  to  it.     Until  this  has  been  done  the  reference  is  in- 


(0)  See  M'AUister  v.  Duthie,  15 
June  1867,  5  Macph.  912. 

(p)  Buchanan  v.  Young,  13  Jan. 
1860,  22  D.  371 ;  and  see  Taylor  v. 
Jarvis,  20  March  1860,  22  D.  1031. 

(q)  A  very  full  and  valuable  ac- 


count of  the  Judicial  Reference  wiU 
be  found  in  Mr  Montgomerie  Bell's 
Treatise  on  the  Law  of  Arbitration. 

(r)  Livingston    «.    Johnston,    23 
May  1830,  8  S.  694. 
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complete,  and  it  ia  in  the  power  of  either  party  to  withdraw 
from  it(8)  If,  however,  the  interponing  of  authority  have 
been  accidentally  omitted,  and  the  parties  have  gone  on 
with  the  reference,  the  subsequent  proceedings  will  form  a 
bar  to  either  party  pleading  want  of  authority.  (^)  After 
authority  has  been  interponed,  neither  party  can  withdraw 
from  the  reference  or  move  the  Court  to  recall  it  without 
the  consent  of  the  other,  (w) 

2.  Time  of  JadidaJ  Reference. — ^A  reference  may  be 
entered  into  at  any  stage  of  a  process  which  is  before  the 
Court. 

3.  Effect  of  Judicial  Reference. — Notwithstanding  the 
reference  the  process  remains  in  Court.  It  may  be  enrolled 
at  any  time  for  the  purpose  of  pronouncing  orders  necessary 
to  the  carrying  out  of  the  reference — such  as  those  giving 
warrant  to  cite  witnesses,  diligences  to  recover  documents, 
and  so  on.(i;)  So  much  is  the  reference  considered  to  be  in 
Court,  that  it  is  only  agents  who  can  practise  before  the 
Court  who  can  practise  before  the  referee,  (cc)  If  the 
process  falls  the  reference  also  falls.  Under  the  old  rules 
as  to  falling  asleep,  if  the  process  fell  asleep  it  was  more 
than  doubtful  whether  anything  could  be  done  under  the 
reference  till  it  was  awakened.  Under  the  new  forms,  it  is 
clear  that  when  the  process  stands  dismissed  for  failure  to 
take  a  proceeding  within  three  months  the  reference  also  is 

{$)  Beid  V.   Henderson,  26  Jane  1855,  2  Macq.  424 
1841,  8  D.  1102 ;  Bell  on  Arbitration,         (d)  Bell  on  Arbitration,  p.  272. 
p.  267.  (x)    Ireland  v.   Wilson,   25  Jnne 

(t)  Fairley  «.  M*Qowan«  11  Feb.  1851,  18  D.  1226.    The  point  here 

1836,  14  S.  470.  invoWed  was  whether  the  agent  re- 

(tf)  Walker  «.  Stewart,  14  Aug.  quired  to  haye  the  attorney  licence. 
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dismissed,  and  that  nothing  can  be  done  till  the  process  is 
revived.  A  proceeding  in  the  reference  is  enough  to  pre- 
vent the  statutory  dismissal,  (y) 

4.  Proceedings  of  Referee. — The  first  step  of  the  referee 
is  usually  to  accept  the  reference.  This  may  be  done  by  a 
docquet  on  the  minute  of  reference,  but  it  is  not  a  necessary 
step,  and  often  the  only  evidence  of  acceptance  is  acting. 

The  referee,  if  he  considers  it  expedient,  may  appoint  a 
clerk.  («) 

If  the  reference  have  been  made  before  a  record  has  been 
closed,  the  referee  may  very  generally  take  this  as  evidence 
that  the  parties  do  not  desire  farther  pleadings ;  but  it  is 
very  much  a  matter  of  discretion  what  the  referee  may  do 
in  this  respect ;  and  so  long  as  he  acts  fairly  to  both  sides, 
and  conscientiously,  the  Court  will  not  interfere  with  him, 
unless  it  should  be  made  plain  that  he  has  omitted  to  order 
pleadings  in  a  case  where  it  was  impossible  to  do  justice 
without  them,  (a)  If  the  referee  does  order  pleadings,  the 
best  way  for  him  will  be  to  follow  the  style  of  record  used  in 
the  ordinary  court.  He  may,  however,  confine  himself  to 
appointing  each  party  to  give  in  a  claim,  stating  (without 
argument)  the  facts  they  aver  and  the  demands  they  make ; 
and  if  he  thinks  fit  he  may  allow  an  answer  to  each  party, 
or  allow  each  party  to  revise  his  claim  after  he  has  seen 
that  of  the  other.(&) 

In  regard  to  proof,  the  referee  is  again  left  very  much  to 
his  own  discretion.      It  is  for  him  to  consider  whether 

(y)  See  wpra,  p.  266,  and  BeQ  on  28  Nov.  1868,  88  L.  J.  (0.  P.)  180. 

Arbitration,  p.  276,  note  2.  (a)   Compare  MitcheQ  9.  Cable, 

(«)  Ben  on  Arbitration,  p.   270.  17  June  1848,  10  D.  1297. 

In  England  he  may  also  appoint  a  (b)  Bell  on  Arbitration,  p.  170. 
law  agent  to  help ;  Potter  v.  Bankin, 
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will  allow  proof  or  not;  and  if  be  act  fairly  and  con- 
ntiously,  and  not  in  auch  a  manner  as  could  only  canse 
£tice,  bis  decision  cannot  be  quarrelled,  (c)  Even  though 
)f  have  been  ordered  before  the  remit,  the  referee  need 
take  it.((2)  If  the  reference  have  been  made  to  him  as 
lan  o£  skill,  he  may  decide  of  his  own  knowledge  after 
mining  tbe  subject  of  dispute  ;(e)  and  if  he  examines 
nesses  on  matters  in  which  he  is  himself  skilled,  he  need 

examine  them  on  oa.th.(g)  If,  however,  he  has  to 
tmiue  witnesses  on  matters  in  which  he  is  not  skilled,  lie 
'uld  follow  the  rules  in  the  ordinary  court,  unless  tlie 
rties  choose  to  dispense  with  any  of  the  formalities ;  but 
does  not  seem  essential  that  he  should-  proceed  in  this 
inner,  for  in  this  (as  in  all  other  matters)  he  is  left  very 
Qch  to  his  discretion.  (A) 

Hearing  the  parties  cannot  in  general  be  safely  dispensed 
ith  altogether.     It  would  vitiate  the  reference  to  hear  one 

the  parties  without  either  hearing  the  other  or  giving 
im  an  opportunity  of  being  heard.  It  is,  however,  alto- 
ether  in  the  discretion  of  the  referee  to  say  how  often,  and 
'hen,  and  in  what  manner,  he  will  hear  the  parties.  He 
lay  hear  them  by  themselves,  or  he  may  allow  agents,  or 
ven  counsel,  to  appear  for  them ;  and  he  may  have  the 
rgument  either  oral  or  in  writing.  Often  the  referee  hears 
<Q  that  the  parties  have  to  say  at  the  end  of  a  proof  or  of  an 
Dspection,  and  this  generally  is  sufBcient.(t) 


(i)  Mowbny  «.  Didson,   2  June  IfDonald,  8  Dec.  1B48,  6  D.  186. 

M8,  10  D.  1121;  Miller  «.  Miliar,  (g)  Cochrane  e.  Onthiie,  80  Uaroh 

D  Uarch  lS.='i5,  IT  D.  669.  1861,  2S  D.  866. 

(d)  Colqahoon  e.   Haig,  18  Juy.  (A)    See    Kirkonldy  v.   Dalgaini'B 

MS,  S  S.  424.  Trs.,  16  June  1809,  E.G. 

(«)  JohnBtone  v.  Cheape,  10  July  (i)  Tbe  discretion  a  referee  has  in 

:81T,    6    Dow    247 ;    U'Donald   v.  regard  to  the  debate  depends  on  tlia 
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Notes  of  the  referee's  intended  decision  should  generally 
be  issued  before  pronouncing  the  decision  itself.  It  is  not 
imperative  however  to  do  so,  and  in  cases  of  little  diflBculty 
or  importance  notes  may  rightly  enough  be  dispensed  with  ; 
but,  as  a  general  rule,  the  Court  of  Session  has  strongly 
recommended  that  they  should  be  issued.  If  notes  are 
issued,  the  parties  should  have  an  opportunity  of  expressing 
their  views  on  them,  either  verbally  or  in  writing. 

The  decision  should  embrace  everything  that  is  involved 
in  the  process.  The  referee,  if  he  accept  the  reference,  is 
bound  to  decide  on  both  facts  and  law,(A;)  and  to  determine 
both  the  merits  of  the  action  and  the  question  of  expenses.  (Z) 

6.  Referee's  Report. — The  referee's  final  report  is  lodged 
in  process,  and  the  case  is  returned  to  the  Clerk  of  Court. 
To  make  the  report  binding  it  requires  to  have  the  authority 
of  the  Court  interponed  to  it(n)  The  Court,  however, 
cannot  review  the  referee's  decision,  (o)  If  the  referee  have 
not  exhausted  the  case,  or  if  his  report  be  ambiguous,  or  if 
he  have  omitted  some  step  such  as  he  ought  to  have  taken, 
the  report  may  be  sent  back  to  him,  for  him  to  amend  ac- 
cording to  his  discretion  ;(p)  or,  if  the  proceedings  of  the 
referee  have  been  altogether  irregular  or  corrupt,  such  as 
would  invalidate  an  ordinary  decree-arbitral,  the  Court 
may  set    them  aside   altogether ;(})  but  the  Court  cannot 


same  principles  as  those  which  regu- 
late his  discretion  as  to  pleadings 
and  proof. 

(k)  Welch  V,  Jackson,  23  Dec. 
1864,  3  Macph.  303. 

(Q  Fairley  v.  M*Gk>wan,  supra; 
Paul  V.  Henderson,  19  Feb.  1867,  5 
Macph.  613;  Ferricr  v.  Allison,  28 
Jan.  1843,  6  D.  456  ;  18  April  1845, 
4  Bell's  Ap.  Ga.  161 ;    Hilton  v.  Wal- 


ker, 2  July  1867,  5  ICacph.  969. 

(n)  Gillon  «.  Simpson,  14  Jan. 
1859,  21  D.  243. 

(o)  Mackenzie  v,  Girvan,  19  Deo. 
1840,  8  D.  818,  and  9  March  1843,  2 
Bell's  Ap.  Ca.  43. 

(p)  Lord  Advocate  «.  Heddle,  9 
July  1856,  18  D.  1211. 

{q)^Per  Deas,  Hilton  v.  Walker,  ut 
mipra. 
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amend  or  alter  the  award  itself.      The  decision  must  be  the 
referee's  decision. 

6.  Reference  becoming  Abortive. — The  reference  falls 
by  the  refusal  of  the  referee  to  accept,  or  by  his  refusal  (on 
just  grounds  approved  by  the  Court)  to  go  on  with  the 
reference  ;  or  by  his  death.  It  also  falls  if  the  conduct  of 
the  referee  has  been  such  as  to  oblige  the  Court  to  recall  his 
appointment.  In  case  of  the  reference  becoming  abortive 
everything  done  in  it  goes  for  nothing,  and  the  process 
recommences  at  the  point  where  it  stood  before  the  lodging 
of  the  minute.  This  result  can  be  prevented  only  by  the 
parties  consenting  to  some  other  course. 

7.  Referee's  Remuneration. — The  referee  is  an  officer  of 
court,  and  is  entitled  to  remuneration.(r)  The  amount  is 
fixed  by  the  Court,  usually  after  a  remit  to  the  auditor.  If 
one  of  the  parties  have  already  paid  the  referee  a  reasonable 
fee,  the  Court  will  order  the  other  party  to  reimburse  such 
part  of  it  as  he  may  be  liable  for.(»)  In  one  case  the  referee 
left  the  proportion  in  which  his  fee  was  to  be  paid  by  the  two 
parties  to  be  fixed  by  the  Court ;  but  the  Court  remitted  to 
the  referee  to  fix  the  proportions.(Q 

The  clerk  is  also  entitled  to  remuneration.  The  referee 
usually  determines  the  amount,  but  as  the  clerk  is  an  officer 
of  court  the  referee's  decision  on  this  would  not  necessarily 
be  final;  and,  if  the  referee  chooses,  he  may  leave  that 
matter  to  be  dealt  with  by  the  Court,  in  the  same  way  as  his 
own  remuneration  is  dealt  with. 


(r)    Paul  V,   Henderson,    19  Feb.      Clyne's  Trs.,  6  Feb.  1835,  13  S.  413. 
1867,  5  Maoph.  613.  (t)    Morris    v.   Stewart,    14    Feb. 

(s)     Edinburgh    Oil    Gas    Co.    v.     1842,  14  D.  501. 
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Section  X. — Op  the  Eeferencb  to  Oath. 


1.  Nctiure  of  RefereTice  to  Oath. 

2.  When  Reference  to  Oath  Incom- 

petent. 

3.  Discretion  to  refuse  Reference, 

4.  To  whom  Reference  made. 

5.  Reference  either  Gejieral  or  Special. 

6.  Time  of  Reference. 


7.  Form  of  Referring. 

8.  Of  Retracting  and  Deferring. 

9.  Of  the  Examination. 

10.  Of  Re-examining. 

11.  Of  Parties  failing  to  attend  the 

Examination. 

12.  Of  Construing  the  Oath. 


1.  Nature  of  Reference  to  Oath.— At  any  stage  of  most 
causes  either  party  is  at  liberty  to  abandon  other  means  of 
attack  or  defence  and  to  tender  a  reference  of  the  whole  or 
any  part  of  the  case  to  the  oath  of  his  adversary.  This 
right  remains  even  after  the  cause  is  lost,  so  long  as  the 
cause  remains  in  Court.  The  reference  is  considered  to  be 
an  appeal  to  the  equitable  jurisdiction  of  the  Court ;  and  it 
is  therefore  in  the  discretion  of  the  Court  to  sustain  or  to 
refuse  it.  It  is  understood,  however,  that  the  reference 
must  be  sustained  when  it  is  competent,  unless  there  be 
good  reason  to  the  contrary.  If  it  be  sustained,  it  always 
forms  the  last  step  in  regard  to  the  matter  embraced  in  it. 
The  oath  emitted  is  final  in  regard  to  the  matter  referred. 
If  it  admit  the  matter,  the  proof  is  complete,  and  if  it 
do  not  admit,  it  is  finally  settled  that  the  matter  is  not 
proved. 

2.  When  reference  to  Oath  incompetent.— The  reference 
is  occasionally  incompetent. 

To  make  a  reference  competent  there  must  be,  to  begin 
with,  a  competent  process. (w)     If  the  action  be  not  relevant 


(u)  MTarlane  v.  Watt,  5  July  1828,  6  S.  1095. 
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%nce  is  incompetent  ;(v)  and  this  is  held  though  the 
in  relevancy  be  caosed  only  by  want  of  specifica- 

z)  On  the  same  principle,  special  matters  whicli 
□ot  be  Eulmitted  to  proof,  as  not  falling  within  the 

ids  of  action,  cannot  be  the  subject  of  a  reference  to 

[atters  of  law  cannot  be  referred  to  oath.  Where  the 
d  contains  a  mixed  question  of  fact  and  law,  the  course 
make  a  special  reference  referring  only  the  matters  of  ' 
at  iBBue.(z)  Sometimes  this  cannot  easily  be  done,  and 
reference  is  then  made  general,  the  oath  being  held 
elusive  only  on  the  matters  of  fact.(a) 
Hattet  which  may  be  made  the  eabject  of  a  criminal 
ctment  cannot  be  referred  to  oath  if  the  referee  object. 
18,  in  an  action  of  damages  for  a  serious  assault,  for 
ch  the  defender  would  be  liable  to  imprisonment  in  a 
ninal  court,  he  can  decline  a  reference.(6)     If,  however, 

offence  be  one  for  which  imprisonment  is  either  incom- 
ent  or  in  practice  not  awarded,  the  reference  will  generally 

8aBtained.(c)  A  party  who  means  to  avail  himself  of 
s  privilege  must  plead  it  when  the  reference  is  proposed, 
cause  if  he  does  not  then  object  the  reference  will  be 
itained.(d) 

It  has  been  doubted  whether  it  is  competent  to  refer 
alters  of  whicli  the  referee  cannot  personally  know  any- 

{')   U'Laren    v.   Boik,    30    June  (a)  Bm  Anetnither  o.  Wilkie,  81 

29,  7  8.  780. .  Jan.  iS^,  IS  D.  406. 

{X)  Ph<snix  Fire  InBDiuice  Com-  {b)  Miller  t.  BtowTO,  16  Feb,  1B2EJ, 

nj  ».  Young,  10  Jnlj  1884,  12  8.  6  S.  B61. 

1.  (e)  U'Callum  v.   M'Call,  18  Feb. 

0)  TbomBOD  e.  Sinipsoi),  IS  Not.  182a,   8   8.   ^Gl ;    and  Dickson   on 

44,  7  D.  106.  Evidence,  §  1549. 

(■)  T*;lor  V.  tt.ii,  lo  March  1829,  Cd)  Conacher  v.  Conaohar,  1  March 

1  565.  1869,  21  D.  697. 
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thing ;  but  the  doubt  does  not  appear  well  founded.  Though 
the  party  himself  may  not  have  knowledge  of  the  matter,  he 
may  have  received  such  information  as  may  have  quite  satis- 
fied him  tliat  his  claim  or  defence  was  unfounded ;  and 
though  his  adversary  may  not  have  legal  evidence  to  defeat 
him,  it  would  be  unfair  to  lay  down  any  general  rule  to 
prevent  an  appeal  to  his  conscience. 

3.  Discretion  to  Beftise  Reference.— It  is  not  imperative 
upon  the  Court  to  sustain  the  reference.  Even  when  the 
reference  is  otherwise  competent  the  Court  exercises  a  dis- 
cretion to  sustain  or  refuse  ;  and  if  they  see  reason  to  believe 
that  justice  is  likely  to  be  perverted  by  the  administration 
of  the  oath  they  will  not  give  their  authority,  (e)  This  rule 
was  applied  in  the  recent  case  of  Longworth  v.  Yelverton, 
where  all  the  authorities  were  fully  examined.  The  ground 
on  which  the  reference  was  there  refused  was  that  the 
interest  of  a  third  party  would  be  seriously  prejudiced  if  the 
oath  were  affirmative,  (y)  The  reference  has  been  refused 
where  it  was  apparent  that  the  sole  object  was  to  get 
further  delay ;  and  in  such  cases,  when  the  reference  has 
been  permitted,  it  sometimes  has  been  only  on  some  such 
condition  as  that  the  defender  shall  consign  the  amount  at 
issue.  (A) 

4.  To  Whom  Reference  made. — In  general  the  reference 
must  be  made  to  all  of  the  opposing  parties  in  the  action, 
though  it  sometimes  happens  that  the  oath  of  one  of  a 

(e)  Bitchle,   v,  Mackay,  24  June  1867,  5  Macph.  (H.  L.)  144. 

1829,  a  W.  and  S.  484.  (h)  Pattinsonv.  Bobertson,  4  Dec. 

{ff)  Lougworth  V.    Yelverton,    10  184G,  y  D.  22G. 
March  18G5,  3  Macpii.  600  ;  30  July 
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certain  set  of  parties  may  be  binding  on  all  of  them,  or  even 
that  the  oath  of  one  who  is  not  a  party  to  the  action  may  be 
binding  upon  one  who  is.  Thus,  in  certain  matters  the  oath 
of  one  partner  may  be  binding  on  the  rest,  or  the  oath  of  a 
wife  binding  on  the  husband.  Those  cases,  however,  do  not 
depend  for  their  solution  on  the  law  of  process,  but  on  the 
power  which  the  law  of  partnership,  or  the  law  of  husband 
and  wife,  as  the  case  may  be,  gives  to  the  one  party  to  bind 
the  other  in  the  transaction  to  which  the  action  relates. 

6.  Reference  either  Qeneral  or  Special. — A  general 
reference  is  a  reference  of  the  whole  action,  and  is  the  only 
kind  of  reference  competent  after  final  decision  on  the 
merits,  (i)  So  long  as  there  is  no  such  decision,  it  is  com- 
petent (with  the  approval  of  the  Court)  to  make  a  reference 
of  any  individual  fact  or  facts  in  the  ca8e.(i)  Even  after 
proof  has  been  led,  a  party  may  ask  for  judgment  in  his 
favour  upon  the  facts  he  has  proved,  and  refer  the  remainder 
of  the  case  to  the  oath  of  his  opponent.  (2) 

6.  Time  of  Reference.— It  is  irregular  (if  any  objection 
be  taken)  to  sustain  a  reference  before  closing  the  record  and 
deciding  on  the  relevancy,  because  until  these  things  have 

« 

been  done  it  cannot  be  known  whether  the  process  is  such  as 
to  make  a  reference  competent.  Doubts  have  been  ex- 
pressed whether  it  be  competent  in  any  case  to  admit  the 
reference  before  the  record  is  closed.(/i)     Under  the  old 

(0  White    i;.    Murdoch,    9    June  M*Beath,  1  July  1869,  7  Macph.  984. 
1812,   F.C.      Where,   however,  the         (*)  Moor  u.  Young,  10  Dec.  1842, 

action  ia  capable  of  division   into  5  D.  494. 

separate  parts,  one  part  may  (even         (/)  Cameron «.  Armstrong,  28  June 

after  judgment)  be  referred  without  1851,  13  D.  1256. 
referring    the    whole  ;     Sinclair   v,         (n)  Dickson  on  Evidence,  §  1554. 
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forms  it  was  common  to  refer  the  summons  alone, (o)  and 
this  is  often  done  yet  where  no  objection  is  taken ;  but  under 
the  present  forms  of  process  it  looks  as  if  either  party  could 
insist  on  a  record  being  closed  before  any  other  step  was 
taken,  (p)  The  only  check  on  the  unreasonable  use  of  this 
power  is  to  find  the  party  liable  in  the  expenses  of  the  pro- 
ceedings if  he  exercises  his  right  to  a  record  without  reason- 
able necessity.  Sometimes  the  reference  is  made  before  the 
defender  appears.  In  this  case  the  order  of  reference  has  to 
be  served  upon  him  personally,  and  if  he  fail  to  appear  and 
depone  (being  within  the  jurisdiction)  he  may  be  held  as 
confessed,  (g) 

If  preliminary  pleas  are  stated,  it  is  incompetent  to  refer 
to. oath  until  they  are  disposed  of.  A  defender  who  states 
such  pleas  cannot  make  a  reference  under  reservation  of 
them.(r)  If  a  party  who  has  stated  preliminary  pleas  make 
a  reference  which  is  silent  as  to  them,  he  will  be  held  as 
having  departed  from  them.  In  the  same  way,  if  the  refer- 
ence be  proposed  to  the  party  stating  the  pleas,  and  he 
appear  and  depone,  instead  of  exercising  such  right  of  appeal 
as  was  competent  to  him,  he  will  be  held  to  have  waived  the 
objections. (5)  Sustaining  a  reference  "before  answer ** 
(though  it  has  been  done),(0  is  a  thing  contrary  to  the 
nature  of  the  proceeding.  If  there  is  any  such  urgency  for 
taking  the  oath  that  it  cannot  await  the  disposal  of  the  pre- 
liminary pleas,  it  should  be  taken  to  lie  in  retentis  ;(u) 


(p)  stair,  4.  88.  27.   The  reference  (r)  Henderson  f>.  Smith,  28  Feb. 

was  sometimes  embodied  in  the  sum-  1852,  14  D.  583. 

mons.  («)  Tumbull  v,  Bothwick,  12  May 

(p)  Biley    t^.    M'Laren,    24    Dec.  1880,  8  8.  785. 

1853,  16  D.  328.  (Q  Grant   v.    Marshall,    17    Jan. 

(q)  A.  8.  10  July  1839,  {  76 ;  Nichol-  1851,  18  D.  600. 

sou  V,  Macleoud,  infraj  note  (d).  (u)  Biley  v.  McLaren,  itqmi. 
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gb,  before  this  would  be  permitted  the  argency  would 

0  be  very  Btrong. 

ter  parole  proof  has  been  taken  it  was  at  one  time 
Kat  a  reference  could  not  be  bustained ;  but  that  rule 
ng  been  in  disuse.     A  party  who  baa  renounced  pro- 

1  is  in  tbe  same  position  as  a  party  who  has  led  proof, 
e  tberefore  can  also  make  a  reference.(v)  If,  however, 
;y  baa  called  and  examined  his  opponent  as  a  witness, 
innot  refer  to  his  oath.(a;)  But  this  is  not  held  to 
mt  bim,  in  an  action  which  embraces  two  distinct 
erB,  from  examining  bim  as  a  witness  on  the  one  and 
ring  to  bis  oath  on  tbe  other.  (^)  And  if  it  turn  out 
the  proof  in  the  course  of  which  the  party  was  examined 
incompetent,  and  that  no  use  can  be  made  of  it,  a  re- 
ice  is  still  competent.(s) 

^fter  extracting  judgment  reference  is  incompetent,  but 
1  competent  so  long  as  extract  is  not  actually  issued, 
i  was  held  where  tbe  extract  had  been  ordered  for  some 
s,  but  bad  not  been  issued  on  account  of  the  pressure  of 
;r  business  in  the  ofiBce.(a) 

7.  Tomi  of  Befbrring. — A  reference  to  oath  ought  to  be 
dered  by  a  minute,  and  tbe  agent  tendering  it  must  have 
cial  anthority  to  do  so.  Tbe  evidence  of  this  authority 
J  be  either  the  signature  of  the  party  oo  the  minute 
a  separate  mandate  produced  with  it;  or  tbe  party  may 
end  the  examination  and  judicially  adhere  to  the  re- 
eDce.(&)      If,  through    some    mistake,  the    minute  be 

0  AnctniUier  e,  WlUde,  81  Jan.  (>)  Swanston  «.   OaUie,  S  Dm. 

6,  IS  D.  106.  1B70,  9  Haoph.  208. 

z)  16  and  17  VicL  o.  20,  S  G.  (a)  Aikman  v.  Aikmon's  Tra..  24 

V)  Dewar  v.   Paterson,   21  Feb.  Jan.  1868,  6  Hacph.  277. 

i«,  4  Macph.  493.  (b)  A.  B.  1889,  S  84. 
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omitted,  the  mistake  will  not  be  fatal  to  the  reference  if  all 
the  other  forms  have  been  attended  to,  and  the  intention  of 
the  party  to  refer,  and  his  knowledge  of  the  reference,  be 
clear  from  some  such  distinct  act  as  his  presence  at  the 
examination,  (c) 

After  the  minute,  the  next  step  is  for  the  reference  to  be 
sustained  by  an  interlocutor  of  the  Sheriff.  This  step  is 
imperative  ;  and  if  the  oath  be  emitted  under  anything  less 
solemn  than  an  express  order  of  the  Court  it  will  not  con- 
stitute a  judicial  reference,  (d)  When  this  interlocutor 
is  moved  for,  any  objection  to  the  reference  should  be 
stated ;  for  if  the  objection  be  not  now  stated  the  reference 
will  be  sustained  and  the  objection  be  held  as  waived. 
This  holds  more  especially  when  the  objection  is  merely  to 
so  trivial  a  matter  as  the  form  of  the  minute.(e) 

When  the  reference  has  been  sustained,  a  day  is 
assigned  for  the  party  to  appear  and  depone.  The  oath  is 
directed  to  be  taken  before  the  Sheriff,  but  if  he  cannot 
attend,  or  in  case  of  special  emergency,  he  may  appoint  a 
commissioner,  (g) 

8.  Of  Retracting  and  Deferring.— At  any  time  before 
the  oath  has  been  emitted  the  party  referring  may  retract 
the  reference  on  paying  the  expense  which  the  other  party 
has  been  put  to  by  this  change.  (A)  It  is  a  condition,  how- 
ever, of  permitting  this,  that  the  other  party  have  not  been 
prejudiced  by  what  has  taken  place.     If,  for  example,  he 

(c)  Hewit  V.  PoUok,  24  Not.  1821,  5  D.  1087. 

1  B.  178.  (g)   A.  8.    1839,   J   79 ;    and  see 

{d)  See  the  opinion  of  the  Court  Forman  v.  Bookless,  infra, 

in  Nicholson  v.  Madeoud,  23  Not.  {h)  A.  8.  1839,  §  80 ;  Ghahnezs  v. 

1810,  F.O.  Jackson,  18  Feb.  1813,  F.O.;  Binnie 

{e)  Broom  v.  Edgley,  31  May  1843,  v.  Mack,  28  Jan.  1882,  10  8.  855. 
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has  been  deprived  by  death  or  otherwise  in  the  interval  of 
the  evidence  of  a  material  witness, (i)  the  reference  cannot 
be  retracted. 

Deferring  is  a  proceeding  (now  almost  unknown)  by 
which  a  party  to  whose  oath  a  reference  has  been  made 
declines  it,  and  refers  the  case  back  to  the  oath  of  the  pro- 
posing party.  The  proceeding  is  still  competent,  and  it  is 
regulated  in  the  same  way  as  an  original  reference.  When 
it  is  used  the  judge  has  a  discretionary  power  of  ordaining 
either  of  the  two  parties  to  make  oath  whom  he  has 
ground  to  think  had  the  best  opportunities  of  knowing  the 
facts.  (%) 

9.  Of  the  Examination. — When  the  parties  appear  before 
the  Sheriff  the  reponent  is  put  upon  oath.(Q  The  examina- 
tion then  proceeds  at  the  instance  of  the  referring  party, 
"(vho  may  ask  such  relevant  questions  as  he  pleases.  So 
long  as  he  keeps  to  the  case,  the  only  limit  upon  his 
discretion  is  the  power  which  is  given  to  the  deponent  to 
decline  to  answer  special  questions  after  having  answered 
general  questions — a  power  given  to  the  deponent  to 
prevent  his  being  led  into  perjury  by  first  answering 
general  questions  in  the  negative  and  then  being  obliged  to 
admit  circumstances  which  contradict  himself,  (w)  The 
deponent  cannot  decline  to  answer  special  questions  when 
they  are  put  first.  The  examining  party  may  show  to  the 
deponent  any  documents  which  would  be  admissible  were 


(»)  Galbnuth  v.  McNeil,  26  Nov. 
1828,  7  S.  63. 

(k)  Stair,  4.  44.  13;  Exskine,  4. 

2.  8. 

(I)  If  the  deponent  has  conscien- 


tious motives  for  not  taking  an 
oath,  his  affirmation  may  be  taken ; 
28  and  29  Vict.  c.  9,  §  2. 

(n)  Heddle  o.  Baikie,  16  Jan.  1841, 
3  D.  370. 
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he  being  examined  as  a  witness,  and  may  examine  him  in 
regard  to  their  contents. (o)  The  referring  party  is  not 
bound  to  go  over  the  whole  case,  but  may  stop  his  examina- 
tion when  he  pleases.  The  Sheriff  ought  then  to  ask  such 
questions  as  he  may  think  right  for  clearing  up  the  case  ;(p) 
and  on  that  point  he  may  receive  suggestions  from  the 
deponent's  agent.  The  deponent,  it  should  be  mentioned, 
is  entitled  to  have  an  agent  present,  not  only  for  the 
purpose  of  suggesting  questions  to  the  Sheriff,  but  also  for 
the  purpose  of  assisting  his  client  with  references  to  docu- 
ments, and  of  objecting  to  incompetent  questions,  (j^) 

The  deposition  is  recorded  in  the  old  form,  that  is  to  say, 
it  is  dictated  by  the  Sheriff  to  the  Clerk  of  Court,  and  then 
each  page  or  marginal  note  is  signed  by  the  Sheriff  and  the 
deponent  in  the  same  way  as  in  the  case  of  a  proof  by  com- 
mission, (r) 

10.  Of  Re-examining. — In  certain  cases  it  has  been 
permitted  to  have  the  examination  re-taken.  This  has  been 
allowed  where  the  first  examination  did  not  exhaust  the 
reference ;(«)  where  the  deponent  had  not  been  examined  in 
regard  to  certain  statements  in  his  record  which  it  was 
desired  to  read  along  with  his  deposition  \(t)  where  the 
deposition  was  confused  or  ambiguous  ;(u)  or,  lastly,  where, 
through  an  irregularity,  the  deposition  had  been  emitted  in 
the  absence  of  the  referring  party,  (v)    The  re-examination, 

(d)  Boyd  V,  Gair,  17  June  1848,  5  («)  Paterson  v.  Thomson,  20  Feb. 

B.  1218.  1830,  8  S.  671. 

(p)  Sontar  «.  Soatar,  6  Dec.  1851,  (t)  Young «.  FoUook,  25  May  1882, 

14  D.  140.  10  8.  670. 

(g)  Blair  «.  MThin,  4  July  1866,  (u)  Erskine,  4.  2.  15. 

18  D.  1202.  (o)  Feacock  «.  Smile,  5  July  1828, 

(r)  Forman  v.  Bookless,  27  Feb.  6  S.  1081. 
18B4,  2  Macph.  787. 
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however,  will  not,  any  more  than  the  examination,  be 
allowed  as  matter  of  right.  It  is,  on  the  contrary,  a  very 
exceptional  proceeding. 

11.  Of  Partdes  failing  to  attend  the  Examination.— 

Should  the  party  making  the  reference  fail  to  go  on  with  it 
by  taking  a  day  for  examining  his  opponent,  the  Court  may 
circumduce  the  term  for  referring ;  and  when  this  is  done 
the  party,  if  he  do  not  get  himself  reponed  against  the 
order,  loses  his  right  to  refer.  If  the  failure  to  go  on  with 
the  reference  have  been  repeated,  and  the  party  takes  no 
other  steps,  the  Court  may  decide  against  him  by  default,  (cc) 
If  the  referring  party,  after  getting  a  day  fixed  for  the 
examination,  fail  to  appear  at  it,  the  SheriflF  may  take  the 
deposition  in  his  absence. 

If  the  party  to  whom  the  reference  is  made  fail  to  appear 
at  the  examination,  he  may  be  held  as  confessed.  If  the 
diet,  however,  have  been  fixed  in  his  absence,  it  must  be 
proved  that  he  or  his  agent  received  notice  of  the  appoint- 
ment before  this  can  be  done.(y)  The  eff'ect  of  holding  him 
as  confessed  is  the  same  as  if  he  had  appeared  and  admitted 
the  matters  referred  to  him. 

Parties  may  be  reponed  against  circumduction,  or  hold- 
ing as  confessed,  upon  showing  sufficient  cause  to  the 
Sheriff  for  the  failure,  and  on  paying  such  expenses  as  he 
may  modify.  («)  No  precise  time  seems  to  have  been  fixed 
within  which  the  demand  to  be  reponed  must  be  made,  but 
it  should  be  made  on  the  first  calling  of  the  cause  at  which 
the  party  is  present ;  for  if  a  party  go  on  to  litigate  on  other 


(x)  See  anUf  seotion  6,  art   4^         C^)  A.  S.  1889,  §  76. 
p.  249.  (z)  A.  S.  1889,  §§  81  and  82. 
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points  he  will  necessarily  be  held  as  having  waived  his  claim 
to  be  reponed.(a) 

12.  Of  OoTurtming  the  Oath. — After  the  oath  has  been 
taken  the  only  question  in  the  cause,  in  regard  to  matters 
embraced  under  the  references,  is  what  has  been  sworn. 
There  is  no  room  for  questioning  whether  the  oath  is  true 
or  false,  or  whether  it  be  consistent  or  inconsistent  with 
other  statements  made  by  the  party,  either  on  record  or  in 
letters  or  other  writings  under  his  hand.  And  there  is  no 
room  for  either  explaining,  supplementing,  or  detracting 
from  the  oath  by  such  statements.  If  it  be  desired  to  have 
benefit  from  such  statements,  they  must  be  incorporated  in 
the  deposition,  by  putting  them  before  the  deponent  at  the 
examination,  and  examining  him  in  regard  to  them.  It  is 
not  enough,  however,  to  examine  him  as  to  whether  he 
authorised  or  wrote  them ;  he  must  be  examined  as  to  their 
contents ;  and  where  they  admit  of  explanation,  his  explana- 
tion of  them,  whatever  it  may  be,  has  to  be  accepted  in  the 
process  as  true.  (6) 

Where  the  deposition  is  ambiguous  or  contradictory,  the 
Court  must  interpret  it  so  as  to  obtain  its  true  meaning, 
though  that  possibly  may  not  be  the  meaning  which  the 
deponent  would  like  to  have  attached  to  it.  If  the  deposition 
contain  materials  sufficient  to  show  that  the  debt  is  due,  the 
oath  will  not  be  held  as  negative  because  the  deponent  has 


(a)  Compare  Chrant «.  Macgregor, 
20  June  1839,  1  D.  1048,  where  the 
Court  refused  to  repone  the  repre- 
Bentatiyes  of  a  deoeased  party  who, 
when  in  life,  had  negated  to  get 
himself  reponed. 

(5)  Gordon  v.  Pratt,  24  Feb.  1860, 
22  D.  908.  "The  role  is  simply 
this,  that  yon  may  make  documents 


part  of  the  oath  on  reference,  but  in 
order  to  do  this  you  must  examine 
the  party  spedfioaUy  on  these  mat- 
ters ;  yet  when  that  is  done  it  is  not 
necessary  to  engross  the  whole  docu- 
ments, a  reference  to  them  being 
sufficient ;  **  Jackson  v.  Cochrane, 
27  Feb.  1873,  11  Macph.  475. 
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said  that  it  was  not  due  in  answer  to  the  general  question,  (c) 
The  principles  to  be  recollected  in  interpreting  are,  that  the 
oath  is  to  be  assumed  as  true,  and  that,  even  though  it 
should  be  very  apparent  that  it  is  false,  it  is  the  only  evi- 
dence which  can  be  looked  at,  and  that  the  burden  of  the 
proof  is  on  the  referring  party.  But  while  the  oath  is  to  be 
taken  as  conclusive  on  all  the  matters  referred,  it  is  not  to 
be  held  as  conclusive  in  regard  to  everything  which  a  de- 
ponent may  choose  to  say.  This  makes  it  necessary  to  dis- 
tinguish between  intrinsic  and  extrinsic  statements — ^that  is 
to  say,  between  statements  relating  to  the  matter  at  issue 
and  statements  which  do  not  relate  to  it.  The  nature  of 
this  distinction  can  best  be  illustrated  by  an  example.  In 
an  action  for  debt  everything  relating  to  the  constitution  or 
the  subsistence  of  the  debt  is  intrinsic  to  the  oath ;  but  any 
statement,  such  as  that  the  debt  was  compensated  by  a 
different  debt,  is  extrinsic  ](d)  and  the  only  way  here  is  to 
give  decree  for  the  debt  sued  for,  and  to  allow  the  deponent 
to  sue  in  like  manner  for  the  debt  due  to  him. 

(e)  Grant  9.  Wiaharfc,  17  Jan.  1845,        (d)  Thomson  v.  Duncan,  10  July 
7  D.  274.  1865, 17  D.  1081. 
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OHAFTEB  IV. 


OF  APPEALS  IN  ORDINARY  ACTIONS  IN 

SHERIFF  COURT. 


1.  Competency  of  Appealing, 

2.  List  of  Appealable  Interlocutors. 

3.  Engrossing  the  Appeal. 

4.  Lodging  Reclaiming  Petition  and 

Answers. 

5.  Of  desiring  to  be  heard  orally. 

6.  Of  including  prior  Interlocutors 

in  an  Appeal, 

7.  Appeals  against  Interlocutors  de- 


ciding on  the  Admissibility  of 
Evidence. 

8.  Appeals  against  Interlocutors  dis- 

posing of  objections  to  the  Taxct- 
tion  of  Accounts. 

9.  Powers  of  the  Sheriff  on  Appeal 

— Cross  Appeals— Opening  up 
Becord — Expenses. 
10.  Powers  of  Sheriff-SuhstitrUe  pend- 
ing the  AppeaL 


1.  Competency  of  Appealing.— The  right  of  appeal  from 
Sheriff-Substitute  to  principal  Sheriff  did  not  exist  at  com- 
mon law.  The  Sheriff-Substitute,  being  the  deputy  of  the 
Sheriff,  acted  in  his  name,  and  the  decision  was  in  law  the 
decision  of  the  Sheriff,  (a)  The  right  of  appeal  was  of 
gradual  introduction.  It  is  a  comparatively  recent  matter 
the  holding  of  an  interlocutor  to  be  final  before  giving  out 
the  "  extract "  or  official  copy  to  the  parties ;  and  the  practice 
of  asking  the  judge  to  reconsider  his  decision  (reclaiming) 
until  he  prohibited  farther  petitions  of  the  kind,  was  uni- 
versal. (6)    When  the  Sheriff  was  in  the  county  at  the  time 


{a)  Erskine,  1.  2. 14. 


(b)  Erskme,  4.  8.  6.    In  1709  the 
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of  presenting,  he  disposed  of  those  petitions ;  and  when  he 
was  not  in  the  county  it  became  frequent  to  ask  the  Sheriff- 
Substitute  to  take  the  opinion  of  the  Sheriff  before  disposing 
of  them.  With  such  requests  the  Sheriff-Substitute  naturally 
complied,  as  he  held  office  at  the  Sheriff's  pleasure.  The 
next  step  was  directly  to  crave  the  Sheriff's  opinion ;  and 
on  this  the  Sheriff-Substitute  pronounced  an  interlocutor 
allowing  the  appeal.  The  last  stage  prior  to  the  present 
forms  was  the  system  embodied  in  the  Act  of  Sederunt  of 
1825,  and  continued  by  that  of  1839,  in  which  the  obtaining 
of  special  leave  to  appeal  in  each  case  was  changed  to  a 
general  right  to  appeal,  subject  to  a  power  in  the  Sheriff*- 
Substitute  to  "refuse  to  allow"  the  appeal  where,  in  his 
opinion,  the  interlocutor  ought  to  be  carried  into  immediate 
effect,  (c) 

As  matters  stood  under  the  Act  of  1839,  parties  had  the 
power  of  appealing  in  all  proceedings  conducted  under  it 
against  any  judgment  of  the  Sheriff-Substitute,  whether  in- 
terlocutory or  final,  by  which  they  might  think  themselves 
aggrieved,  (d) 

By  the  Act  of  1853  the  power  of  appealing  was  so  far 
limited  as  to  make  it  incompetent,  before  the  pronouncing 
of  an  interlocutor  disposing  in  whole  or  in  part  of  the  merits 


Court  of  Seesion  made  an  order  limit- 
ing the  number  of  reclaiming  peti- 
tions against  interlocutors  pro- 
nounced *'in  presence"  to  two. 
Down  to  1858,  it  remained  competent 
to  reclaim  once  to  the  Sheriff-Sub- 
stitute against  most  of  his  interlo- 
cutors. In  some  of  the  counties  the 
number  was  not  reduced  to  this  till 
1825.  In  Kincardineshire  the  number 
remained  without  limit  of  any  kind 
tiU  1817. 


(<J)  A.  S.  10  July  1839,  §  98. 
This  system  had  been  at  work 
under  the  old  local  regulations  for 
varying  periods  before  1825,  but  not 
for  a  long  time.  The  Kincardine- 
shire regulations  of  1804  deal  only 
with  reclaiming  petitions,  and  know 
nothing  of  appeals,  though  they  were 
informally  in  use  before  that. 

(d)  A.  S:  10  July  1839,  §  98 ;  A.  S. 
12  Not.  1825,  chapters  13  and  14. 
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of  the  cause,  to  appeal  against  any  interlocutor  which  does 
not  (1)  dispose  of  a  dilatory  defence,  (2)  sist  process,  (3) 
allow  a  proof,(e)  or  (4)  decide  upon  the  admissibility  of 
evidence.  (/)  Until,  therefore,  an  interlocutor  is  pronounced 
falling  under  one  of  these  four  classes,  or  being  in  itself  an 
interlocutor  disposing  in  whole  or  in  part  of  the  merits  of 
the  cause,  there  is  no  right  of  appeal.  As  soon,  however, 
as  the  first  appealable  interlocutor  (not  being  an  interlo- 
cutor on  the  admissibility  of  evidence)  is  pronounced,  there 
is  a  power  of  appealing  not  only  against  the  interlocutor  in 
question,  but  against  all  prior  interlocutors. 

Although  not  expressly  said,  it  is  evidently  meant,  and 
in  practice  is  so  understood,  that  when  an  interlocutor  is 
pronounced  appealable  under  the  Act  of  1853,  there  is  no 
power  (such  as  was  contained  in  the  Act  of  Sederunt  of 
1839)  to  refuse  to  allow  the  appeal  on  the  ground  of  its 
being  expedient  to  carry  the  order  into  immediate  execution. 

The  limitation  in  the  Act  of  1853  of  the  power  of  appeal 
applies  only  to  interlocutors  pronounced  before  an  interlo- 
cutor has  been  pronounced  disposing  in  whole  or  in  part  of 
the  merits  of  the  cause.  The  Act  says  nothing  about  the 
interlocutors  pronounced  after  that,  and  it  therefore  must 
have  intended  to  leave  them  to  be  dealt  with  on  the  old 
footing.  In  practice  this  fact  is  generally  overlooked,  and 
it  is  not  noticed  that  when  an  interlocutor  disposing  in  part 
of  the  merits  is  pronounced,  it  renders  thereafter  the  limi- 
tations on  the  right  of  appeal  contained  in  the  Act  of  1853 
inapplicable  to  the  cause;  and  makes  it  thereafter  com- 
petent to  appeal  every  interlocutor,  subject  to  the  power  of 
the  Sheriff-Substitute  to  refuse  to  allow  the  appeal. 

(e)  16  and  17  Vict.  c.  80,  §  19.  (/)  i^.  §  17. 


i 
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2.  List  of  Appealable  Interlocutors.— To  the  appealable 
interlocutors  above  mentioned  there  fall  to  be  added,  as 
being  dealt  with  under  special  provisions,  appeals  by  wit- 
nesses against  orders  to  produce  doci^jnents  or  to  disclose 
evidence,  and  appeals  against  the  disposal  of  objections  to 
the  taxation  of  accounts.  The  result  is  to  present  the 
following  table  of  appealable  interlocutors. 

(1)  Interlocutors  disposing  of  dilatory  defences. 

(2)  Interlocutors  stating  process. 

(3)  Interlocutors  aUovnng  proof.     Under  this  are  in- 

cluded interlocutors  renewing  an  allowance  of  proof 
of  which  a  party  has  neglected  to  avail  himself  ;(A) 
but  it  does  not  appear  to  include  an  interlocutor 
adjourning  (or  still  less,  refusing  to  adjourn)  a 
proof,  for  redress  against  which,  if  wrong,  a  party 
must  wait  till  the  pronouncing  of  the  first  appeal- 
able interlocutor  thereafter. 

(4)  Interlocutors  deciding  upon  the  admissibility  of  evi- 

dence. 

(6)  Interlocutors  deciding  questions  of  confidentiality 
against  witnesses. (t) 

(6)  Interlocutors  disposing,  in  whole  or  in  part,  of  the 
merits  of  the  cause.  Under  this  is  included  an 
interlocutor  giving  interim  decree.(y)  An  inter- 
locutor ordering  consignation  would  fall  under  this 
class,  as  it  disposes  of  the  merits  to  the  effect  of 

(h)  Murphy  v,  M'Keond,  16  Feb.  159,  art.  11.    When  the  parties  oom- 

1SS6,  4  Macph.  444.  plain  of  such  interlocutors,  they  ap- 

(»)  As  these  appeals  concerned  the  peel  as  against  interlocutors  falling 

witnesses  only,  they  were  noticed  in  under  the  fourth  class, 

connection  with  the  proof ;  ante,  p.  (J)  Ante,  Chap,  m,  sec.  yzn. 
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saying  that  the  consigner  has  no  right  to  the  pos- 
session of  the  fund  to  be  consigned.  Judgments 
by  default  fall  also  under  this  class. 

(7)  Any  interlocutors  pronounced  prior  to  an  interlocutor 

falling  under  the  first,  second,  third,  and  sixth  of 
the  above  classes,  of  which  parties  complain  at  the 
time  of  taking  an  appeal  against  the  first  interlo- 
cutor belonging  to  those  classes  pronounced  there- 
after. From  this  must  be  excepted  interlocutors 
reviving  actions,  for  the  reasons  explained  formerly 
{ante,  p.  267.) 

(8)  Interlocutors  pronounced  after  a  judgment  disposing 

in  whole  or  in  part  of  the  merits  of  the  cause, 
against  which  the  Sheriff-Substitute  does  not  refuse 
to  allow  an  appeal.  From  this  must  be  made  the 
same  exception  as  from  the  preceding  class  of 
interlocutors  reviving  actions. 

(9)  Interlocutors  disposing  of  objections  to  taxation  of 

accounts  of  expenses. 

It  will  be  convenient  to  class  as  ordinary  appeals  the 
appeals  against  the  interlocutors  forming  the  first,  second, 
third,  and  sixth  of  the  preceding  classes.  These  form  the 
kind  of  appeals  most  commonly  taken,  and  the  Act  qf  1853 
provides  for  all  of  them  being  taken  in  the  same  manner. 

3.  Engrossing  the  Appeal.— The  party  who  proposes  to 
appeal  must,  within  seven  days  from  the  date  of  the  inter- 
locutor, engross  and  sign  under  the  interlocutor  appealed 
against,  the  words — "  I  appeal  against  this  interlocutor."(i) 
If  the  interlocutor  is  pronounced  one  day,  but  not  signed 

(k)  16  and  17  Vict.  c.  80,  J  16. 
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till  afterwards,  the  date  of  signing  will  be  the  date  from 
which  the  days  will  run.  (I)  If  it  have  been  signed  at  a  dis- 
tance from  the  Court,  the  date  of  its  being  received  in  the 
office  (which  will  be  the  date  of  its  being  entered  in  the 
minute-book)  must  be  held  as  the  true  date.  Should  the 
interlocutor  sheet  from  any  cause  not  be  in  the  hands  of  the 
clerk,  the  party  should  lodge  a  notice  of  appeal,  which  would 
necessarily  be  equivalent — as  the  clause  about  the  appeal 
being  written  under  the  interlocutor  cannot,  in  the  case  of 
the  unavoidable  infringement  of  it,  be  taken  as  more  than 
directory.  If  a  party  wants  to  appeal  against  part  only  of 
an  interlocutor,  he  may  qualify  his  appeal  accordingly ;  but 
the  effect  will  not  be  more  than  to  show  what  he  wishes :  it 
will  not  limit  the  powers  of  the  Sheriff  in  dealing  with  the 
appeal.  An  agent  signing  should  add  to  his  signature 
words  showing  for  whom  he  appeals. 

4.  Lodging  Beclalming  Petition  and  Answers.— Within 
eight  days  after  the  expiry  of  the  appealing  day8,(w)  the 
party  may  lodge  a  reclaiming  petition.  The  time  for  lodging 
this  petition  may  be  prorogated  under  section  6  of  the  Act 
of  1853.  (o) 

The  reclaiming  petition  must  recite  verbatim  the  inter- 
locutor reclaimed  against,  (j?)  In  practice  this  is  understood 
to  mean  that  the  note  also  must  be  recited.  It  must  also 
bear  (on  the  margin)  the  true  date  of  the  interlocutor.  The 
petition  must  not  contain  quotations  from  the  proof  or  from 


(0  Oleland  v,  Clark,  16  Feb.  1849,  engrossing,  and  accordingly  the  more 

11  D.  601.  liberal   interpretation   is    generally 

(n)  It  is  not  very  clear  whether  given;  16  and  17  Vict.  o.  80,  J  16. 
the  statute  meant  this  period  to  run         (o)  See  ante,  p.  74,  art.  3. 
from  the  expiry  of  the   appealing         (p)  A.  S.  1839,  §  93. 
days  or  from  the  date  of  the  actual 
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the  writings  in  process,  except  when  absolutely  necessary ; 
but  suitable  references  are  to  be  made.(j)  The  party 
reclaiming  is  free  to  use  all  relevant  arguments  to  impugn 
the  interlocutor. 

When  a  reclaiming  petition  is  lodged,  the  Sheriff-Olerk 
transmits  the  process  to  the  principal  Sheriff,  who  may  then 
(either  with  or  without  ordering  answers)  dispose  of  the 
appeal.  If  answers  are  ordered,  they  must  be  framed  on  the 
same  principles  as  reclaiming  petitions,  except  that  the  in- 
terlocutor must  not  be  recited.  The  time  for  lodging  them 
may  be  prorogated  in  like  manner. 


6.  Of  desiring  to  be  heard  Orally. — ^An  appellant  who 
prefers  it  may,  in  pierce  of  lodging  a  reclaiming  petition, 
lodge  a  notice  with  the  Sheriff-Clerk,  craving  to  be  heard 
orally  before  the  Sheriff  on  the  judgment  or  judgments 
appealed  from.  This  notice  must  be  lodged  within  the 
eight  days  allowed  for  reclaiming.  In  practice  it  is  usually 
written  on  the  interlocutor  sheet.  If  the  Sheriff  grants  the 
desire  to  be  heard  orally,  he  appoints  the  case  to  be  heard  at 
his  next  sittings.  He  has  power,  however,  in  cases  requiring 
extraordinary  dispatch,  to  refuse  the  desire,  and  to  proceed 
by  way  of  reclaiming  petition  and  answers,  (r) 

The  statute  appears,  in  the  concluding  portion  of  section 
16,  to  recognise  the  competency  of  the  party  in  whose  favour 
the  appealed  interlocutor  has  been  decided,  asking  to  be 
heard  in  support  of  it  even  when  the  other  party  does  not 
ask  to  be  heard  against  it.  The  Sheriff,  however,  can 
hardly  be  supposed  to  be  obliged  to  grant  this  request  in 
all  cases  ;  for  if  he  saw  no  ground  for  disturbing  the  inter- 
locutor no  litigant  could  complain  of  having  an  interlocutor 

(g)  A.  8.  1839,  §§  86  and  93.      (r)  16  and  17  Vict  c.  80,  2  16. 
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affirmed  with  less  trouble  to  himself  than  he  was  willing  to 
take. 

It  is  not  competent  in  any  case  to  have  both  written  and 
oral  pleadings.  («) 

If  the  appellant  do  not  lodge  a  reclaiming  petition,  and 
neither  party  craves  to  be  heard,  the  Sheriff  proceeds  to 
dispose  of  the  appeal  on  the  merits ;  but,  should  he  find  it 
necessary,  he  has  power  ex  propria  motu  to  order  argument, 
oral  or  written  as  he  may  think  fit.(0 

6.  Of  including  prior  Interlocaton  in  an  Appeal — 

It  is  not  till  the  first  appealable  interlocutor  that  is  unfavour- 
able is  pronounced  that  a  party  is  bound  to  appeal  against 
prior  interlocutors,  under  the  penalty  of  being  held  to 
acquiesce  if  he  do  not.  It  is  evidently  not  intended  that  a 
party  should  pro  forma  appeal  against  an  interlocutor  of 
which  he  does  not  complain,  in  order  to  g^t  at  a  prior  inter- 
locutor of  which  he  does  complain.  Should  the  other  party, 
however,  appeal,  he  should  then  appeal  against  the  prior 
interlocutors  to  which  he  objects — it  being  clearly  proper 
that  such  matters  should  be  brought  up  at  the  first  legiti- 
mate opportunity. 

It  is  a  question  of  some  importance  whethor,  under  the 
power  given  to  bring  up  all  prior  interlocutors  at  the  time  of 
an  appeal,  it  is  competent  to  bring  up  interlocutors  which 
were  themselves  appealable  at  the  t^me  of  being  pronounced. 
If  this  were  permitted,  it  would  often  be  practicable  to  carry 
a  case  to  a  conclusion  before  the  Sheriff-Substitute  as  judge 
ordinary  before  taking  it  to  the  other  Sheriff  as  judge  of 
appeal.  It  is  not  altogether  clear  that  this  power  has  been 
given.    Before  1853  it  was  held  that  every  interlocutor  must 

{$)  16  and  17  Viot.  o.  80,  §  16.  (0  lb.  §  12. 
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be  appealed  against  at  the  time  of  pronouncing,  under  pain 
of  its  being  held  final,  (w)  The  Act  of  1853  made  a  restric- 
tion that  it  should  not  be  competent  to  appeal  until  a  certain 
event  happened,  and  coupled  that  restriction  Mrith  a  relaxa- 
tion; but  it  did  not  expressly  remove  the  old  penalty  on 
failure  to  appeal  when  appeal  Was  competent.  The  relaxa- 
tion, however,  is  in  very  general  terms,  and  there  is  nothing 
except  its  being  included  in  the  same  sentence  to  confine 
its  operation  to  the  cases  coming  under  the  restriction,  which 
is  insuflScient.  It  ought,  therefore,  to  be  held  that  any  com- 
petent appeal  brings  up  the  whole  case.  The  practice  is 
believed  now  to  be  in  accordance  with  this  view,  and  it  cer- 
tainly has  great  practical  advantages. 

An  appellant  at  the  time  of  appealing  against  an  appesd- 
able  interlocutor  is  not  required  by  the  statute  to  mention 
specifically  in  his  appeal  all  the  prior  interlocutors  to  which 
he  objects.  It  may  be  advisable  that  he  should  do  so,  be- 
cause it  tends  to  clearness,  and  because,  in  the  event  of  there 
being  no  written  or  oral  pleading,  it  points  out  the  inter- 
locutors complained  of  to  the  Sheriff  and  to  the  opposite 
party.  But  the  statute  does  not  require,  on  pain  of  nullity, 
the  various  interlocutors  to  be  specially  mentioned  in  en- 
grossing the  appeal.  On  the  contrary,  it  expressly  says  that, 
after  writing  below  an  appealable  interlocutor  the  words  "  I 
appeal  against  this  interlocutor,"  it  shall  be  competent  to 
lodge  a  reclaiming  petition  against  that  judgment,  and 
against  any  prior]  judgment  which  may  under  the  Act  be 
then  appealed;  and  in  the  case  of  the  notice  desiring  oral 
argument  similar  terms  are  used.  This  seems  the  correct 
reading  of  the  statute,  and  opinions  have  been  given  which 
support  it.(i;) 

(u)  See  Brown  v.  Gardiner,  26  May         {v)  Caledonian  Railway  Go.  v,  Orr 
1823,  2  S.  819.  7  June  1855,  17  D.  812. 
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7.  Appeals  against  Interlocntors  dedding  on  the  Admis- 
sibility of  Evidence. — Prior  to  closing  the  proof  it  is  in- 
competent to  appeal  against  any  ruling  by  the  Sheriff-Sub- 
stitute on  the  admissibility  of  evidence ;  but  on  the  proof 
being  declared  closed,  or  within  seven  days  thereafter,  it  is 
competent  to  appeal  against  all  or  any  of  such  rulings.  This 
appeal  is  usually  written  below  the  interlocutor  declaring  the 
proof  closed,  (x)  On  receiving  the  appeal  the  Sheriff  is 
directed  to  pronounce  such  judgment  as  shall  be  just,  and  to 
appoint  any  evidence  which  he  may  think  ought  not  to  have 
been  rejected,  to  be  taken  before  the  case  shall  be  advised  on 
the  merits.  There  is  thus  no  opportunity  for  argument,  oral 
or  written,  on  such  appeals,  except  when  the  Sheriff,  (under 
his  general  powers)  thinks  fit  to  order  a  debate.  (^) 


8.  Appeals  against  Interlocutors  disposing  of  Objections 
to  the  Taxation  of  Accounts. — ^Appeals  against  interlocutors 
disposing  of  objections  to  the  taxation  of  accounts  are  the 
only  appeals  in  use  to  be  made  which  are  still  regulated  by 
the  act  of  Sederunt  of  1839,  §  109.(2)  The  appeal  must  be 
taken  within  forty-eight  hours.  No  reclaiming  petition  is 
competent  ;(a)  but  the  Sheriff  might,  under  his  general 
powers  to  that  effect,(y)  order  oral  argument  if  he  thought 
fit.  Such  argument,  however,  could  not  be  demanded  as 
matter  of  right. 


(x)  The  Act,  by  a  wide  use  of  the  never  done.     BometlmeB  the  appeal 

word,  or  by  a  mistake,  calls  all  such  is  written  at  the  end  of  the  Notes  of 

rulings    **  interlocutors ; "   and   the  Evidence. 

strict  reading  of  the  Act  wonld  there-  (y)  16  and  17  Vict.  c.  80,  {  12. 

fore  require  the  appeal  to  be  written  («)  Williamson  v,  M'Lachlan,  19 

on  the  proof,  below  the  place  where  July  1866,  4  Macph.  1091. 

the  rulings  are  minuted ;   but  this  (a)  A.  S.  10  July  1889,  {  109. 
would  be  very  inconvenient,  and  is 


302  APPEALS  IN  ORDINARY  ACTIONS.  [PiLBT  IL 

9.  Powers  of  the  Sheriff  on  Appeal-^Oross  Appeals— Open- 
ing up  Record—- Expenses.— The  taking  of  an  appeal  has 
the  effect  of  preventing  the  interlocutors  appealed  against 
from  becoming  final,  and  the  SheriflF  can  therefore  recal 
them ;  and  he  is  not  limited,  after  doing  that,  to  doing 
merely  what  is  requisite  to  dispose  of  the  matter  embraced 
in  the  appeal,  but  may  pronounce  any  interlocutor  which  he 
thinks  right.  Cross  appeals,  although  convenient,  seem  to 
be  unnecessary.  Thus,  where  a  proof  was  allowed,  and  the 
pursuer  appealed,  and  maintained  that  no  relevant  defence 
had  been  stated,  the  defender  was  allowed,  without  a  cross 
appeal,  to  object  also  to  the  proof  being  allowed,  and  to 
maintain  that  the  action  should  be  dismissed,  (b) 

On  an  appeal  on  any  point,  the  Sheriff  may  open  up  the 
record  if  it  appear  to  him  not  to  have  been  properly  made 
up.(c) 

The  expenses  of  the  appeal  are  carried  by  an  interlocutor 
affirming  a  judgment  which  gives  expenses,  though  the 
interlocutor  itself  say  nothing  on  the  subject,  (d)  In  general, 
the  expenses  of  the  appeal  are  matter  for  the  discretion  of 
the  principal  Sheriff*.  They  usually  follow  the  result, — ^the 
principle  common  in  England,  of  the  respondent  (who  holds 
the  judgment)  not  being  subjected  to  expenses  in  the  appeal, 
not  being  followed. 


10.  Powers  of  Sheriff-Substitute  pending  the  AppefJ.— 

When  an  appeal  has  been  competently  taken,  it  has  the 
effect  of  entirely  removing  the  process  from  the  Sheriff-Sub- 
stitute, and  of  making  it  incompetent  for  him  to  pronounce 


(b)  Swan  v,  Buist,  21  Jan.  1884,     (qnte,  p.  225). 
12  S.  816.  (d)  Gordon  v.  Walker,  5  March 

(e)  16  and  17  Vict.  o.  80,  §  16,     1872,  10  Maoph.  520. 
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any  interlocutor,  (e)  No  power  is  conferred  on  the  Sheriff- 
Substitute  to  regulate  possession  during  the  appeal.  If  a 
plainly  incompetent  appeal  be  engrossed  there  is  truly  no 
appeal,  and  it  is  the  Sheriff-Substitute's  duty,  if  asked,  to 
proceed  with  the  cause.  But  if  there  be  any  doubt  as  to  the 
competency  of  the  appeal,  he  must  not  do  so,  but  must  leave 
that  question  to  be  decided  by  the  principal  Sheriff. 

(e)  Martin  o.  Mnzray,  22  Dec.  1837,     witnessoB   on  confidentiality  (cmte^ 
16  S.  298.     There  is  an  express  ex-     p.  159). 
ception  in  the  case  of  appeals  by 
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OHAPTEE  V. 


OF  THE  EXTRACT  OF  THE  DECREE,  AND  OF 
EXECUTION  IN  THE  ORDINARY  ACTION. 


EXTRACT. 

1.  Nature  of  Extract 

2.  Competency  of  Extract, 

3.  Time  of  Extract. 

4.  Form  of  Extract. 

5.  Warrant  embodied  in  Extract, 

6.  Second  Extract. 

7.  Expense  of  Extract. 

EXECUTION. 

8.  Different  kinds  of  Execution, 

9.  By  whom  Execution  carried  ovJt, 

10.  Execution  heyond  the  County. 

CHABQE. 

11.  The  Charge. 

12.  At  whose  Instance. 

13.  Requirements  of  the  Cha/rge, 

14.  Service  of  the  Charge. 
16.  Execviion  of  the  Charge. 

16.  Registration  of  (he  Execution. 

IMPRISONMENT. 

17.  When  ImprisonmejU  CompeUni. 

18.  Wa/rrant  of  Imprisonment. 

19.  Apprehending  the  Debtor. 

20.  Imprisonment  of  the  Debtor, 

21.  Alimenting  the  Debtor  in  Prison. 


22.  Liberation  of  the  Debtor. 

23.  Re-imprisonment  of  Debtor. 

POINDING  AND  BALE. 

24.  Nature  of  Poinding. 

25.  What  may  be  Poinded. 

26.  Time  of  Poinding. 

27.  How  Poinding  Executed. 

28.  Persons  interrupting  Poinding. 

29.  Conjoining  Creditors, 

30.  Reporting  the  Poinding. 

31.  Custody  of  Goods  between  Poinds 

ing  and  Sale. 

32.  Fixing  and  Advertising  the  Sale. 

33.  Conduct  of  the  Sale. 

34.  Report  of  Sale, 

35.  Register  of  Poindings. 

ARRESTMENT  AND  FURTHCOMING. 

36.  Arrestment  in  Execution. 

37.  IVhat  may  be  Arrested. 

38.  On  whom  Arrestment  served. 

39.  How  Arrestment  used. 

40.  Effect  of  Arrestment. 

41.  Prescription  of  Arrestment. 

42.  Action  of  Furthcoming. 

43.  Arrestment  of  Ships. 


EXTRACT. 


1.  Nature  of  Extract.— The  "  Extract "  is  the  official 
copy  of  the  decree  on  which  the  successful  party  proceeds  to 
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execution  against  the  unsuccessful  party.  At  one  time  it 
was  customary  for  it  to  contain  a  narrative  of  nearly  all  the 
proceedings  in  the  action,  but  now  it  is  confined  within 
more  reasonable  limits,  setting  forth  the  parties  and  the  sum 
or  sums  decerned  to  be  due  by  the  one  to  the  other,  and 
concluding  with  a  warrant  for  execution.  The  form  of  the 
first  part  of  the  extract  is  regulated  by  an  Act  of  Sederunt 
passed  in  1830,  (a)  and  the  form  of  the  warrant  by  the 
Personal  Diligence  Act,  (6) 

Extracts  for  execution  are  issued  only  to  the  parties  in 
right  of  the  judgment,  but  "  any  party  interested,  if  he  shall 
see  cause,  may  demand  a  full  extract,  or  an  authenticated 
copy  by  the  clerk,  of  all  or  any  part  of  the  proceedings,"  on 
payment  of  the  prescribed  fees.(c)  Extracts  of  this  kind  are 
frequently  obtained  by  parties  who  require  to  use  the  pro- 
ceedings as  evidence  in  other  courts. 

2.  Competency  of  Extract. — ^All  final  judgments  may  be 
extracted.  They  may  be  extracted  though  nothing  should 
be  found  due  by  them,  simply  for  the  puipose  of  bringing 
the  action  to  its  proper  ending.  In  order  to  fix  what  decrees 
are  extractable,  the  technical  word  "  decern*'  must  always 
be  used  in  some  part  of  an  extractable  interlocutor,  (rf)  If 
the  decree  be  an  interim  one,  it  cannot  be  extracted  without 
special  leave  from  the  judge,  (e)  Where  the  interlocutor, 
though  final  on  the  merits,  has  not  finally  disposed  of  the 
expenses,  the  successful  party  may  have  an  extract,  on  agree- 

(a)  A.8.  27  Jan.  1880 ;  Alexander's         {e)  Taylor  v.  Jarvis,  20  l£ar.  I860, 
Acta  ofSedenint  (first  series),  p.  890.     22  D.  1081.     A  special  enactment 

(b)  1  and2Viot.  o.  114,  §  9.  allows  interim  decrees  in  the  Ckmrt 
(e)  A.  8.  27  Jan.  1830,  ut  mpra,  of  Session  to  be  extiaoted  intluKit 
{d)  Andarsan  v.  Moon,  1  June  1886,     special  leave. 

14  S.  868. 
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ing  to  treat  the  interlocutor  as  final,  by  waiving  his  claim  to 
the  expenses. (y) 

Extract  cannot  be  issued  unless  all  the  material  parts  of 
the  process  required  to  authorise  it  are  in  the  hands  of  the 
Clerk  of  Court,  to  remain  and  show  on  what  grounds  and 
warrants  the  extract  is  founded.  What  is  a  material  part  of 
the  process  in  this  sense  will  depend  on  circumstances.  The 
summons,  as  showing  the  parties  and  the  conclusions  dealt 
with,  is  a  part  of  the  process  which  is  always  essential.  If 
the  original  summons  be  lost  there  can  be  no  extract,  unless 
with  the  consent  of  the  opposite  party.  When  a  summons 
is  lost,  and  consent  to  hold  a  copy  as  an  original  is  refused, 
the  only  remedy  is  to  have  a  proving  of  the  tenor.  (A) 
Equally  essential  would  be  the  original  interlocutor  sheets ; 
and  it  may  be  doubted  whether  their  loss  could  be  made  up 
by  proving  their  tenor.  Probably  there  are  no  other  parts 
of  the  process  which  are  in  every  case  necessary.  Where 
the  summons  and  the  interlocutor  sheet  showed  in  full  what 
had  been  done,  the  loss  of  a  reclaiming-note  (in  a  Court  of 
Session  case)  was  held  immaterial,  (t)  But  it  is  easy  to  con- 
ceive cases  where  the  loss  of  some  other  step  would  be 
material — ^for  instance,  where  the  final  judgment  sustained 
a  particular  plea,  and  the  pleading  necessary  to  show  what 
it  was  had  gone  amissing. 

3.  Time  of  Extract. — ^TJntil  the  passing  of  the  Court  of 


(g)  TfaiB  IB  done  by  minute,  which 
(tmlesa  the  BaooeBsfnl  party  have 
done  something  to  mislead  his  oppo- 
nent into  beliering  that  he  was  to  go 
on  in  the  usual  manner)  need  not  be 
intimated  to  the  unsuocessfol  party ; 
M'Lachlan  «.  Oampbell,  28  Feb.  1846, 
8  D.  574. 


(h)  Moir  V,  Inglis,  18  Jan.  1862, 
24  D.  812 ;  Forsyth  v.  Aird,  18  Deo. 
1868,  16  D.  205.  The  provision  in 
§  15  of  the  Oourt  of  Session  Act  1868, 
as  to  holding  a  copy  equivalent,  seems 
not  to  apply  to  the  Sheriff  Court 

(0  White  V.  Arthur,  28  June  1865, 
8  Macph.  1025. 
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Session  Act  of  1868,  the  time  for  issuing  extract  was  regu- 
lated by  the  Act  of  Sederunt  of  1839.  Under  it  the  time  for 
extracting  was  six  free  days  after  final  judgment,  provided 
that,  if  the  taxation  of  the  expenses  was  contained  in  a 
separate  interlocutor,  forty-eight  hours  had  elapsed  from  its 
date  without  appeal  being  taken,  (i)  The  Sheriff  had  also 
power  to  allow  extract  to  be  issued  at  an  earlier  date,  or  to 
supersede  it  till  a  later  period.  The  Court  of  Session  Act, 
in  dealing  with  appeals/Z)  has  extended  the  normal  interval 
between  the  date  of  judgment  and  that  of  extract  to  twenty 
days ;  and  although  it  has  left  the  power  to  supersede  extract 
imtouched,  its  absolute  language  has  taken  away  the  power 
which  the  Sheriff  had  of  allowing  extract  in  a  shorter  than 
the  normal  period.  The  provision  seems  to  apply  only  to 
judgments  in  causes  which  may  be  appealed — ^that  is,  to 
causes  exceeding  in  value  the  sum  of  £25.  The  Act  gives 
the  period  of  twenty  days  for  the  purpose  of  appealing,  and 
its  terms  appear  to  show,  though  not  so  clearly  as  could  have 
been  wished,  that  the  delay  is  not  to  be  given  where  it  could 
serve  no  purpose.  In  appealable  actions  the  twenty  days 
would  seem  to  run  from  the  date  of  an  appealable  judg- 
ment,(m)  but  an  appeal  taken  even  after  the  twenty  days,  if 
before  actual  extract,  would  render  extract  incompetent. 
The  result  thus  is,  that  there  are  two  times  now  for  issuing 
extract,  one  for  causes  in  which  appeal  to  the  Court  of 
Session  is  competent,  and  another  for  those  in  which  it  is 

(k)  WiUiamBon  v,  M^Iachlan,  19  proTided  they  are  out,  the  decree  for 

July  1866,  4  Macph.  1091.  expenses  may  be  extracted  within 

(0  31  and  82  Vict.  o.  100,  §  68.  the  time  allowed  by  the  A.S.  of  1839. 

(m)  It  is  not  necessary  to  wait  Oniilcshank  v.  Smart,  5  Feb.  1870,  8 

twenty    days    after   the    expenses  Macph.   512.     See  also  16  and  17 

have  been  decerned  for.    The  tweniy  Vict.  c.  80,  §  24,  and  infra  Part  VX 
days  run  from  the  judgment,  and 
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not ;  and  that  the  power  of  allowing  immediate  extract,  or 
extract  before  the  normal  time,  is  now  competent  only  in 
causes  which  cannot  be  appealed  to  the  Court  of  Session. 

The  power  of  superseding  extract  is  one  analogous  to 
that  of  sisting  a  process.  Its  competency  is  admitted,  but 
it  is  rarely  exercised,  and  only  in  cases  where  the  debtor  is 
entitled  to  reasonable  time  for  some  purpose  before  being 
called  on  to  pay.(w) 

The  powers  of  shortening  or  lengthening  the  period  for 
extract  are  always  exercised  by  an  instruction  embodied  in 
the  decree  ;  and  as  the  propriety  of  exercising  them  depends 
always  on  the  merits  of  the  cause,  it  would  not  be  safe  to 
pronounce  such  an  order  at  an  after  period,  because  after  the 
merits  were  settled  it  would  be  irregular  to  re-open  a  discus- 
sion on  them. 

The  question  whether  extract  is  competent  after  the 
lapse,  since  the  final  judgment,  of  the  period  requisite  for 
the  statutory  dismissal  of  the  action,  has  been  already 
noticed,  (o) 

In  any  question  as  to  the  time  at  which  an  extract  was 
issued,  it  will  always  be  presumed  that  it  was  not  issued 
prematurely,  but  it  wiU  be  open  to  the  person  against  whom 
execution  is  being  done  to  state  the  objection  without  its 
being  necessary  for  him  to  bring  a  reduction  of  the  extract,  (p) 

4.  Form  of  Extract. — ^The  extract  must  conform  to  the 
judgment  and  prior  proceedings  by  which  it  professes  to  be 
authorised,  (jf)      The  form  of  extract  contained  (in  so  far  as 

{n)  Thomson  v,  Dunoan,  10  Jtily  SaunderB,  5  March  1880,  8  8.  642. 

1855,  17  D.  1082.  (q)  Stair,  4,  1,  45,  and  42,  4,  10 ; 

(p)  Ante  p.  266.  Enk.  4,  2.  6 ;  Dickson  on  Eridenoe, 

(p)  Badger  v.  Blantyre,  16  Kot.  2 1258. 
1844,   17  JuriBt,  58;     Gxindlay  v. 
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the  first  part  of  it  is  concerned)  in  the  schedule  to  the  Act  of 
Sederunt  of  27th  January  1830,  and  (in  so  far  as  the  warrant 
annexed  is  concerned)  in  the  Personal  Diligence  Act,  is  to 
be  followed  as  nearly  as  may  be,  but  trifling  deviations  will 
not  affect  the  validity.  Thus,  though  the  statute  contem- 
plates that  in  the  warrant  the  debtor  is  again  to  be  men- 
tioned by  name,  and  that  the  sum  is  to  be  repeated  specifi- 
cally,  a  warrant  referring  to  them  as  previously  shown  in 
tlie  earlier  part  of  the  extract  is  not  fatally  irregular,  (r) 
It  is  enough  if  the  dates  of  the  judgments  ordering  payment 
of  the  principal  sum  and  expenses  in  the  first  instance  be 
given,  without  giving  the  dates  of  judgments  affirming  them 
on  appeal  («)  If  the  dates  of  the  latter  only  were  given,  the 
extract  would  appear  equally  good. 

The.  extract  is  not  issued  under  seal,  but  is  authenticated 
by  the  signature  of  the  Clerk  of  Court,(^)  on  each  page,  and 
by  a  docquet  at  the  end  (also  signed  by  him),  in  which  the 
number  of  pages  of  the  extract  and  any  alterations  or  mar- 
ginal additions  are  mentioned,  (tf)  The  place  and  date  of 
extracting  are  generally  mentioned  in  the  docquet,  but  it 
has  been  decided  that  (though  advisable)  they  are  ,  un- 
necessary, (t;)      Erasures  in  an  essential  part  of  the  extract 

(r)  Hanna  v,  Neilson,  2  March  an  exfcraot  signed  by  the  judge  was 

1849, 11  D.  941.  rejected. 

(«)  Thomson  «.  McDonnell,  6  July  (u)  Dickson  on  Evidence,  §  1254. 

1841,    8  D.   1167;    Williamson    v.  It  is  essential  that  each  sheet  have  at 

M'Lachlan,  19  July  1866,  4  Macph.  least  one.  signature. 

1091.      If  the  decree  have  a  date  at  (o)  Williamson  «.  M'Lachlan,  ut 

the  beginning  and  a  date  of  signing,  supra ;  Wilson  v.  Wilson,  25  Nov. 

the  latter  is  the  date  to  be  given ;  1848,  11  D.  160.    The  opinion  given 

Cleland  «.  Clark,  15  Feb.  1849, 11  D.  in  Mr.  Dickson's  work  on  Evidence 

601 ;  27  July  1850,  7  Bell's  Ap.  Ga.  (g  1252),  that  an  extract  of  a  decree 

158.  not  concluding  vrith  a  warrant  for 

(€)  M'Dougall  D.  Ardohattan,  10  execution  in  terms  of  the  Personal 

Jan.  1623,  M.  12,180.       In  this  case  Diligence  Act  requires  to  be  authen- 
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would  be  fatal  to  it,  and  ought  never  to  be  permitted  in  any 
part,  as  a  party  doing  diligence  on  such  a  document  might 
subject  himself  in  claims  for  damages. 

5.  Warrant  embodied  in  Extract. — The  warrant  for 
execution,  which  was  formerly  a  separate  writ,  is  now  em- 
bodied in  the  extract  of  the  decree.  Its  form  is  contained 
in  the  Personal  Diligence  Act,  and  it  authorises  messenger- 
at-arms  and  officers  of  court  to  charge  the  debtor  to  make 
payment  within  a  specified  time  under  pain  of  poinding  and 
imprisonment,  and  also  to  arrest  the  debtor's  readiest  goods 
and  debts  in  satisfaction  of  the  debt.  It  farther,  in  the 
etent  of  the  charge  to  pay  not  being  obeyed,  authorises  the 
sale  of  the  poinded  effects. 

In  regard  to  this  warrant  care  must  be  taken  that  the 
time  given  to  the  debtor  to  make  payment  be  the  proper 
period,  and  that  if  the  amount  of  the  debt  contained  in  the 
decree  be  not  such  as  to  authorise  the  use  of  personal  dili- 
gence, no  authority  be  inserted  to  use  the  penalty  of  im- 
prisonment. The  time,  called  the  days  of  charge,  is  fifteen 
days,  unless  there  be  any  special  authority  for  inserting  a 
different  period,  and  imprisonment  (see  article  17)  is  incom- 
petent for  a  civil  debt  which  does  not  exceed  £8,  6s.  8d., 
exclusive  of  interest  and  expenses. 

The  warrant  itself  authorises  only  the  remedies  of  poind- 
ing and  arrestment.  A  further  warrant  has  to  be  applied 
for  if  the  creditor  wants  to  enforce  the  penalty  of  imprison- 

tioated  in  the  old  f ozm  prescribed  by  The  point,  however,  is  of  no  impor- 
the  A.  S.  6  March  1829,  does  not  tance,  as  it  is  not  possible  to  conceive 
seem  well  founded,  because  that  form  any  circmnstances  in  which  the 
was  superseded  by  the  A.  S.  27  Jan.  authentication  of  a  decree  .which 
1830»  in  which  the  form  is  the  same  contains  no  authority  for  a  war- 
as  in  the  Personal   Diligence  Act.  rant  can  be  of  much  consequence. 
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ment;  and,  in  like  manner,  if  he  wants  payment  out  of 
arrested  funds,  he  has  a  further  application  to  make  to  the 
Court. 

6.  Second  Extract. — A  party  may  have  as  many  extracts 
of  the  decree  as  he  chooses  to  pay  for ;  and  in  this  way, 
when  a  first  extract  has  been  lost,  or  has  defects,  he  can 
always  have  a  remedy.  This  is  the  only  way  of  getting  over 
a  faulty  extract  in  the  Sheriff  Court,  for  there  is  no  power 
of  amending  extracts,  such  as  the  Court  of  Session  can 
exercise.  (t£;) 

7.  Expense  of  Extract— The  expense  of  extract  had 
formerly  to  be  dealt  with  as  a  separate  matter,  but  decree 
for  expenses  in  general  terms  is  now  held  to  include  the 
expense  of  extract,  and  the  clerk  adds  them  without 
further  authority  from  the  Court,  (a?) 


EXECUTION. 

8.  Different  kinds  of  Execution.— The  nature  of  the 
execution  varies  according  to  what  is  desired  to  be  taken  in 
payment;  and  that  may  be  either  the  debtor's  person  or 
his  property.  This  property,  again,  may  be  either  real  or 
personal;  and  the  personal  property,  again,  may  consist 
either  of  moveable  goods  in  the  debtor's  hands,  or  of  goods 
or  debts  due  to  him  by  others.  The  mode  of  attaching  real 
property  in  payment  of  a  moveable  debt  was  by  an  apprising, 
but  since  1672  this  diligence  has  been  incompetent,  and 
adjudications  in  the  Court  of  Session  have  been  substi- 

(to)  Bee  Edington  v,  Astley,  5  Deo.     §  1260. 
1829,  8  S.  192 ;  DickBon  on  Evidence,         (x)  16  and  17  Vict,  a  80,  J  14. 
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tuted.(y)  All  other  kinds  of  execution  are  competent  in  the 
SherifE  Court.  The  debtor's  person  may  be  imprisoned; 
his  goods  may  be  poinded  and  sold ;  and  by  the  diligence 
called  arrestment  and  furthcoming  the  goods  or  money  due 
to  him  may  be  secured  to  his  creditors.  To  diligence  against 
the  debtor's  person  and  against  goods  in  his  hands  a  charge 
is  a  necessary  preliminary,  and  it  will  therefore  be  noticed 
first ;  and  then  the  three  kinds  of  execution  competent  will 
be  taken  in  their  order.  There  is  no  rule,  however,  in  Scot- 
land requiring  a  creditor  to  do  diligence  in  a  particular 
sequence.  He  may  begin  with  what  diligence  he  pleases, 
and  he  may  use  all  of  them  at  the  same  time  if  he  is  so 
inclined. 

9.  By  whom  Execution  carried  out— The  execution  is 
carried  out  by  a  messenger-at-arms,(i8)  or  by  a  sheriflf-officer, 
selected  and  employed  by  the  creditor  or  his  agent.  The 
sheriff-officer  can  act  only  within  the  jurisdiction  for  which 
his  commission  is  granted.  Should  the  officer  so  neglect  or 
contravene  his  duty  in  the  matter  as  to  defeat  the  effect  of 
the  diligence,  he  and  his  cautioner  will  become  liable  for 
the  debt,  (a) 

10.  Execution  beyond  the  Oonnty. — The  warrant  at- 
tached to  the  extract  is  available  only  within  the  jurisdiction 
of  the  court  from  which  it  was  issued.  If  it  be  desired  to 
charge,  imprison,  poind,  or  arrest,  within  the  territory  of 
another  Sheriff,  the  extract  must  first  be  indorsed,  either  by 

(y)  1672,  c.  19.    In  certain  cases  {s)  1  and  2  Vict.  c.  114,  sch.  No.  6. 

of  debts  akrtady  heritable  there  is  a  (a)  Gilchrist   «.    Sutherland,    19 

kind  of  execution  competent  in  the  July  1776,   M.    voce    *'  MeasengeTy" 

Sheriff  Courts  called  poinding  of  the  Appx.  1 ;  Ghatto  v,  Mftrghftp^  17  jaa. 

ground^  which  will  be  noticed  in  Part  1811,  F.G. ;  Couper  p.  Bain,  12  Not. 

nL  Chap.  n.  1868,  7  Macph.  102. 
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the.  Clerk  of  the  Bill  Chamber  of  the  Court  of  Session,  or  by 
the  Clerk  of  the  Sheriff  within  whose  jurisdiction  the 
debtor,  or  his  moveables,  or  the  arrestee  may  be.  (6) 


OHABGE. 


11.  The  Charge. — The  charge  is  the  technical  name  for 
the  formal  requisition  to  pay,  which,  after  the  judgment  has 
been  extracted,  is  embodied  in  the  proper  document  and 
given  to  the  debtor,  at  the  instance  of  the  creditor.  It  is 
given  by  the  messenger-at-arms  or  officer  of  court,  and  is  in 
the  shape  of  a  command,  in  the  name  of  the  Sovereign  and 
of  the  Sheriff  of  the  county,  or  of  the  latter  alone,  ordering 
the  debtor  to  pay  the  debt,  interest,  and  expenses  set  forth 
in  the  judgment. 

12,  At  whose  Instance. — The  charge  is  given  at  the 
instance  of  the  creditor  named  in  the  decree,  but  if  he  have 
assigned  his  interest,  his  assignee  can  get  authority  to 
charge.  The  assignee  must  indorse  on  the  extract  a  minute 
(signed  by  himself  or  his  agent)  craving  authority  to  charge, 
arrest,  and  do  other  diligence  at  his  own  instance.  This  he 
must  present  to  the  Clerk  of  the  Court  from  which  the 
extract  was  issued,  along  with  the  evidence  of  the  mode  in 
which  he  acquired  right  to  the  extract;  and  the  clerk,  if 
there  be  no  lawful  cause  to  the  contrary,  must  give  the 
requisite  authority,  by  writing  after  the  minute  the  words 
**  Fiat  ut  petitur^"  and  dating  and  subscribing  them.  He 
also  marks  the  date  on  the  evidence  produced,  and  initials 
it.(c)  If  the  right  to  the  extract  have  been  conveyed  in 
any  other  way  than  by  an  ordinary  assignation— for  ex- 

(b)  1  and  2  Viot  c.  114,  §§  18  and  19.        {c)  1  and  2  Vict.  o.  114,  §  12. 
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ample,  by  confirmation,  to  the  executors ;  by  marriage,  to 
the  husband ;  or  by  bankruptcy,  to  the  trustee — ^the  mode 
of  getting  authority  to  do  diligence  is  the  same. 

A  person  not  resident  in  Scotland  does  not  require  to 
conjoin  a  mandatory  with  himself  in  doing  diligence,  though 
if  the  diligence  be  suspended  he  would  require  to  sist  a 
mandatory  in  the  suspension,  (d) 

13.  Beqtdrements  of  the  Charge. — The  principal  re- 
quirement of  the  charge  is,  that  it  be  exactly  in  conformity 
with  the  extractniecree  under  which  it  is  given,  (e)  This 
decree  must  be  correctly  referred  to  by  the  names  of  the 
pursuers  and  defenders,  and  its  date.(y)  The  date  on  which 
the  extract  was  issued  need  not  be  given,  though  it  generally 
is.  (A) 

The  document  charges  the  debtor  (designing  him  by 
name)  to  pay  to  the  creditor  (also  designing  him  by  name) 
the  sums  contained  in  the  decree. 

If  anything  have  been  paid  to  account  care  must  be 
taken  to  give  credit  for  it.(t) 

The  time  allowed  for  payment  is  that  specified  in  the 
warrant  to  the  extract,  and,  in  order  that  it  may  appear 
when  this  time  will  expire,  the  date  of  the  charge  is 
essential,  (gr) 

The  penalties  are  also  those  in  the  extract,  subject  to 
this  limitation,  that  the  penalty  of  imprisonment  must  not 
be  recited  if  payments  to  account  have  reduced  the  debt 

(d)  BosB  V.  Shaw,  8  March  1849,         (jff)  Beattie  v.  M'Lellaii,  28  May 
11  D.  984 ;  Chambers  v.  Chambers,     1844,  6  D.  1088. 

8  Jime  1889,  1  D.  911.  (h)  See  mpra,  art.  4. 

(e)  Craig  v.  Brock,  23  Nov.  1841,         (»}   See  M'Martin  v.  Fprbes,   12 
4  D.  54 ;  Watte  v,  Barbour,  1  July     Nov.  1824,  8  S.  276. 

1828,  6  S.  1048. 
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below  the  amount  (£8,  68.  8d.)  for  which  imprisonment  is 
competent,  (i) 

The  charge  is  written,  or  partly  written  and  partly 
printed,  and  is  authenticated  by  the  signature  of  the 
officer.  (Z) 

14.  Service  of  the  Charge. — The  charge  may  be  served 
by  the  officer  as  soon  as  the  extract  is  issued.  It  is  served 
on  the  debtor  or  debtors  mentioned  in  the  decree,  the  only 
exception  being  that,  in  the  case  of  a  company  debt,  the 
individual  partners  may  be  charged,  although  the  names  of 
none  of  them  have  been  contained  in  the  decree,  (n)  The 
place  and  mode  of  service,  and  the  regulations  as  to  the 
presence  of  a  witness,  are  exactly  the  same  as  in  the  case  of 
a  service  of  the  summons,  (o) 

16.  Execution  of  the  Oharge. — After  serving  the  charge 
the  officer  fills  up  a  certificate  of  his  having  done  so,  which 
is  called  the  Execution  of  the  Charge.  The  form  for  this 
document  is  given  in  the  Personal  Diligence  Act.  It  is 
signed  by  the  officer  and  the  witness,  (j?) 

The  execution  of  the  charge  is  an  echo  of  its  words, 
with  the  addition  of  describing  the  time  and  mode  of  the 
service,  (j)  and  as  it  is  the  foundation  for  going  on  to  the 
use  of  farther  diligence,  as  much  care  should  be  taken  with 
it  as  with  the  charge  itself.(r) 

(*)  6  and  6  Will  IV.  o.  70.  sec.  n. 

(Q  1  and  2  Vict.  o.  114.  (^)  1681,  c.  6;  1  and  2  Vict.  c. 

(n)  Knox  v.  Martin  23  Jan.  1847,  114,  2  32. 
10  D.  60.     A  creditor  charging  in         (q)   1540,  c.   76;  Nisbet,  30  July 

this  way  a  person  who   is   not  a  1736;    Elchies,  toee    "Execution," 

partner  is  liable  in  damages.  Kt>.  2. 

(p)   1640,  o.  76 ;  ante,  Chap.  II,         (r)    Diligence,    however,    is    not 


316  EXECUTION  OK  ORDINARY  DECREE.  [Pabt  IL 

16.  Segistration  of  the  Execution. — The  execution  may 
be  registered  in  the  Court  from  which  the  extract  issued. 
This  may  be  done  at  any  time  at  which  the  holder  of  the 
decree  may  apply,  not  later  than  a  year  and  a  day  from  the 
expiry  of  the  charge.  Its  effect  is  to  accumulate  the  debt 
and  past  interest  into  a  capital  sum,  whereon  interest  shall 
thereafter  become  due ;  and  it  is  also  a  necessary  preli- 
minary to  the  use  of  diligence  against  the  person.  («) 


DfPRISONMXNT. 


17.  When  Imprisonment  competent. — In  Scotland  it  is 
still  competent  for  the  creditor  to  imprison  the  debtor. 
Imprisonment  was  formerly  competent  for  aU  debts,  how- 
ever small  in  amount,  but  since  1835  imprisonment  has  not 
been  competent  for  civil  debts  which  do  not  exceed  the  sum 
of  £8,  6s.  8d.,  exclusive  of  interest  and  expenses.(0  This 
limit  affects  civil  debts  only,  and  is  not  applicable  to  t^xes 
or  penalties  due  to  the  revenue,  to  poor-rates  or  other  local 
taxes,  or  to  fines  or  forfeitures  imposed  by  law,(tt)  or  to 
imprisonment  for  sums  decerned  for  aliment,  (v) 

Certain  persons  are  exempt  from  imprisonment  for  civil 
debt.  Peers  are  exempt;  and  during  the  sitting  of  Parlia- 
ment, and  for  forty  days  before  and  after,  members  of  the 
House  of  Commons  are  also  exempt.(ti;)  Married  women 
are  exempt  during  coverture,(a;)  and  pupils  are  exempt 

neoessazily   vitiated    by  a    clerical  15  D.  892   (penalty  under  Salmon 

error  in  the  execution;  Henderson  Fisheries  Act). 

V.  BoUo,  18  Not.  1871, 10  Macph.  104.  (v)  Infra  as  to  Actions  of  Aliment 

(«)  1  and  2  Vict.  o.  114,  §§  10  (Part  m.  Chap.  H). 

and  11.  (it)  2  Bell's  Com.,  5th  ed.,  p.  569. 

(0  5  and  6  WilL  IV.  o.  70.  (x)  Bell's   Principles,  4th  ed.,   f 

(tt)  Lawson  v.  Jopp,  16  Feb.  1853,  1612. 
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r  a  special  8tatute.(^)  Persons  having  personal  pro- 
>n8  obtained  under  the  Bankruptcy  Act  or  in  the 
iss  of  ceasto,  are  also  exempt. 

'he  privilege  of  the  eanctuary  still  belongs  to  the  pre- 
'&  of  Holjrood  Abbey,  and  debtors  who  have  been 
ed  in  the  Abbey  books  are  exempt  from  imprieonment 
e  they  remain  there.(z) 

L8.  Warrant  of  Laprisomnent. — The  execution  of  charge 
it  be  registered  in  the  Court  of  the  Sherifi  from  which 

extract  was  issued,  within  year  and  day  after  the 
liiy  of  the  cbarge.(a)    The  clerk  who  registers  it  enters 

name  and  designation  of  the  person  by  whom  the 
ract  and  execution  were  presented,  and  the  date  of 
mentation.  After  regiBtering,  the  Sheriff-Clerk  writes  on 
■■  extract  (and  upon  the  execution  if  it  be  separate)  a 
tificate  of  registration,  which  he  dates  and  subscribes,  (i) 

When  warrant  to  imprison  is  desired,  the  creditor  or  a 
ocurator  of  Court  must  indorse  and  subscribe  on  the 
gistered  extract  a  minute  asking  for  a  warrant  to  search 
r,  take,  and  apprehend  the  person  of  the  debtor ;  and,  on 
8  being  apprehended,  to  imprison  him  till  he  fulfil  the 
iwge ;  and,  if  necessary  for  that  purpose,  to  open  shut  and 
ck-fast  places.  If  the  warrant  is  desired  by  an  assignee, 
rthority  must  be  got  in  the  same  way  as  if  a  charge  were 
'  be  given  by  an  aB8ignee.(c)  The  form  of  minute  for 
'aving  warrant  of  imprisonment  is  given  in  the  Personal 
•iligence  Act,(rf)  and  requires  to  be  carefully  followed.  It 
I  enough,  however,  that  the  minute  be  signed  by  the  credi- 

0)  1696,  0.  *1.  (6)  lb.  i  11. 

(t)  2  BeU'i  Com.  670.  (li)  Bwfn-a,  art.  13. 

(0)  1  lud  2  Ticl.  o.  114,  %  10.  ((f)  Bohednle  6. 
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tor  or  his  procurator,  though  it  be  written  by  aiiother.(e) 
The  statutory  form  requires  the  place  and  date  of  the  minute 
to  be  given.  It  was  not  held  to  be  an  objection  that  this 
date  showed  the  minute  to  have  been  written  before  the 
execution  was  registered,  as  it  had  not  been  used  till  after,  (e) 
But  if  the  place  and  date  be  omitted,  the  minute  will  be 
invalid,  (gr) 

On  the  minute  being  presented,  the  Sheriff-Clerk  (if  there 
be  no  lawful  cause  to  the  contrary)  writes  on  the  extract  the 
deliverance  "  Fiat  ut  petttur,"  which  he  dates  and  subscribes. 
Under  this  authority  it  is  now  lawful  to  take  all  the  steps 
for  which  the  minute  asked  authority,  and  all  magistrates 
and  keepers  of  prisons  are  bound  to  receive  and  detain  the 
debtor  till  liberated  in  due  course  of  law.  (A) 

19.  Apprehending  the  Debtor.— The  officer,  duly  in- 
structed by  the  creditor,  and  armed  with  the  warrant,  is  now 
bound  to  search  for  and  take  the  person  of  the  debtor.  The 
apprehension  is  completed  by  the  officer  taking  him  and 
telling  him  that  he  is  his  prisoner.  The  exhibition  of  the 
"blazon,"  or  of  the  "wand  of  peace,"  is  not  required  on 
apprehension :  only  in  the  event  of  resistance  is  it  proper  to 
show  them,  in  order  the  more  effectually  to  make  the  parties 
resisting  incur  the  penalties  of  deforcement,  (t) 

Like  all  other  acts  of  civil  diligence  apprehension  cannot 
take  place  on  Sunday,  and  it  farther  appears  that  it  is  not 
lawful  on  general  fasts  proclaimed  by  Government.     It 

(e)  Allan  v.  Millar,  24  Jtrne  1848,  Magistrates  are  now  represented  by 

10  D.  1411.  the  County  Prison  Boards  under  the 

(g)  Jameson  v,  Wilson,  17  Feb.  Prisons  Administration  Acts. 
1853,  15  D.  414.  (0  Scott   v.  North   of   Scotland 

(A)  1  and  2  Vict.  o.  114,  §  11.    The  Biui,  18  Jan.  1856,  17  D.  292. 
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would  appear   that  the  rule  does  not  apply  to  parochial 
fast8.(2;) 

On  the  prisoner  being  apprehended  it  is  the  duty  of  the 
officer  to  take  him  to  the  nearest  prison,  unless  the  prisoner 
be  so  unwell  that  he  cannot  safely  be  moved,  or  unless  the 
prisoner,  as  frequently  happens,  agrees  to  some  other  course, 
in  order  to  have  an  opportunity  of  settling  the  debt.  (I) 

20.  Imprisonment  of  the  Debtor. — The  officer,  on  taking 
the  prisoner  to  the  jail,  must  leave  with  the  jailor  the  war- 
rant under  which  the  apprehension  was  made,  as  the  debtor 
is  entitled  to  require  exhibition  at  any  time  of  the  authority 
oji  which  he  is  detained,  (ri)  The  officer  then  enters  the 
debtor  in  the  books  of  the  prison,  stating  the  amoun,t  of  the 
debt  due.  If  anything  have  been  paid  to  account  a  note  of 
that  should  be  indorsed  on  the  warrant,  and  the  actual 
balance  due  entered,  (o)  Lastly,  the  officer  deposits  ten 
shillings  on  behalf  of  the  creditor  to  meet  any  claim  for 
aliment  while  in  prison  which  the  debtor  may  make.(p) 


21.  Alimenting  the  Debtor  in  Prison. — The  public  autho- 
rities are  not  bound  to  support  in  prison  debtors  imprisoned 
for  civil  debts.  If  the  debtor  cannot  maintain  himself,  the 
creditor  is  obliged  to  do  it ;  and  there  is  a  summary  mode  of 
enforcing  this  obligation,  (g)  The  debtor  applies  by  petition 
to  the  Sheriff,  (r)  who  thereupon  fixes  a  time  for  examining 

(k)  2  BeU's  Com.,  6th  ed.,  569.  (P)  6  Geo.  XV.  o.  62. 

(I)  Garden  v.  M'GoU,  13  Deo.  1826|         (q)  See  Act  of  Grace  and  Amend- 

5  8. 128.  uig  Acts,  printed  in  Appz.  part  ii 

(n)  2  Bell's  Com., 5  ed.,  544.   Pro-         (r)  The   application   used  to  be 

fessor  Menzies  (Lectures,  8d  ed.,  p.  made  to  the  burgh  magistrates,  and 

SOO)  says  it  is  enough  to  leave  a  cer-  it  is  still  competent  to  them ;  7  and 

tified  copy  of  the  waxrant.  8  Vict  c.  84,  §  13. 

(p)  Garden  v.  M'Goll,  ut  supra. 
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the  debtor  on  oath,  and  appoints  intimation  of  this  to  be 
given  to  the  incarcerating  creditor,  or  his  agent.(fi)  At  the 
time  fixed  the  debtor  is  examined  on  oath  regarding  his 
ability  to  aliment  himself  in  prison  ]  and  the  examination 
should  be  limited  to  this  and  not  be  permitted  to  extend, 
like  a  bankruptcy  examination,  to  the  debtor's  whole  affairs.  (<) 
On  the  question,  whether  the  debtor  has  means  of  subsistence, 
his  oath  is  conclusive  in  the  first  instance,  though  the  credi- 
tor may  adduce  evidence  to  contradict  it(u)  In  general, 
however,  this  is  not  worth  the  creditor's  while,  as  the  debtor 
getting  aliment  is  bound  on  demand  to  execute  a  disposition 
omnium  bonorum  for  behoof  of  his  creditors,  and  under  this 
the  creditor  may  take  any  property  of  which  he  has  know- 
ledge, (v)  This  disposition  requires  no  stamp,  (x)  When 
aliment  is  awarded,  the  creditor  must  within  ten  days 
lodge  money  to  meet  any  aliment  then  past  due,  and  future 
aliment,  (y) 

22.  Liberation  of  the   Debtor.— The  debtor  may  be 
liberated  on  payment  of  the  debt,  or,  if  there  be  no  one 


(«)  M'Eenzie  o.  McLean,  14  JaxL 
1880,  8  S.  806.  If  there  be  more 
than  one  incarcerating  creditor,  in- 
timation to  the  one  from  whom  ali- 
ment is  asked  is  enough;  Anderson 
V.  Dingwall  Magistrates,  15  Jan. 
1828,  2  S.  116. 

(0  A.  S.  12  Nov.  1825,  Part  H.  c. 
4.  This  Act  of  Sederunt  was  passed 
for  the  guidance  of  the  burgh  magis- 
trates, and  is  the  only  instruction  on 
the  point. 

(u)  A.  S.  ttt  supra.  In  Biinorgan 
«.  Hogg,  9  June  1824,  8  S.  116 
(decided  before  the  A.  8.),  the  Court 
had  held  that  the  creditor  could  not 
bring  eyidence  to  rebut  the  oath. 


(v)  6  Geo.  IV.  0.  62,  §  7. 

(x)  55  GkK).  m.  c.  184,  sch.  ii,  §  6 ; 
Bae  V.  Henderson,  28  Feb.  1837,  16 
S.  653.  The  Ck>mmis8ionerB  of  In- 
land Beyenue  think  the  deed  exempt 
even  though  granted  in  fayour  of  a 
third  party;  Journal  of  Jurispru- 
dence, YoL  14,  p  125.  In  practice 
the  exemption  is  not  understood  to 
be  affected  by  88  and  84  Vict  oa 
97  and  99. 

(y)  M'lver  V.  Linlithgow  Magis- 
trates, 29  Nov.  1882,  11  8.  144.  The 
day  of  imprisonment  is  not  counted ; 
Gibb  V.  Hamilton  Magistrates,  13 
Not.  1888,  12  8.  28. 
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authorised  to  receive  payment,  on  consigning  the  amount 
with  a  magistrate,  (z)  or  on  the  written  consent  of  the  incar- 
cerating creditor,  (a)  or  (where  aliment  has  been  allowed,  as 
explained  in  the  preceding  article)  on  the  creditor  failing  to 
aliment  the  debtor  in  prison.  (6)  He  may  also  be  liberated 
by  the  order  of  a  court,  pronounced  in  a  competent  process. 

23.  Be-imprisonment  of  Debtor.  —When  the  debtor  has 
been  liberated  for  any  cause  less  than  the  payment  of  the 
debt  or  an  order  of  protection,  he  can  be  re-imprisoned  on 
the  same  diligence,  (c)  Should  this  power,  however,  be  used 
oppressively,  the  Court  of  Session  may  interfere,  (d) 

POINDma  AND  SALE. 


24.  Nature  of  Poinding.— Poinding  is  the  means  by 
which  the  goods  of  a  debtor  who  has  been  charged  to  pay, 
and  has  failed  to  do  so,  are  made  available  for  payment  of 
the  debt.  Formerly  the  goods  themselves  were  adjudged  to 
the  creditor,  (e)  A  value  was  placed  on  them,  at  which  they 
were  indeed  tendered  back  to  the  debtor  ;  but,  as  a  person 
who  had  not  money  to  pay  his  debts  seldom  had  money  to 
buy  back  his  goods,  the  result  generally  was  that  the  goods 


(8)  Forbes  v.  Alison,  31  Jan.  1828, 
2  8.  169. 

(a)  Where  there  were  two  creditors 
in  the  warrant,  the  Ck>iirt  inone  case 
held  that  the  consent  of  both  was  re- 
quired for  liberation;  but  the  case 
was  peculiar,  and  it  would  depend  on 
how  the  debt  was  payable ;  Campbell 
V.  Mullen,  16  Not.  1850,  18  D.  78. 

(b)  1696,  0.  82  If  the  aliment 
be  not  lodged  on  the  tenth  day 
from  intimation,  the  debtor  is  libe- 


rated; Hood  V.  Mackirdy,  14  Deo. 
1818,  F.O.  But  where  a  third 
of  a  day's  aliment  is  left  it  is  prema- 
tnre  to  liberate  in  the  morning; 
White  t.  Bobertson,  24  Not.  1858, 
21  D.  28. 

(e)  Pender  v.  M'Arthnr,  28  Jan. 
1^46,  8  D.  408. 

(d)  See  Orawford  v.  Dawson,  11 
March  1836, 14  B.  688. 

(e)  See  former  practice,  ezplamed 
in  Erskine,  8,  2,  20. 

V 
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went  to  the  creditor  at  the  appraised  value  in  payment  of 
his  debt.  Under  the  modern  practice,  if  the  debtor  cannot 
take  back  the  goods  at  the  appraised  value,  they  are  offered 
for  sale  by  public  auction,  and  are  not  handed  bodily  to  the 
creditor  unless  there  be  no  one  at  the  sale  willing  to  give  the 
appraised  value  for  them.(gr) 

26.  What  may  be  Poinded.— All  the  goods  of  the  debtor 
foimd  in  his  own  possession,  or  in  the  possession  of  his 
servants,  or  others  who  hold  solely  as  custodiers  for  his  be- 
hoof, or  in  public  places,  may  be  poinded.  It  is,  however, 
only  goods  that  can  be  poinded.  Poinding  is  not  the 
diligence  for  attaching  debts  due  to  the  debtor  ;  and  within 
this  category  it  seems  that  bills  and  bank-notes,  and  even 
coin,  must  be  counted.  (A)  It  seems  indeed  to  be  clear  (from 
the  whole  procedure  which  is  followed)  that  poinding  cannot 
be  the  diligence  to  reach  such  things,  and  as  negotiable  debts 
have  been  exempted  from  arrestment,  the  remarkable  result 
is  reached  that  it  is  hardly  possible  to  attach  them  at  all.(i) 
If  the  debtor  will  not  part  with  them,  it  seems  that  he  must 
either  be  sequestrated  under  the  Bankruptcy  Acts,  or  im- 
prisoned till  he  give  them  up  ;  and  as  both  of  those  proceed- 
ings are  incompetent  where  the  debt  due  by  the  debtor  is 
of  small  amount,  there  is  here  evidently  a  defect  in  the  law. 

There  are  certain  exceptions  in  regard  to  the  goods  that 
may  be  poinded.    Thus  ships,  for  some  reason,  are  attached 

(g)  Personal  Diligence  Act,  1  and  power  to  poind   for  Crown  debts 

2  Vict.  c.  114.  •*  the  whole  moveable  ^effects,  with- 

(A)  See  Alexander  v.  Td^huy,  10  out  exception,  including  bank-notes 

Feb.  1826,  4  B.  439,  where  the  point  money,  bonds,  bills,  crop,  stocking, 

as  to  the  competency  of  poinding  and  implements  of  husbandry  of  all 

negotiable    documents    was  raised,  kinds." 

In  the  Exchequer  Act   (19  and  20  (i)  See  infra,  art  87. 
Vict.  c.  56,  §  82)  there  is  special 
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by  arrestment,  (i)  Plough  goods,  that  is,  implements  for 
tilling  the  ground,  and  the  horses  or  oxen  used  for  drawing 
them,  cannot  be  poinded  during  the  season  for  tillage,  unless 
other  goods  cannot  be  found.  (?)  Goods  in  which  the  debtor 
has  only  a  joint  interest,(m)  or  a  temporary  interest,  such  as 
a  liferent,  (n)  cannot  be  poinded ;  but  to  prevent  fraudulent 
claims  of  this  kind  goods  found  in  the  debtor's  possession 
are  presumed  to  be  his  until  the  contrary  is  proved.  Goods 
subject  to  a  hypothec  cannot  be  poinded  where  the  person 
having  the  right  of  hypothec  objects,  unless  security  be 
given  for  the  whole  of  the  debt  secured  by  the  hypothec,  (o) 
Where  the  period  for  payment  of  this  debt  is  past,  sufiacient 
security  will  be  given  if  effects  enough  be  left  to  meet  it.(p) 
If  the  poinding  creditor  pays  or  finds  security  for  the  secured 
debt,  he  is  entitled  to  an  assignation  of  the  right  of  hypo- 
thec, (9)  but  it  is  illegal  for  him  to  poind  (as  has  been  done) 
greatly  more  than  his  own  debt,  in  order  to  pay  out  of  the 
proceeds  both  it  and  the  secured  debt.(r) 

It  is  sometimes  difficult  to  tell  whether  an  article  is 
moveable  or  not.  Thus,  it  is  held  that  growing  com  is 
moveable  if  it  be  nearly  ripe  ;(«)  but  that  it  is  not  moveable 
if  it  has  only  brairded.  (Q  Grass  and  green  crops,  which  a 
tenant  is  bound  to  consume  on  the  land,  probably  could  not 
be  poinded. 


(il;)S6e  Arrestment  and  Sale  of 
Ships,  vnfra^  art.  43. 

(0  1508,  o.  98,  Erskine,  8.  6.  22 ; 
Lord  Advocate  o.  Forgan,  20  Feb. 
1811,  F.C.  (Appx.  No.  1). 

(fit)  Fleming  v.  Twaddle,  2  Deo. 
1828,  7  S.  92. 

(n)  Soott  o.  Price,  18  May  1887, 
15  S.  916. 

(0)  Pringle  v.  Scot,  80  Jmie  1786, 
M.  6216. 


(jp)  Hay  f>.  Keith,  26  July  1628,  M. 
6788. 

(g)  Orawford  v.  Stewart,  21  Jan. 
1787,  M.  10,681. 

(r)  M'Kinnonv.  Hamilton,  21  June 
1866,  4  Macph.  862;  Hamilton  «. 
Emslie,  27  Nov.  1868,  7  liaoph.  178. 

(«)  Ballantine  v,  Watson,  15  June 
1709,  M.  10,626. 

(Q  Elder  v,  Allen,  6  Joly  1888,  11 
S.902. 
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26.  Time  of  Poindixig. — ^The  full  days  of  the  charge  must 
have  expired  before  the  poinding  can  be  executed.  How 
long  the  creditor  may  delay  after  the  charge  is  not  settled ; 
but  poindings  have  been  sustained  which  were  not  executed 
for  three  or  four  years  after  the  charge  was  given,  (z*)  The 
limit  of  a  year  and  a  day,  applicable  to  the  case  of  execution 
against  the  person,  is  not  applicable  to  poindings. 

A  poinding  must  be  in  the  day  time.  At  latest,  it  must 
be  begun  before  sunset,  and  executed  during  daylight,  (t;) 


27.  How  Poinding  Szecuted.— The  poinding  is  executed 
at  the  place  where  the  goods  are  found ;  and  if  the  officer 
cannot  get  access  to  them  he  may  open  shut  and  lockfast 
places  in  all  cases  in  which  the  extract-decree  authorises 
him  to  do  so.  This  authority  is  contained  in  all  extracts  of 
ordinary  Sheriff  Court  decrees.  At  the  debtor's  dwelling  or 
premises  the  officer  reads  his  warrant  and  asks  payment  of 
the  debt,  (w)  If  any  one  offers  payment,  either  then  or  at 
any  stage  before  the  poinding  is  complete,  the  poinding  must 
be  stopped,  and  if  the  officer  has  not  special  authority  to 
receive  it,  the  money  must  be  taken  to  the  creditor,  or  con- 
signed in  some  bank.  The  officer  has  not  authority  to 
receive  the  money  without  special  instructions ;  and  if  he 
were  to  receive  and  lose  it,  the  debtor  might  have  it  to  pay 
over  again.  What  has  to  be  tendered  is  merely  the  sum  or 
sums  contained  in  the  extract-decree,  not  the  expense  of 
charging  and  attending  to  poind.  When  the  latter  are  not 
tendered,  the  creditor  must  bring  another  action  for  them. 
The  person  paying  is  not  entitled  to  have  delivery  of  the 

(u)  Kerrv,  Barbour,  80  May  1887,     1695,  M.  8789. 
15  S.  1041.  (vf)  See  the  form  of  execution  in 

(v)  Douglas  v.  Jackson,  11  Feb.     ordinary  use. 
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extract,  but  he  is  entitled  to  see  such  a  marking  made  on  it 
as  will  prevent  it  being  used  for  farther  diligence.  (») 

Where  no  tender  is  made,  the  officer  proceeds  to  inven- 
tory the  goods,  and  have  them  valued.  This  is  done  by  two 
valuators,  whom  he  appoints  by  administering  an  oath  to 
the  due  performance  of  their  duty.  The  valuation  must  be 
specific,  each  article,  or  set  of  articles,  being  kept  separate. 
A  poinding  was  once  found  bad  because  a  trunk  and  its 
contents  had  been  valued  at  a  lump  sum.(y)  Goods  are 
poinded  to  the  amount  of  the  debts  contained  in  the  decree 
and  of  the  expenses  of  the  diligence.  The  invariable 
practice  is  to  include  the  latter,  because  if  there  is  a  sale 
those  expenses  can  be  taxed  in  due  course,  and  there  is 
nothing  in  this  case  to  be  gained  by  leaving  over  their 
settlement  to  a  future  action.  The  legality  of  the  practice 
seems  settled,  (is) 

At  the  conclusion  of  the  poinding,  the  goods  are  offered 
back  at  the  appraised  value.  If  any  one  then  tender  the 
value  of  the  goods,  the  creditor  must  take  it,  even  though 
the  amount  be  less  than  his  debt ;  if  the  goods  be  bought 
back  they  cannot  be  poinded  again  for  the  same  debt,  (a) 

If  there  be  no  payment,  the  officer  then  leaves  a  schedule 
of  the  poinded  goods  in  the  possession  of  the  debtor ;  and 
with  him  the  goods  also  remain.  (6)  The  officer  usually 
warns  the  parties  present  of  the  consequences  of  meddling 
with  any  of  the  goods. 

28.  Person  interrupting  Poinding — If  any  person  claim 
any  of  the  goods  as  his,  the  officer  may  examine  him  or  his 

(flj)  Inglis   V.   M'Intyre,    14  Feb.  1841,  8  D.  664. 

1862,  24  D.  543.  (a)  Fiddles  v.  Fyfe,  16  Feb.  1791, 

(y)    M*Night  V.   Green,   27  Jan.  Bell's  Syo  Gases,  865. 

1835,  13  S.  842.  (b)  1  and  2  Vict.  o.  114,  §  24. 

Qs)  M'Neil  v.  M^Morchy,  18  Feb. 
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witnesses  on  oath ;  and  if  he  be  satisfied  that  the  goods 
claimed  are  not  the  debtor's,  he  may  discontinue  the  poind- 
ing. If  the  person  claiming  the  goods  produce  a  written 
title  to  them,  it  is  said  that  the  oflScer  (though  he  may  not 
be  satisfied  with  it)  must  desist  from  the  poinding,  and  make 
a  special  report  on  the  point,  (c)  Any  person  interrupting 
the  poinding  by  a  claim  of  this  kind  is  liable  in  damages  if 
the  claim  be  ill-founded  ;(d)  and  the  person  who  interrupts 
a  poinding  by  force  is  liable  to  punishment,  and  to  make 
payment  of  the  value  of  the  goods,  (e)  The  proper  way  to 
prevent  an  illegal  poinding  is  for  the  debtor  either  to  lodge 
objections  in  the  poinding,  or  to  apply  for  interdict.  If  any 
person  is  aggrieved  by  having  his  goods  poinded  for  the 
debts  of  another,  he  also  can  have  his  remedy  at  once  in  this 
way,  and  he  will  farther  be  entitled  to  payment  of  all 
damages  he  may  have  sustained,  (y) 

29.  Ooiyolnixig  Oreditors. — To  prevent  expense  in  un^ 
necessary  competitions  between  creditors,  it  is  provided  that, 
where  an  officer  proceeds  to  poind  at  the  instance  of  any 
creditor,  he  shall  conjoin  in  the  poinding  any  other  creditor 
who  shall  exhibit  and  deliver  to  him  a  warrant  to  poind. 
The  claim  to  be  conjoined  must  be  made  before  the  first 
poinding  is  completed.  When  such  a  claim  is  made,  the 
officer  poinds  enough  to  meet  both  debts.      He  causes  the 


{e)  Menzies  (Lectures,  8d  ecL,  p. 
308),  founding  on  Breadalbane  v, 
Sinclair,  22  July  1867,  M.  10,522; 
but  the  case  cannot  be  taken  as  con- 
dnsiye. 

(d)  Amot  V.  Dowie,  20  Nov.  1863, 
2  Macph.  119.  No  liability  for  the 
debt,  as  such,  is  incurred. 

(0  Erskine,  3.  6.  27. 


(ff)  It  is  sometimes  thought  that 
the  only  remedy  is  by  interdict,  and 
this  may  be  true  if  warrant  of  sale 
have  been  granted,  but  prior  to  this 
an  objection  in  the  poinding  seems 
competent.  A  similar  proceeding 
has  been  decided  to  be  competent  in 
sequestrations ;  Lindsay  «.  Wemyss, 
18  May  1872,  10  Macph.  708. 
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poinded  effects  to  be  valued  as  in  the  ordinary  case,  and  one 
valuation  is  sufficient.  (A)  If  the  poinding  has  been  com- 
pleted before  the  second  creditor  has  had  the  opportunity  of 
being  conjoined,  he  must  (if  he  desires  to  share  in  the 
proceeds)  take  steps  to  have  the  debtor  sequestrated  or  made 
notour  bankrupt  under  the  Bankruptcy  Acts.(i) 


30.  Reporting  the  Poinding. — The  officer  must  report  an 
execution  of  the  poinding  to  the  Sheriff.  This  he  must  do 
within  eight  days,  unless  cause  can  be  shown  for  requiring 
a  longer  period,  (i)  The  execution  must  specify  the  dili- 
gence under  which  the  poinding  was  executed,  the  amount 
of  the  debt,  the  names  and  designations  of  the  debtor  and  of 
the  poinding  creditor,  the  effects  poinded  and  their  value, 
the  names  and  designations  of  the  valuators  and  of  the  per- 
son in  whose  hand  the  goods  were  left,  and  the  fact  of  the 
delivery  of  the  schedule  to  him.  The  execution  is  subscribed 
by  the  officer  and  the  two  valuators,  who  (it  is  provided)  may 
be  the  witnesses  to  the  poinding. 

31.  Oustody  of  Ooods  between  Poinding  and  Sale. — On 

the  execution  being  reported  to  the  Sheriff,  it  is  competent 
for  him  to  give  such  orders  for  the  security  of  the  moveables 
as  he  may  find  necessary.  Under  this  power  he  may  give 
orders  for  their  removal  from  the  custody  of  the  debtor,  if 
there  is  reason  to  fear  that  they  will  not  be  safe  with  him. 
In  former  times  it  was  the  practice  to  remove  the  goods  at 
once  in  every  case.    If  the  articles  are  of  a  perishable  nature, 


(A)  1  and  2  Viot.  c.  114,  }  23.  {k)  1  and  2  Vict.  o.  114,  §  25 ; 

(0  19  and  20  Vict.  o.  79,  §§  7  and     Miller   o.    Stewart,    17  Feb.   1835, 
12.  13  S.  483. 
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the  Sheriff  is  empowered  to  provide  for  their  immediate  dis- 
posal, under  such  precautions  as  he  may  think  fit.  (2) 

Any  person  carrying  off  the  poinded  goods  is  liable  to  be 
imprisoned  until  he  restore  them  or  pay  double  the  appraised 
value.  This  power  may  be  exercised  on  a  summary  com- 
plaint being  made,  either  to  the  Sheriff  of  the  county  where 
the  effects  were  poinded,  or  to  that  of  the  domicile  (residence) 
of  the  person  who  interfered  with  them.(n) 

32.  Fixing  and  Advertising  the  Bale.— When  required,  the 
Sheriff  grants  a  warrant  for  the  sale  of  the  poinded  effects. 
The  requisition  is  usually  made  by  the  poinding  officer  when 
reporting  the  poinding.  It  is  always  granted,  unless  lawful 
cause  be  shown  to  the  contrary.  The  warrant  fixes  what 
notice  of  the  sale  is  to  be  given,  and  the  time  and  place  at 
which  it  is  to  be  held.  It  also  names  a  judge  of  the  roup  at 
whose  sight  the  sale  is  to  be  carried  out.  The  notice  is  left 
to  the  discretion  of  the  Sheriff,  and  will  vary  greatly,  accord- 
ing to  the  nature  and  value  of  the  articles  to  be  sold ;  but  the 
Sheriff  will  naturally  see  that  it  is  of  something  of  the  same 
character  as  would  be  given  by  a  prudent  person  having  a 
similar  sale  for  his  own  behoof.  The  time  of  the  sale  must 
not  be  sooner  than  eight  days,  nor  later  than  twenty  days, 
after  the  notice,  (o)  As  an  unsuitable  hour  might  have  as 
bad  an  effect  on  the  sale  as  an  unsuitable  day,  the  hour  as 
well  as  the  day  should  be  fixed  in  the  warrant,  (p)  The 
place  of  sale  has  also  to  be  fixed  by  the  Sheriff  ;(q)  and  it  is 
in  his  discretion  to  fix  this  so  as  to  suit  all  parties  in  the 

(I)  1  and  2  Vict  c.  114,  §  26.  (j>)  See  the  point  raiBed  in  M'Kin- 

(n)  1  and  2  Vict.  c.  114,  §  30.  non  «.  Hamilton,  21  June  1866,  4 

(o)  A  sale  advertised  on  the  10th  is  Macph.  852. 

competently  earned  out  on  the  18th;  (q)  MTioar  9.  Kerr,  2  July  1857, 

M'Keil  V.  M'Morchy,  ntpra.  19  D.  948. 
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best  way  possible.  These  things  the  Sheriff  must  himself 
fix,  and  he  must  not  grant  a  general  warrant  to  sell  within  a 
specified  period,  leaving  the  notice  or  the  time  or  place  to  be 
filled  in  by  the  officer,  (r)  The  Sheriff  orders  a  copy  of  the 
warrant  of  sale  to  be  served  on  the  debtor  and  on  the  person 
who  has  possession  of  the  poinded  effects,  if  he  be  different 
from  the  debtor,  at  least  six  days  before  the  date  of  the 
8ale.(«) 

33.  Conduct  of  the  Sale. — ^At  the  sale  the  goods  are 
offered  at  upset  prices  not  less  than  the  appraised  values.  If 
the  appraised  value  be  offered  they  must  be  sold,  and  the 
poinder  or  any  other  creditor  is  at  liberty  to  buy.(^)  If  no 
offerer  appears,  the  effects,  or  such  part  as  may  be  necessary 
according  to  the  appraised  value  to  satisfy  the  debt,  interest 
and  expenses,  due  to  the  poinding  creditor  or  creditors,  is 
delivered  over  to  them  or  their  authorised  agent.  The  Act 
declares  that,  notwithstanding  this  delivery,  the  goods  shall 
remain  subject  to  the  claims  of  other  creditors  to  be  ranked 
as  by  law  competent ;  (u)  but  as  the  goods,  when  thus  de- 
livered, pass  from  the  custody  of  the  Court,  the  right  to  such 
ranking,  where  -the  bankruptcy  laws  give  it,  will  have  to  be 
made  good  in  separate  proceedings. 

34.  Report  of  Sale. — Within  eight  days  after  the  day  of 
sale  the  judge  of  the  roup  must  report  to  the  Sheriff  what 
has  taken  place.(t;)  If  the  goods  have  been  delivered,  he  re- 
ports that  fact ;  but  if  the  goods,  or  any  of  them,  have  been 

(r)   Kewly  v.  Andrew,   8  March         (u)  1  and  2  Vict.  o.  114,  §  27, 
1848,  5  D.  860.  (p)  1  and  2  Vict  c.   114,  §  28 ; 

(«}  1  and  2  Vict.  o.  114,  }  26.  MiUer  v.  Btevart,  17  Feb.  1885,  18 

(t)  1  and  2  Vict.  c.  114,  §  29.  8.  488. 


330  EXECUTION  OF  ORDINARY  DECREE.  JTabt  IL 

sold,  he  lodges  (also  within  eight  days)  the  roup  rolls,  or 
certified  copies  of  them,  and  an  account  setting  forth  the  sum 
arising  from  the  sale  and  the  expenses  which  attended  it. 
The  sum  the  SheriflF  may  order  to  be  lodged  in  the  hands  of 
the  Sheriff-Clerk  if  he  see  cause ;  and  this  power  is  useful 
where  other  creditors  have  made  claims  to  be  ranked  along 
with  the  poinding  creditors,  because  while  the  money  re- 
mains in  the  hands  of  the  Court  the  Sheriff  may  decide 
between  the  competitors,  and  apportion  the  money  amongst 
them  according  to  their  several  rights,  without  putting  them 
to  the  expense  of  new  proceedings,  (re)  If  the  Sheriff  do  not 
see  cause  to  order  consignation,  or  if  after  consignation  is 
made  no  cause  be  shovm  to  the  contrary,  the  Sheriff  orders 
payment  of  the  sum  to  the  poinding  creditor  or  creditors,  or 
of  so  much  of  it  as  is  necessary  to  meet  his  or  their  debts  and 
expenses.  The  creditors  receiving  the  money  take  it  subject 
to  the  right  of  other  creditors  to  share  with  them  under  the 
Bankruptcy  Acts ;  (y)  but  that  right,  after  the  money  is  paid 
over,  will  have  to  be  made  good  under  new  proceedings. 

36.  Register  of  Poindmgs. — The  Sheriff-Clerk  keeps  a 
register  of  all  poindings,  and  is  bound  to  show  the  report 
of  any  poinding,  with  the  relative  documents,  to  all  concerned 
on  payment  of  a  fee  of  one  shilling.  («) 


ARRESTMENT  AND  FURTHCOMING. 

36.  Arrestment  in  Execution. — AiTestment  in  execution 
is  a  diligence  similar  to  arrestment  in  security,  and,  when 

(x)  In  competitions  of  this  kind         (y)  1  and  2  Vict.  c.  114,  §  28. 
the  proceedings  are  the  same  as  in         (e)  Ibid, 
moltiplepoindings. 
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completed  by  decree  in  the  action  of  furthcoming,  to  which 
it  is  preliminary,  has  the  same  effect  as  the  diligence  of 
poinding  in  transferring  the  property  of  the  debtor  to  the 
creditor.(a)  But  until  thus  completed  by  this  decree,  the 
transfer  is  imperfect,  and  the  diligence  is  liable  to  be  de- 
feated. In  competitions  between  arrestments,  none  of  which 
have  been  followed  by  decree  of  furthcoming,  they  rank  with 
each  other  according  to  their  date,  but  when  in  this  incom- 
plete state  they  cannot  compete  with  a  poinding,  (i)  or  a 
sequestration  under  the  bankruptcy  statutes,  or  with  a  con- 
firmation as  executor-creditor,(c)  or  with  any  other  transfer 
complete  in  itself. 

37.  What  may  be  Arrested.— The  general  principle,  in 
regard  to  what  may  be  arrested,  is,  that  all  debts  or  goods 
owing  to  the  debtor  ibay  be  arrested  in  the  hands  of  the  per- 
sons who  are  to  pay  or  supply  them  to  him. 

With  regard  to  debts  due  to  the  debtor,  there  is  seldom 
much  difficulty  in  understanding  when  they  may  be  arrested, 
as  almost  any  kind  of  debt,  not  being  heritable,  (cQ  which  is 
due  to  him  is  arrestable.  Thus,  the  price  of  goods  sold  may 
be  arrested  in  the  hands  of  the  buyer  ;(e)  money  lodged  in 
bank  may  be  arrested  in  the  hands  of  the  bank ;  the  debtor's 
share  of  a  company's  stock  may  be  arrested  in  the  hands  of 


(a)  Muirhead  ▼.  Cowie,  17  Feb. 
1730,  M.  687. 

(b)  2  Bell's  Com.,  5th  ed.,  64. 

(e)  Wilson  v,  Fleming,  26  June 
1823,  2  S.  430. 

{d)  Although  heritable  debts  re- 
corded in  the  Register  of  Sasines 
are  now  moveable  quoad  succession 
(81  and  32  Vict.  o.  101,  §  117),  they 


are  still  heritable  on  this  point. 
Heritable  debts  not  recorded  may  be 
arrested;  1661,  c.  51;  Stewart  v. 
Dundas,  20  Feb.  1706,  M.  705.  The 
interest  of  an  heritable  debt,  or  the 
price  of  heritage  sold,  is  arrestable. 

(e)  Creditors  of  Bonjedward,  24 
Nov.  1753,  M.  743. 
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the  company  ;(gr)  or  the  debtor's  interest  in  a  life  policy  in 
the  hands  of  the  insurers. (A)  But  there  are  certain  debts 
which  cannot  be  arrested.  Thus,  money  which  has  been 
consigned  and  set  apart  for  a  certain  purpose  cannot  be 
arrested  so  as  to  defeat  that  purpose,  (i)  Alimentary  funds 
are  in  like  manner  exempt  from  arrestment,  (2;)  and  under 
this  exemption  are  included  wages  of  all  kinds,  in  so  far  as 
they  do  not  exceed  twenty  shillings  per  week.(Z)  In  order 
not  to  interfere  with  their  use  as  currency,  debts  due  by  bill 
of  exchange  have  been  exempted  from  arrestment.  («) 

With  regard  to  goods  to  which  the  debtor  has  right, 
there  is  often  great  difficulty  in  saying  when  they  are  liable 
to  arrestment,  and  when  they  should  be  attached  by  poind- 
ing. If  the  arrestee  possess  them  simply  for  the  debtor, 
and  have  no  right  of  any  kind  to  retain  them  as  against 
him,  arrestment  is  not  the  proper  diligence. (o)  But  if  the 
arrestee  have  them  in  such  a  capacity  as  to  give  him  a  right 
of  retention,  it  seems  that  in  general  they  may  be  arrested 
in  his  hands.  Thus,  while  an  arrestment  in  the  hands  of  a 
clerk,  of  goods  belonging  to  his  employer  is  bad,(^)  an 

(g)    Sinclair  v.   Staples,  27  Jan.  debts,  rates,  or  taxes,  or  to  debts  in- 

1860,  22  D.  600.     In  the  incorporat-  curred  before  the  Act. 
ing  acts  and  charters  of  some  com-         (n)  Dick  v.  QoodaJl^  1  Jime  1815, 

panies  there  are  special  provisions  F.O.     It  is  said  that  the  creditor 

against  the  arrestment  of  stock.  wanting  to  attach  the  contents  of  a 

(K)  Bankhardt's  Trs.  v.   Scottish  bill  held  by  his  debtor  should  raise 

Amicable   Life   Assurance   Society,  an  action  of  exhibition,  or  a  seqnes- 

21  Jan.  1871,  9  Blacph.  443.    The  tration  of  the  bill,  against  his  debtor, 

payment  of  a  new  premium  does  not  so  as  to  prevent  him  negotiating  it. 

necessitate  a  new  arrestment.  See  the  last  edition  of  Thomson  on 

(t*)  AfUe,  p.  198,  art.  10  (Consig-  Bills,  p.  194.    The  use  of  an  inter- 
nation),  diet  to  aid  an  arrestment  was  held 

(k)  Smith  V.  Bell,  29  liay  1855,  objectionable  in  M'Gubbin  v.  Yen- 

17  D.  778.  ning,  3  Deo.  1859,  22  D.  164,  but 

(0  33  and  34  Vict.  c.  63.     The  the  circumstances  were  peculiar, 
surplus  is  arrestable,  and  the  exemp-         (p)  Erskine,  3.  6.  5. 
tion  does  not  apply  to  alimentary        (p)  Bums  v.  Bruce,  27  Feb.  1799» 
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arrestment  of  goods  in  the  hands  of  a  carrier  or  of  a  manu- 
facturer seems  to  be  good.(g)  But  this  principle  is  not 
strictly  carried  out ;  and  where  the  custody  is  of  a  short  or 
temporary  character  there  is  no  power  of  arrestment  in  the 
hands  of  the  custodier.  Thus,  a  parcel  could  not  be  arrested 
in  the  hands  of  a  street  porter,  and  a  horse  cannot  be 
arrested  in  the  hands  of  a  smith  who  is  shoeing  it,(r)  or  in 
the  hands  of  an  innkeeper  in  whose  house  the  owner  is 
staying ;(«)  although  each  of  these  parties  has  a  certain 
right  of  retention.  Where  there  is  no  right  of  retention  at 
aU,  there  can  be  no  arrestment;  for  instance,  where  a 
tenant  hires  a  furnished  house  the  furniture  cannot  be 
arrested  in  his  hands.  (Q  Where  there  is  a  clear  right  of 
retention,  on  the  other  hand,  there  is  a  clear  right  to  arrest ; 
for  instance,  in  the  case  of  goods  sold  but  not  delivered, 
creditors  of  the  purchaser  may  arrest  them  in  the  seller's 
hands.  (t«) 

Where  the  custodier  of  the  goods  is  not  bound  to  give 
up  the  goods  themselves  to  the  debtor,  but  has  got  them 
for  the  purpose  of  selling  them  and  accounting  to  him  for 
their  proceeds,  they  may  be  arrested  in  his  hands.  As  he 
then  has  the  power  of  disposing  of  them,  the  goods  are, 
properly  speaking,  in  his  hands,  and  out  of  the  hands  of  the 
debtor.  Thus,  when  a  debtor  went  abroad  leaving  behind 
the  furniture  in  his  house,  with  instructions  to  an  agent  to 

Home  29;  and  aee  a  sinular  oam,  14 D.  S21. 

Cmmingfaain  v.  Home,  18  Not.  1760,        (Q  DaTidaoxi  v.  Miuny,  11  Deo. 

M.  747.  1784,  ML  761. 

(g)   Matthew  v.  Fawns,   21  May         (u)  See  19  and  20  Viot.  o.  60,  §  8. 

1842,  4  D.  1242,  2  Bell's  Com.,  5th  The  seller,  to  put  himself  on  a  par 

ed.,  78.  with  other  creditors,  may  also  arnst; 

(r)    NeHson   v.  Smith,    20   Feb.  and  this  is  the  only  case  in  which  a 

1821,  Hmne  81.  party  can  azrest  goods  in  his  own 

(«)  Hume  V.  Baillie,  29  May  1852,  possession. 
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sell  it,  an  arrestment  used  in  the  agent's  hands  was  held 
good.(t;) 

38.  On  whom  Arrestment  served.  — The  arrestment 
must  be  served  on  the  debtor  to  the  arrester's  debtor,  (x) 
The  arrestee  must  be  indebted  directly  to  the  debtor,  and 
not  to  some  intermediate  party. (y)  Where  the  debtor  has  a 
claim  against  some  person,  who  again  has  a  claim  against 
some  second  person  (say  some  trustee),  arrestment  in  the 
hands  of  this  second  person  is  invalid.(2)  This  does  not 
mean  that  the  arrestee  must  always  be  the  person  who 
incurred  the  debt  due  to  the  debtor ;  it  is  enough  that  he  be 
such  a  person  as  the  debtor  could  have  maintained  an  action 
against  for  his  debt.  For  example,  the  arrestee  may  be  the 
trustee  under  the  bankruptcy  statute,  (a)  or  a  general  factor 
and  commissioner,  (6)  or  the  executor,  (c)  or  other  legal 
administrator,  of  the  person  indebted  to  the  debtor. 

The  arrestee  must  farther  be  indebted  to  the  debtor  at 
the  actual  time  when  the  arrestment  is  used ;  and  the  arrest- 
ment will  not  affect  any  debt  or  property  for  which  his 


(v)  Bro^Tii  V.  Blaikie,  26  Not. 
1850,  18  D.  149;  and  (to  siinilar 
effect)  Macfarlane  v.  Forrester,  20 
Not.  1828,  2  S.  505;  and  see  also 
Todd  V,  Smith,  16  July  1861,  13  D. 
1371. 

(x)  The  arrester's  debtor,  or  the 
debtor  in  the  decree,  is  nsually  called 
in  the  books  the  *'  common  debtor,^ 
because  in  a  competition  between 
arresting  creditors  he  is  indebted  in 
common  to  all  of  them.  But  the 
name  is  unnecessary  and  confusing 
when  speaking  of  cases  where  there 
is  no  competition.     It  would  be  a 


great  convenience  if,  instead  of 
always  having  to  repeat  "  debts  due 
to  the  debtor,''  some  such  words  as 
"  credits  "  were  in  use. 

(y)  See  also  supra,  Ch.  HL  b.  ii. 
art.  8  (p.  194). 

(«)  Campbell  v.  Faikney,  12  Deo. 
1762,  M.  742. 

(a)  Grierson  v.  Bamsay,  26  Feb. 
1780,  M.  769.  . 

(b)  Erskine,  8.  6.  4 ;  2  Bell's  CJom. 
6th  ed.,  74. 

(e)  Globe  Insurance  Co.  «.  Mac 
kenzie,  14  Aug.  1860,  7  BeU's  Ap. 
Ca.  296. 
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liability  comniences  &t  some  subsequent  time.  Thus,  if 
goods  be  consigned  to  a  person,  an  arreBtment  laid  on  before 
their  actual  arrival  ia  bad ;  because  until  the  arrival  the 
consignee  is  under  no  obligation  to  account  for  theni.(d)  In 
like  manner,  though  an  arrestee  be  in  process  of  making  up 
a  title  (such  as  that  of  executor),  in  which  capacity  the 
debtor  would  have  a  claim  against  him,  yet,  if  the  title  be 
incomplete  at  the  date  when  the  arrestment  is  used,  the 
arrestment  is  ineffectual,  (e)  On  this  principle,  an  arrest- 
ment of  rents  or  interests  covers  only  arrears  and  the  rent 
or  interest  for  the  current  tenn.(g') 

The  persons  in  whose  bands  the  arrestments  are  used 
must  be  carefully  designed.  An  arrestment  used  in  the 
hands  of  "  Sibbald  Brothers,"  where  the  name  of  the  com- 
pany was  "  Sibbalds  Brothers  &  Co.,"  was  held  bad.(A) 

39-  How  Arrestment  ITBed. — Giving  a  charge  to  the 

((f)  Sttklker  D.  Alton,  9  Feb.  1759,  greaUy  in  need  of  reviaioiL     It  ia 

M.  745.  not  rigbt  that  a  creditor  seeing  goods 

(«)   Atkinson    v.    LeumonUi,    14  belonging  to   his  debtor  should  be 

Feb.  1S08 ;  U.  wee  "  Service  and  liable  to  have   his   rigbt  to  them 

ConflnnBtion,"  Appx.  No.  8.  defeated,  and  himself  perhaps  fonnd 

(g)  Livingston  v.  Einloch,  10  liable  in  damages,  because  the  law- 
March  179S,  M.  769 ;  Smith  e.  leavas  him  in  nnoertaintj  as  to  the 
Bums,  23  Jane  1847,  9  D.  1344 ;  technical  mode  of  attaching  them. 
Wright  V.  Cunningham,  28  Jmie  This  is  all  the  more  nnjoat  becaoM 
1803,  M.  1E,919.  the  nnoertainty  often  arises  from  tlie 

(S)  Henderson's  Trustees  r.  Lang,  necesBary  want  of  knowledge  of  the 

20  Uaj  IS3I,  9  8.  618.    It  is  diffl-  relations    Bnbsiating    between    the 

cult,  looking  at  aireetment  In  exeon-  debtor  and   the   person   in  wboae 

tion  as  a  means  of  recovering  debts  hands  the  property  is  seen.      The 

that  are  dae,  to  nnderstand  why  so  length  of  time  which  a  person  who 

many    confosing    distinctionB    have  has  used  aireHtments  in  execution 

been    introdaoed,    but    they   hare  ma;  delay  in  following  them  up  is 

arisen   from    the    diligence    having  prepostaniuB,  and  permitA  an  almost 

been  so  often  used  to   obtain  in-  fraudulent    appearance    of    having 

equitable  preferenoee  by  one  creditor  credit  to  be  kept  up  long  after  the 

over  snothsT.    The  whole  law  stands  reality  is  gone. 
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debtor  is  not  necessary  prior  to  arre8tment.(t)  The  arrestee 
is  served  with  a  schedule  which  narrates  the  extract-decree 
under  which  the  arrestment  is  used.  The  schedule  then 
arrests  (in  the  form  in  which  it  is  commonly  used)  a 
specified  sum  (not  exceeding  the  debt)  and  all  goods,  gear, 
and  effects  belonging  to  the  debtor,  which  are  in  the  hands 
of  the  arrestee.  Sometimes  also  the  schedule  specifies  the 
particular  debt  which  the  arrestee  is  due  to  the  debtor,  or 
the  particular  article  belonging  to  the  debtor  which  the 
arrestee  has  in  his  hands ;  and  this  is  a  prudent  course  to 
take  where  there  is  any  suspicion  that  the  arrestee  may  be 
not  unwilling  to  misunderstand  the  arrestment.  The  arrest- 
ment is  served  in  the  same  way  as  the  citation  of  a  summons, 
and  a  similar  execution  is  made  out. 

40.  EfTect  of  Arrestment. — The  effect  of  arrestment  is 
to  make  an  arrestee  paying  to  the  debtor  in  defiance  of  it 
liable  in  second  payment  to  the  arrester ;  and  liable  also,  it 
may  be,  in  an  arbitrary  fine  for  disregarding  proceedings 
taken  under  the  authority  of  a  court.  In  the  same  way  as 
in  the  case  of  arrestment  in  security,  the  arrestee  is  not 
liable  in  repayment,  or  (still  less)  in  the  penalty,  if  he  have 
paid  the  debt  while  excusably  ignorant  of  the  arrestment 
having  been  used.(i)  If  the  arrestee  die,  the  arrestment 
should  be  used  over  again  against  his  representatives,  as 
they  are  held  not  to  be  bound  to  know  of  it,  though  the 
arrestment  is  still  good  for  the  purposes  of  competition.  (Q 

41.  Prescription  of  Arrestment.  —  An  arrestment  in 
execution  (like  an  arrestment  in  security)  prescribes  in 

(0  Weir  V.  Falconer,  2  Feb.  1814,        (Q  Abezdeen  o.  Scot's  Gzediton, 
F.O.  22  Deo.  1788.  M.  774  and  775. 

(k)  Ante,  p.  196,  art  7. 


i 
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three  years  from  its  date ;  and  unless  the  usual  action  of 
furthcoming  or  some  other  action,  such  as  a  multiplepoinding, 
be  brought  before  the  expiry  of  this  period  to  have  the  debt 
or  goods  adjudged  to  the  arrester,  the  arrestment  falls,  (n) 


42.  Action  of  Fnithcaming.— The  action  of  furthcoming 
is  brought  at  the  instance  of  the  creditor,  and  calls  the 
arrestee  and  the  common  debtor  as  defenders,  (o)  The 
action  concludes  for  payment  to  the  creditor  of  the  debt  due 
from  the  arrestee  to  the  debtor,  or  of  so  much  of  it  as  will 
pay  the  creditor's  debt  and  the  expenses  of  the  arrestment 
If  goods  have  been  arrested,  the  summons  may  conclude  for 
a  warrant  to  sell  them  and  to  apply  their  proceeds  in  like 
manner.  It  is  one  of  the  anomalies  of  the  law  of  arrests 
ments  that  the  expenses  of  a  furthcoming  cannot  be  made 
good  out  of  the  arrested  effects,  (p) 

In  defence,  the  arrestee  is  limited  to  pleading  defences 
against  the  validity  of  the  arrestment.  He  cannot  dispute 
the  debt  due  by  the  arrester's  debtor  to  the  arrester ;  (q)  but 
if  he  deny  his  own  liability  to  the  debtor  there  may  be  a 
litigation  about  it  of  the  same  kind  as  if  he  were  being 
directly  sued  for  it.  When  the  furthcoming  is  defended  a 
record  is  made  up,  and,  if  necessary,  proof  allowed,  in  the 
same  way  as  in  an  ordinary  action.  In  modem  practice  the 
rule  which  Erskine  stated,  that  the  arrestee's  oath  was  con- 


(n)  1  and  2  Viot  o.  114,  §  22. 

(o)  The  action  mast  therefore  be 
brought  in  a  court  to  the  JTuisdiction 
of  which  both  are  subject;  Wight- 
man  V.  Wilson,  9  March  1868,  20  D. 
779.  In  the  SmaU  Debt  and  Debt 
BeooYcry  Oourts,  it  is  (by  special 
enactments)  enough  if  the  arrestee 
be  subject  to  the  jurisdiction. 


(p)  liay  «.  lialoohn,  7  June  1825, 
4  B.  76.  The  case  was  one  of 
arrestment  in  security,  but  the 
principle  (whatever  it  may  be)  seems 
equally  applicable  to  arrestment  in 
execution. 

(g)  Houston  v,  Aberdeen  Town 
and  Oounty  Bank,  20  July  1849,  11 
D.  1490. 
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elusive  in  this  action  as  to  the  amount  due  by  him  to  the 
arrester's  debtor,  is  not  followed. 

43.  Arrestment  of  Ships. — As  already  mentioned,  arrest- 
ment is  the  proper  diligence  for  attaching  a  ship.  Even 
while  on  the  stocks,  unfinished,  a  ship  can  be  taken  only  in 
this  way.  (r)  The  ordinary  warrant  to  arrest,  contained  in 
the  extract,  is  sufi3cient,(«)  but  there  is  also  a  special  form 
of  precept  for  a  maritime  arrestment.  The  arrestment  is 
served  by  the  officer  going  to  the  ship  along  with  a  witness, 
and  affixing  the  schedule  to  the  main-mast,  or  (if  there  be 
no  main-mast)  to  the  stem  post,  and  chalking  over  it  the 
letters  "  V.  R."  If  there  be  any  fear  of  the  ship  being 
removed  the  officer  is  at  liberty  to  dismantle  it ;  but  if  he 
does  this  he  must  take  care  to  have  proper  assistance,  for  if 
he  damage  the  ship,  or  allow  it  to  be  damaged  by  dis- 
mantling, he  will  be  held  responsible.  (<) 

A  ship  may  be  arrested  in  this  way  even  for  the  debt  of 
a  part  owner,  (w) 

The  arrestment  is  completed  by  bringing  an  action  of 
sale  against  the  owners  of  the  ship,  under  which  action  the 
ship  is  sold  by  public  roup,  and  the  proceeds  applied  in 
payment  of  the  debt.(t;) 

(r)  Mm  V.  Hoar,  IS  Deo.  1812,  («)  M'Aiday  v.   Gfttdt,  6  liaich 

F.O.  1821,  F.O. 

(s)  dark  «.  Loos,  17  June  1858,  («)  OampbeU  on  Citation  and  Dili- 

15  D.  750.  genoe,  p.   158 ;    and  *<  BeU'a   Law 

(0  Kennedy  o.  M'E^innon,  18  Dec.  Dictionary,  by  Boss,"  voce  Ship. 
1821, 1  S.  228. 
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OF  SPECIAL  FORMS  OF  ACTION, 


OHAFTEB  L 

OF  THE  DISTINCTION  BETWEEN  ORDINARY 
AND  SUMMARY  ACTIONS :  OF  PETITIONS : 
AND  OF  ACTIONS  AD  FACTA  PRyE- 
STANDA. 


1.  Viitmciicn  hetween  Ordinary  and 

Summary  Actions, 

2.  What  AePioni  may  begin  by  Peti- 

tion. 


3.  Proceedings  in  Petitions, 

4.  Decrees  ad  £Gicta  prsaBtanda. 


The  subjects  to  be  treated  of  in  this  part  are  of  so 
miscellaneous  a  description  that  it  seems  unadvisable  to 
attempt  any  other  arrangement  than  that  of  giving,  in  an 
introductory  chapter,  some  general  explanations  as  to  the 
various  special  forms  of  action,  and  then  in  the  following 
chapter  to  take  all  the  important  special  actions  themselves 
in  alphabetical  order. 

1.  DiBtinction  between  Ordinary  and  Summary  Actions. 
— ^Most  of  the  special  forms  of  action  in  use  are  of  the  kind 
called  Summary.      The   division   between    ordinary  and 
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sammary  actions  has  not  now  the  importance  which  it  had 
before  it  was  made  competent  to  pronounce  interlocutors  in 
vacation  time  in  any  kind  of  action.  Summary  actions  are 
still  defined  as  those  requiring  extraordinary  dispatch;  and 
(with  the  exception  of  actions  of  Aliment  and  Bemoving, 
which  usually  commence  by  summons)  all  commence  by 
petition.  The  privilege  they  have  of  proceeding  in  vacation 
time  in  the  same  way  as  during  session  is  almost  the  only 
difference  between  them  and  ordinary  actions,  because  the 
differences  caused  by  the  form  of  the  initial  writ  are  quite 
unimportant.  There  are  various  of  the  summary  actions, 
for  which  there  are  special  forms  of  process  under  special 
Statutes  or  Acts  of  Sederunt,  or  even  under  special  usage ; 
but  wherever  there  is  no  provision  of  that  kind  they  are 
conducted  in  the  usual  way  under  the  Begulations  of  1839 
and  the  Act  of  1853. 

2.  What  Actioiui  may  begin  by  Petition.— Where  special 
regulation  or  settled  practice  has  prescribed  that  actions 
shall  commence  by  petition,  there  is  no  room  for  difficulty 
as  to  the  mode  of  beginning  the  action.  But  there  are  many 
cases  where  it  may  be  competent,  according  to  circum- 
stancesj  to  commence  in  either  way.  In  such  cases  the 
rule  is  that  the  summons  is  to  be  used,  unless  special 
reasons  appear  for  beginning  by  petition.  The  Act  of 
Sederunt  of  1839(a)  says,  that  application  by  summary 
petitions  may  be  made  "  in  all  cases  which  require  extrsr 
ordinary  dispatch,  and  where  the  interest  of  the  party  might 
suffer  by  abiding  the  ordinary  vaducAodP  This  rule  was  a 
repetition  of  one  made  in  1825,  which  was  the  first  general 
regulation  on  the  subject,  although  it  seems  to  have  been 

(a)  A.  8.  10  July  1839,  §  187. 
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adopted  from  the  local  regulations  in  nse  among  the  different 
courts  prior  to  that  time.  Under  this  rule  there  was  at  one 
time  a  great  deal  of  useless  and  discreditable  litigation. 
The  rule  is  still  in  force,  but  ^ince  the  Act  of  1853  passed 
only  two  cases  seem  to  have  occurred  on  the  subject,  and  it 
is  unnecessary  to  go  back  on  the  old  cases,  which  proceeded 
on  a  very  strict  idew  of  the  application  of  the  words  "  re- 
quiring extraordinary  dispatch,"  for  now  that  there  is  no 
reason  for  inclining  to  any  particular  view,  they  are  taken 
in  their  ordinary  meaning.  In  one  of  the  cases  which  have 
occurred  since  1853,  certainly  an  extreme  one,  it  was  held 
that  a  party  suing  for  specific  implement  of  a  contract  had 
no  excuse  for  doing  so  in  the  form  of  a  summary  petition 
after  a  delay  of  nearly  two  years  before  raising  the  action,  (b) 
In  the  other  case,  in  which  the  point  as  to  the  form  of  the 
writ  was  raised,  since  1853,  it  was  held  competent  to  apply 
by  summary  petition  for  interdict  against  a  person  using 
funds  which  it  was  alleged  he  had  shortly  before  obtained  by 
fraud,  and  for  an  order  on  him  to  consign  them,  or,  failing 
consignation,  for  payment  of  them.(c)  It  is  a  defect,  how- 
ever, in  our  forms  of  pleading,  that  it  allows  the  question  as 
to  the  form  of  the  initial  writ  to  depend  on  circumstances  of 
which  reasonable  men  may  easily  enough  take  different 
views,  and  it  would  be  much  better  to  lay  down  some 
general  rule. 

8.  Proceedings  in  Petitioiui. — The  petition  sets  forth  the 
grounds  for  making  the  demands,  and  in  the  prayer  the  pre- 
cise demand  itself.  It  may  also  contain  a  conclusion  for  a 
claim  of  damage,  or  other  (pecuniary)  claim  arising  out  of 

(b)  Irvine  9,  Soott,  27  June  1856,         (e)  Allans.  Munnooh,  80  Jan.  1861, 
18  D.  1090.  28  D.  417. 
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the  Bubject-matter  ;(d)  but  as  such  a  claim  should  properly 
be  brought  in  an  ordinary  action,  it  will  be  entertained  only 
as  incidental  to  the  summary  remedy  asked.  The  grounds 
of  action  and  the  remedy  must  be  set  forth  with  the  same 
degree  of  specification  as  would  be  required  in  a  summons, 
and  may  be  amended  on  the  same  principles,  (e)  It  is  com- 
petent to  give  a  remedy  of  a  more  limited  character  than 
that  claimed,(/)  but  it  is  not  competent  to  give  more.  The 
formal  words,  asking  the  judge  "to  do  otherwise  in  the 
premises  as  he  shall  think  proper,"  seem  to  have  no  meaning. 
On  being  presented,  the  Sheriff  is  to  consider  the  petition; 
and  (if  he  sees  cause)  he  orders  it  to  be  served  on  the  person 
complained  of,  and  appoints  him  to  enter  appearance  within 
a  certain  short  time,  (g)  He  may  also  pronounce  such  in- 
terim order  as  the  exigencies  of  the  case  require; (A)  but  this 
power  is  seldom  used  until  after  hearing  the  parties,  except 
in  the  case  of  interdict.  When  the  indncuB  have  expired 
without  appearance  being  entered,  the  Sheriff*  may  decern  in 
absence  if  he  sees  fit,  and  if  he  does  so,  the  decree  resembles 
one  in  an  ordinary  action,  and  may  be  recalled  in  the  same 
way.(t)  If  appearance  be  entered,  parties  are  heard,  and  a 
record  made  up  in  all  respects  as  in  an  ordinary  action. 
Where  the  record  cannot  be  closed  on  a  minute,  and  it  is  never- 
theless necessary  (so  as  to  authorise  some  interim  order)  that 
some  statement  by  the  defender  should  be  recorded,  it  would 
often  be  convenient  to  allow  answers  to  be  given  in,  but  the 

(d)  A.  S.  10  July  1889,  §  138.  objection  that  he  was  getting  some- 

(e)  lb,  §  140.  thing  difFerent  from  what  he  had 
(/)  Compare  M*Taggart  v,  Mao-     concluded  for. 

donaU,  1  March  1867,  5  Macph.  584,  (ff)    A.   S.  10  July  1889,  §  187 ; 

where  a  party  claiming  a  certain  line  Act  of  1858,  §§  8  and  7. 

of   boundary  got  decree  for  a  line  (A)  A.  S.  10  July  1889,  §  137. 

falling  within  it,  notwithstanding  an  (»)  lb.  §§  141  and  145. 
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competency  of  this  id  doubted  by  some.  The  proyision  of 
the  Act  of  1853,  that  the  procedure  under  the  petition  shall, 
"  as  nearly  as  may  be,''  be  the  same  as  in  an  ordinary  action, 
can,  however,  haidly  be  read  so  strictly  as  to  render  the 
lodging  of  answers  incompetent. 

The  order  for  service  seems  to  begin  the  cause.  At  that 
time  the  petition  is  presented  to  the  judge  for  consideration, — 
whether  it  is  a  writ  which  should  be  served ;  and  occasionally 
also  whether  any  interim  order  should  be  pronounced.  If 
this  view  be  correct,  the  petition  will  be  dismissed  under  the 
Act  of  1853  if  it  be  not  served  within  three  months  of  that 
order.  Under  the  old  forms  a  complainer  could  keep  his 
interim  order  in  his  hand  for  a  year — ^most  likely  with  the 
defender  knowing  nothing  about  it — an  abuse  which  need 
not  now  be  tolerated.  After  the  writ  has  been  served,  a 
petition  as  regards  dismissal  must  be  in  the  same  position 
as  an  ordinary  action.  (/) 

4.  Decrees  ad  &cta  presstaada. — ^The  enforcing  of  decrees 
ad  facta  prcestanda  is  conducted  as  nearly  as  possible  in  the 
ordinary  form.  Of  course,  poinding  and  arrestment  are  in- 
applicable except  as  to  the  expenses,  but  a  charge  to  obey 
the  decree  may  be  given ;  and  if  the  defender  fail  in  obedi- 
ence the  charge  may  be  followed  by  imprisonment.  It  is 
necessary  to  point  out  that  this  is  the  only  way  in  which  the 
defender  can  be  imprisoned;  for  it  is  incompetent  except 
(under  certain  special  proceedings)  to  grant  a  summaiy  war- 
rant in  the  course  of  a  petition  to  imprison  the  defender  for 
non-compliance  with  an  order  to  do  what  has  been  asked  in 
the  prayer,  (i)    The  pecuniary  limit  of  £8, 6s.  8d.  (for  decrees 

(J)  See  ante,  p.  265.  1828, 2  S.  412 ;  Monifion  v.  Outhbert, 

(k)  Mumy  v.  Bisset,  15  May  1810,     16  May  1885,  18  S.  772. 
F.  0. ;  Halg  «.  Baohanan,  20  June 
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below  which  imprisonment  is  incompetent)  has  no  reference 
to  decrees  of  this  kind ;  and  thongh  the  damage  which  the 
pursuer  will  sustain  by  non-implement  should  be  much 
below  that  sum,  imprisonment  is  competent.(I)  When  a 
defender  is  in  prison  on  a  decree  of  this  kind,  and  has  it  in 
his  power  to  do  what  is  required,  he  is  not  entitled  to  ali- 
ment,(m)  nor  can  he  be  liberated  under  the  process  of  cesaio 
b(morum.(n) 

(Q  6  and  6  Wm.  IV.  o.  70,  §  6.  to  do  what  he  is  requixed;  Smith  «. 

(m)  Brechin  o.  Taylor,  9  Mazch  IHcolflon,  81  Hay  1858, 15  D.  697. 

1842,  4D.  909.  It  is  otherwise  if  it  (n)  6  and  7  WilL  IV.  o.  66,  f  2. 
Is  not  in  the  power  of  the  prisoner 
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O^APTEB  XL 


OF  THE  VARIOUS  SPECIAL  ACTIONS. 


ssonoNB. 


I.  AiiDiXNT— Aonosrs  of 
IL  Cebsio  BoNoauM. 
IIL  Conjugal  Bights  Act  — 

Procebdingb  under. 
iv.  constitutionb  and  adju- 
dications. 
v.  Count  and  Reckoning. 
VI.  Deuyeby— Action  FOB 
VIZ.  Ecclesiastical  Buildings 
AND  Glebes — Pboceed- 

INGS  connected  WITH 

VIII.  Entailed  Estates — Peti- 
tions  AS  TO  IhFBOVING^ 

Exchanging,  Feuing 
IX.  Exhibition — ^Action  of 
X.  Feu-bights — Action  fob 

Fobfeitube  of 
XL  Intbbdicts. 
XII.  Lawbubbows. 

XIII.  Lunacy  Acts  —  Pboceed- 

INGS  UNDEB 

XIV.  Mabch  Fences — Regula- 

tion OF 
XV.  Mabitihe  Cases. 


XVI. 
XVII. 

XVIII. 

XIX. 

XX. 

XXL 

XXIL 

XXIIL 

XXIV. 

XXV. 

XXVI. 

XXVIL 

XXVIIL 
XXIX. 


Maills  and  Duties- 
Action  OF 

Mastbb  and  Sebvant 
—  Pboceedingb  con- 
nected WITH 

Mbditatio  Fuga. 

multiplsfoindings. 

Poinding  of  the 
Qbound. 

PooB  Law  —  Pboceed- 
ings  undeb 

Rehovingb  and  Ejec- 
tions. 

SCHOOLMASTEBS  —  PbO- 

ceedings  concebning 

SbbvicAs  of  Heibs. 

Sbquestbations. 

Suspensions. 

Taxation   of  Agents' 
Accounts. 

Tbansfbbence  —  Ac- 
tions OF 

TUTOBS    AND    CfCOOSING 
CUBATOBS. 


Section  I. — Actions  of  Alihbnt. 

The  action  of  aliment  is  a  summary  action,  usually  com- 
mencing by  summons.    By  the  Act  1  WilL  IV.  c.  69, (a)  all 


(a)  2  32.    The  Act  seems  to  have  been  passed  to  remove  doubts,  pro- 
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actions  of  aliment  are  competent  in  the  Sheriff  Court.  But 
this  must  be  understood  to  apply  only  to  cases  where  not 
only  the  conclusions,  but  the  grounds  of  action  also,  raise 
nothing  but  a  question  of  aliment.  Where  the  grounds  of 
action  involve  a  question  of  status  as  the  primary  ground  of 
liability  there  is  no  jurisdiction.  Thus,  a  pursuer  foimding 
on  an  irregular  marriage,  which  is  denied,  cannot  sue  for 
aliment  in  the  Sheriff  Court,  because  the  main  question  here 
is  whether  the  parties  have  been  married. (6)  On  the  other 
hand,  if  the  parties  have  been  publicly  married,  the  action  is 
competent,  and  the  defender  would  not  be  cdlowed  to  plead 
in  the  Sheriff  Court  that  the  marriage  was  invalid,  (c) 

The  same  principle  is  applicable  when  any  other  question 
of  status  is  raised ;  for  example,  the  right  of  married  persons 
to  live  separate.  If  a  wife  sue  her  husband  for  aliment, 
stating  that  she  has  been  obliged  to  separate  from  him  on 
account  of  ill-treatment,  and  that  she  cannot  therefore 
return  to  him,  the  action  is  incompetent  in  the  Sheriff 
Court.  (c2)  Again  (for  the  same  reasons)  if  the  wife  has  been 
turned  out  of  the  house,  and  sues  for  aliment,  the  action 
must  be  dismissed  if  the  husband  (in  good  faith)  offers  to 
take   her   back.      In   such   cases  the  Sheriff  Court  can, 


bably  caused  by  Jackson  v.  Jackson, 
5  Mar.  1825,  3  S.  610. 

(b)  Benson  v.  Benson,  14  Feb. 
1854,  16  D.  555. 

(c)  M'Leod  V.  Telfer,  9  June  1820, 
Hume,  10 ;  Wylie  v,  Hamilton,  8  July 
1824,  F.C. ;  Beid  v.  Black,  8  June 
1814,  Hume^  5. 

(d)  Braick  v.  Braick,  19  Dec.  1829, 
8  8.  284.  This  case  was  decided 
before  the  Act  of  William  lY.,  but 
its  authority  is  still  appUcable,  as  it 


proceeded  on  the  ground  that  in  such 
circumstances  the  action  resolved 
itself  into  one  of  adherence  or 
separation.  See,  however,  Bennie  o. 
Bennie,  7  Feb.  1868,  1  Macph.  889, 
and  M'Gregor  v,  Martin,  12  March 
1867,  5  Macph.  588,  where  such 
questions  were  tried  in  the  Sheriff 
Court  without  objection.  See  also 
Hood  V,  Hood,  24  Jan.  1871,  9 
Macph.  449. 
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however,  award  interim  aliment ;  but  that  only.(e)  Where 
no  question  of  status  is  involved, — as  in  a  case  of  father  and 
flon,  where  the  relationship  is  admitted — there  is  jurisdic- 
tioJi.{g)  In  the  case  of  illegitimate  children,  no  question  of 
status  is  raised  even  though  the  paternity  is  disputed. (A) 

Aliment  being  a  debt,  the  amount  of  which  cannot  be 
fixed  for  any  definite  period  in  certain  cases,  as  the  liability 
may  vary  with  the  circumstances  of  the  payer  and  receiver, 
care  should  be  taken  that  judgment  is  not  pronounced,  in 
£uch  cases,  in  such  a  form  as  to  prevent  the  rate  being 
altered  at  any  future  time.(i)  Debtors  in  aliment  are  liable 
to  imprisonment  for  the  debt,  and  also  for  the  expenses  in- 
curred 'in  constituting  it,  although  the  amount  be  under 
that  of  £8,  6s.  8d.,  for  which  imprisonment  for  ordinary 
civil  debts  is  incompetent.  (4) 


(e)  Smith  v.  Smith,  11  Jane  1874, 
1  B.  1010. 

iff)  Tait  V,  White,  28  Feb.  1802, 
M.  Appx.  Aliment,  No.  8;  M'KIb- 
Bock  V.  M'KisBOck,  14  Feb.  1817, 
Home,  6 ;  Wilson  v.  Cockpen  Heri- 
tors, 18  Feb.  1825,  8  S.  876. 

(h)  On  the  qnestions  raised  in  the 
two  preceding  paragraphs  the  reader 


may  find  some  light  in  some  Sheriff 
Oonrt  cases,  reported  in  the  Journal 
of  Jurisprudence,  yoL  18,  p.  351,  and 
vol  17,  p.  427. 

(t)  Thom  v.  Mackenzie,  2  Dea 
1864,  8  Macph.  177. 

(k)  Oheyne  v.  M'Qungle,  19  June 
1860.  22  D.  1490. 
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Section  II. — Pbocess  of  Cessio  Bonobuic 


1.  Who  nuMf  Apply. 

2.  Jurisdiction. 

3.  Form  of  Application, 

4.  IntimcUion  of  Application. 

6.  Production  of  Accounts   and  of 
Evidence  of  Intimation, 

6.  Appearance  of  Creditors. 

7.  Examination  of  the  Debtor. 

8.  Hearing  Parties  and  disposal  of 

Objections. 


9.  Judgment 

10.  Appeals. 

11.  Interim  protection  of  Di^ftor. 

12.  Cases   remitted  from    Court  of 

Session. 

13.  Renewing  Application. 

14.  Oath  on  getting  Decree. 

15.  Disposition  omnium  bononim. 


The  process  of  cessio  bonorum  is  a  process  by  which  an 
insolvent  applies  for  personal  protection  from  imprisonment, 
or  for  Uberation  from  prison,  on  condition  (as  the  name 
shows)  of  giving  up  to  his  creditors  his  whole  property. 
Formerly  it  was  competent  in  the  Court  of  Session  only,  but 
since  1836  it  has  been  equally  competent  in  the  Sheriff 
Court.  It  is  a  summary  action,  commencing  by  petition, 
and  is  regulated  by  the  Act  6  and  7  Will.  IV.  c.  66,  and 
relative  Act  of  Sederunt  of  6th  June  1839.  (Q  The  pro- 
visions of  the  Act  of  1853  seem  inapplicable,  (n) 

1.  Who  may  Apply. — The  persons  who  may  apply  for 
decree  of  cessio  are  those  who  are  actually  in  prison  for  civil 
debt,  or  against  whom  a  warrant  of  imprisonment  has  been 
issued,  or  a  Small  Debt  decree  pronounced  on  which  im- 
prisonment is  competent,  or  who  have  been  imprisoned  for 
a  civil  debt  and  liberated,  (o)    Provided  the  debtor  be  liable 


(Q  Both  Printed  in  Appenidix. 

(n)  See  a  full  note  on  this  point 
by  Mr  Sheriff  Cook,  4  Soottiah  Law 
Magazine,  p.  40. 

(o)  6  and  7  WilL  IV.  o.  56,  §  2. 


dudae  of  a  oharge  of  payment  had 
expired,  and  therefore  before  any 
warrant  of  imprisonment  had  or 
oonld  haye  been  issaed,  was  held  to 
haye  no  title ;  Jacobsen  v.  His  Gredi- 


A  debtor  who  applied  before  the  in-     tors,  18  Deo.  1874,  2  B.  227. 
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to  civil  imprisonment  for  the  debt,  the  particular  amonnt  is 
immaterial ;  and  there  is  no  role  that  a  debtor  imprisoned 
for  aUment  cannot  get  the  benefit  of  ces8io.(p) 

Persons  sequestrated  under  the  Bankruptcy  Statutes  are 
not  debarred  from  applying.  In  their  case  it  may  be  as  ne- 
cessaiy  as  in  other  cases,  because  their  creditors  may  refuse 
them  personal  protection.(9)  But  when  they  apply  they 
must  produce  a  certificate  under  the  hands  of  the  trustee,  or 
of  the  commissioners,  stating  how  far  they  have  complied 
with  the  provisions  of  the  Bankruptcy  Statutes;  and,  in 
particular,  how  far  they  have  made  a  full  and  fair  surrender 
of  their  estates ;  (r)  and  though  this  certificate  should  be  un- 
favourable, the  case  is  investigated  and  disposed  of  on  its 
own  merits.  («) 

2.  Jurisdiction. — The  application  must  be  made  to  the 
Sheriff  of  the  county  in  whose  territory  the  applicant  is 
domiciled.  (0  If  he  leaves  Scotland  after  applying  he  is  not 
bound  to  sist  a  mandatory,  (u)  and,  on  the  same  principle,  a 
mandatory  is  unnecessary  though  the  debtor  should  be  out 
of  Scotland  at  the  time  of  presenting  the  application.  A 
foreigner  coming  to  Scotland,  owing  nothing  but  foreign 
debts,  will  not  be  allowed  to  make  the  application  here, 
though,  if  he  were  liable  to  imprisonment  in  Scotland,  the 
case  would  be  different,  (v) 


(p)  Oacnels  v.    Keddie,  27  Nov.  («)  M'Eellar,  ut  mtpra. 

1852, 15  D.  124 ;  Ghiflholm  v.  Pater-  (t)  Act,  §  8. 

son,  2  Deo.  1856, 19  D.  116.  (u)  Hossaok  v.  Laidlaw,  16  Deo. 

(g)  See  M'KeUar  p.  LiyingBtone,  1841,  4  D.  268. 

18  Jane  1860,  22  D.  1180.  (v)  Shilletoe,  20  Mazoh  1862, 24  B. 

(r)  This  certificate  is  proTided  for  848. 
by  the  Act  of  Sedenmt,  §  10. 
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3.  Form  of  Application. — The  form  of  the  petition  is 
given  in  the  Act  of  Sederunt,  and  sets  forth,  as  required  by 
the  Act  of  Parliament,  the  grounds  on  which  the  debtor  is 
imprisoned  or  is  liable  to  imprisonment,  his  inability  to  pay 
his  debts,  and  his  willingness  to  surrender  his  estate  for  be- 
hoof of  his  creditors.  The  petition  farther  sets  forth  that 
the  inability  to  pay  has  not  been  occasioned  by  fraud,  but 
has  arisen  solely  from  misfortunes  and  losses.  Those  precise 
words,  however,  do  not  seem  necessary,  but  the  facts  em- 
bodied by  them  must  appear  in  some  shape  on  the  face  of 
the  petition,  otherwise  it  would  not  be  relevant. (a?)  In  the 
petition  the  debtor  gives  a  list  of  all  his  creditors,  with  their 
names,  designations,  and  residences  so  far  as  known  to  him ; 
and  in  this  list  he  should  name  (with  a  view  to  saving  future 
trouble)  all  who  make  any  claim  against  him,  founded  or 
unfounded.  The  statute  (§  3)  authorises  the  prayer  of  the 
petition  to  be  for  interim  protection  against  the  execution  of 
diligence,  and  for  decree  of  cessio  bonorum.  As  given  in  the 
form  of  petition  annexed  to  the  Act  of  Sederunt,  the  prayer 
is  somewhat  fuller ;  and  is  so  framed  as  to  impose  certain 
limits  on  the  discretion  of  the  Sheriff  in  regard  to  the  grant- 
ing of  interim  protection.  Along  with  the  petition  is  pro- 
duced certain  evidence  of  the  petitioner's  liability  to  im- 
prisonment, (tf)  and  the  prescribed  form  of  petition  narrates 
what  it  consists  of. 

4.  Intimation  of  Application. — On  the  petition  being 
presented  the  Sheriff  issues  a  warrant  appointing  the  debtor 
to  publish  a  notice  of  the  presentation  in  the  Edinburgh 
Gazette^  requiring  all  the  creditors  to  appear  in  Court  on  a 

(x)  SeeStratherso.  Her Creditois,         (y)  Act  6  and  7  WiUIV.  o.  56,  §8. 
8  Jtily  1868,  6  Maoph.  980. 
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certain  day,  which  must  be  not  less  than  thirty  days  from 
the  date  of  the  publication  of  the  Oaaette  notice.  The 
Sheriff's  order  farther  directs  the  debtor  either  to  send  post- 
paid copies  of  that  notice  to  all  his  creditors  within  five  days 
after  the  date,  or,  in  his  option,  to  cite  them  to  appear  in 
terms  of  law.(8;)  The  notice  must  always  show  the  name  of 
the  petitioner's  agent,  (a)  If  any  of  the  creditors  be  cited, 
the  citations  must  be  given  within  ten  days  after  the  Gazette 
notice.  (&)  The  Sheriff's  order  on  the  petition  farther  ordains 
the  debtor  to  appear  for  public  examination  on  the  day  ap- 
pointed for  the  meeting  of  the  creditors. 

6.  Prodnction  of  AccoimtB,  and  of  Evidence  of  Intima- 
tion.— On  or  before  the  sixth  lawful  day  prior  to  the  day 
appointed  for  examination,  the  debtor  must  lodge  with  the 
Sheriff-Clerk  a  state  of  his  affairs,  subscribed  by  himself, 
together  with  all  his  books,  papers  and  documents  relating 
to  those  affairs.  These  are  to  be  lodged  for  the  purpose  of 
being  made  patent  to  all  concerned,  (c)  If  the  debtor  fail  to 
produce  them,  the  Sheriff  must  dismiss  the  process,  unless 
the  debtor  show  that  he  had  sufficient  excuse ;  in  which  case 
the  Sheriff  may  order  new  intimation  to  the  creditors,  or 
make  such  other  order  as  he  may  think  necessary,  (d) 

Also,  on  or  before  the  sixth  lawful  day  prior  to  the  exa- 
mination day,  the  debtor  is  to  produce  evidence  of  due 
intimation, — consisting  of  a  copy  of  the  Gazette,  and  either 
a  certificate  of  the  posting  of  the  letters  to  the  creditors  or 
an  execution  of  citation  against  them.  It  is  prescribed  that 
the  certificate  of  the  letters  having  been  posted  shall  state 

(«)  Act  6  and  7  WilL  IV,  c.  66,  §  4.         (e)  Act,  i  4. 
(a)  A.  8.  6  June  1839,  i  2.  (d)  A.  S.  I  7. 

(p)  A.  S.  §  8. 
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the  date  and  place  of  posting ;  that  the  postage  was  paid ; 
that  the  letters  were  severally  addressed  as  specified  in  the 
petition,(e)  repeating  the  particular  address  of  each  letter  as 
8ent.(gr)  The  certificate  is  to  be  subscribed  by  the  debtor's 
agent,  or  by  a  messenger  or  sheriff-officer  and  a  witness.  (%) 

6.  Appearance  of  Oreditors.— The  creditors  are  not 
required  to  lodge  any  notice  of  appearance,  but  they  appear 
by  themselves,  or  by  an  agent,  at  the  diet  for  the  examina- 
tion of  the  debtor.  When  an  agent  appears  for  a  creditor, 
he  must  produce  either  the  letter  sent  to  the  creditor,  or  the 
citation  served  on  him,  or  a  mandate  subscribed  by  him.(t) 
If  it  be  objected  that  all  the  creditors  have  not  been  calledi 
the  objection  should  be  disposed  of  before  proceeding  to  the 
examination.  The  objector  lodges  a  list  signed  by  himself 
or  his  agent,  specifying  the  names  and  designations  (in  so 
far  as  known)  of  the  creditors  alleged  to  be  omitted.  The 
Sheriff  has  power  to  dispose  of  this  objection  as  he  sees 
cause.  If  it  turn  out  to  be  well  founded,  he  may  dismiss  the 
process ;  or,  before  inquiring  into  the  merits,  he  may  appoint 
intimation  to  the  omitted  creditors.  This  intimation  is  to 
be  given  either  by  citing  them  (if  within  Scotland)  to  appear 
within  six  days,  or  by  calling  them  (whether  in  Scotland  or 
not)  by  letter  to  appear  within  fifteen  days.  If  the  objection 
turn  out  to  be  ill-founded,  the  objectioner  will  have  to  pay 
the  unnecessary  expenses.  (2;) 

Where  such  an  objection  is  taken,  the  Sheriff  may  either 
proceed  with  the  examination  of  the  debtor,  and  leave  the 
omitted  creditors  to  apply,  when  they  appear,  to  have  another 
diet  fixed  for  his  re-examination,(Z)  or  he  may  at  once 

(e)  Act,  I  4  (0  A.  S.  2  18. 

(jbD  A.  B.i  6.  (A)  A.  a  2  8. 

(h)  Act,  {4.  (0  A.  8.  2  9. 
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adjourn  the  diet  to  a  day  on  or  after  that  at  which  the 
omitted  creditors  will  appear,  (w) 

7.  Examination  of  the  Debtor. — The  examination  is 
taken  by  the  Sheriff  in  public  court,  in  presence  of  the 
creditors.  The  Sheriff  may  put  the  debtor  upon  oath  or 
affirmation,  and  the  debtor  is  bound  to  answer  all  questions 
pertinent  to  his  affairs  which  may  be  put  to  him  by  the 
Sheriff,  or  by  any  creditor  with  the  approbation  of  the 
Sheriff.(o)  The  examination  will  naturally  be  directed  to 
such  points  as  the  amount  of  the  debts  or  assets,  and  the 
causes  of  the  insolvency ;  and  though  there  be  no  opposition 
the  Sheriff  must  satisfy  himself  that  the  difficulties  have 
been  caused  by  innocent  misfortunes,  because  the  protection 
is  not  to  be  granted  as  a  matter  of  course.(p)  If  the  debtor, 
without  lawful  cause,  refuse  to  take  the  oath  or  affirmation, 
or  to  answer  any  pertinent  questions,  or  to  sign  his  disposi- 
tion (which  is  taken  like  the  deposition  of  a  party  exa- 
mined on  a  reference)  decree  of  cessto  must  be  refused  in 
Jioc  8tatu.((i) 

As  mentioned  at  the  close  of  the  preceding  article,  the 
Sheriff  may  adjourn  the  examination,  or  appoint  the  debtor 
to  appear  for  re-examination. 

8.  Hearing  Parties  and  Disposal  of  Objections.— At 

the  end  of  the  examination  the  Sheriff  hears  parties  viva  voce. 
If  objections  are  stated  by  opposing  creditors,  he  makes  and 
signs  a  note  of  them,(r)  and  of  the  debtor's  answers  there- 
to. («)  If  he  finds  it  necessary,  he  may  then  allow  a  proof  to 
the  parties  ;{t)  and  where  the  deposition  of  the  debtor  shows 

(n)  Act,  {  6.  (q)  Act,  2  6. 

(o)  Act,  i  6.  (r)  Act,  §  6. 

ip)  Wrigbfc  V.  Brown,  9  Feb.  1856,  (•}  A.  S.  §  15. 

18  D.  576.  (Q  Act,  §  6. 
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a  case  for  granting  cessio  the  burden  of  proving  the  objec- 
tions lies  on  the  creditors,  (w)  When  a  proof  is  allowed  the 
Sheriff  is  recommended  by  the  Court  of  Session  to  specify, 
under  articulate  heads,  the  several  facts  to  be  proved  by 
either  party,  (v)  A  diet  is  then  fixed  in  the  usual  way,  and 
the  evidence  may  be  taken  down  either  by  way  of  not^s  or 
like  a  proof  on  commission,  (aj)  On  the  evidence  being  con- 
cluded the  Sheriff  may  again  hear  parties  viva  voce^  and, 
though  not  much  purpose  can  now  be  served  by  it,  he  is 
directed  again  to  make  a  note  of  objections  and  answers,  (y) 
It  is  assumed  that  all  adjournments  necessary  for  the  proper 
disposal  of  the  objections  may  be  made,  but  before  granting 
an  adjournment  it  should  be  kept  in  view  that  the  statute 
directs  that  the  most  summary  dispatch,  consistent  with  the 
forms  of  process,  shall  be  given,  (e) 

9.  Judgment. — The  Sheriffs  judgment  either  grants 
decree  of  cessio  or  refuses  it  in  hoc  statu  ;  and  when  decree 
is  granted,  it  may  be  either  unconditionally  or  under  a 
declaration  that  it  is  not  to  be  available  as  a  protection  for  a 
given  time.  Where  the  Sheriff  refuses  decree  in  hoc  statu, 
or  grants  it  subject  to  a  limitation,  he  must  state  the  grounds 
of  his  decision,  (a)  The  decree  always  implies,  and  generally 
expresses,  that  the  debtor  shall,  when  required,  grant  to  his 
creditors  a  disposition  omnium  bonorum  ;  and  it  names  (or 
provides  for  the  naming  of)  a  trustee  to  act  for  the  creditors.  (&) 

Decree  of  cessio  ought  not  to  be  granted  where  the 

{u)  2  Bell's  Com.  (5ih  ed.)  592.  {h)  Act,  §  16.   This  doesnot  neces- 

(o)  A.  S.  §  9.  sarily  imply  that  he  is  to  reToke  a 

(a;)  A.  8.  §  14.  former  disposition.      Donaldson  «. 

(^)  A.  8.  §  16.  Thomson,  27  Jan.  1878,  11  Maq>h. 

(s)  Act,  §  6.  847. 
(a)  Act,  }  6. 
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debtor  has  been  guilty  of  fraudulent  conduct,  (c)  Where  he 
conceals  funds,  or  refuses  information,  the  decree  is  refused 
in  hoc  statu,  and  it  depends  on  the  bankrupt's  further  conduct 
how  the  application  will  ultimately  be  disposed  of.(d) 

Creditors  unnecessarily  opposing  a  cesaio  are  liable  in 
expenses  ;  but  in  judging  of  the  necessity  for  opposition  it 
is  to  be  kept  in  view  that  the  creditors  are  entitled  to  the 
fullest  information  from  their  debtor,  and  that  no  opposition 
is  unnecessary  where  it  is  neither  frivolous  or  vexatious,  but 
is  directed  to  the  finding  out  of  whether  the  debtor  has  a 
just  right  to  a  personal  protection,  (e)  In  such  cases  it  may 
even  be  proper,  and  it  is  competent,  to  give  expenses  in 
favour  of  the  opposing  creditors,  notwithstanding  that  decree 
of  cessio  has  ultimately  been  granted. 

10.  Appeals. — ^When  the  Sheriff-Substitute  pronounces 
a  decree  either  granting  or  refusing  cessio  in  hoc  statu,  or 
granting  it  conditionally,  it  is  competent  to  reclaim  against 
his  decision.  This  is  done  (somewhat  in  the  old  manner) 
by  addressing  the  reclaiming  petition  to  the  Sheriff-Substi- 
tute ;  and  it  is  not  laid  before  the  principal  Sheriff  unless 
the  complainer  intimates  his  desire  that  it  should  be  so  in 
the  event  of  the  Sheriff-Substitute  being  disposed  to  refuse 
it.  The  reclaiming  petition  must  be  lodged  within  six 
days;(gr)  and  it  is  competent  to  order  answers  to  it.  (A) 
No  appJBal  is  provided  for  under  the  statute  against  any 
other  kind    of   interlocutor,  and  as  the   most   summary 

(e)  Bussell  v.  Hedderwiok,  11  Feb.  (s)  Wright  v.  Brown,  tupra,  note 

1860,  22  D.  764.  (p), 

(d)  Manson  v.  National  Bank,  27  (g)  Act,  §  7. 

Nov.  1844,  7  D.  159 ;    GaUoway  v.  (A)  A.  8.  }  17. 
Kirkpatrick,  3  March  1846,  8  D.  580. 
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dispatch  is  to  be  given, (t)  it  would  appear  there  is  no  right 
of  review  except  on  the  merits.  Of  course  when  a  case 
goes  before  the  Sheriflf  on  a  competent  appeal  he  will  have 
full  power  to  set  anything  right  which  he  may  think  the 
preliminary  interlocutors  have  left  in  an  unsatisfactory 
condition,  (i) 

11.  Interim  Protection  of  Debtor. — While  the  proceed- 
ings are  going  on  in  Court,  interim  protection  or  liberation 
may  be  granted.  This  interim  protection  must  be  specially 
asked ;  but  the  application  may  be  contained  in  the  prin- 
cipal petition,  provided  it  be  specially  mentioned  in  the 
advertisement  and  notice.(Q  If  it  be  in  a  separate  petition, 
a  copy  must  be  served  on  the  agent  or  agents  of  the  opposing 
creditors  at  least  forty-eight  hours  before  moving  it  in 
Court.  In  either  case  the  application  must  set  forth  the 
amount  of  caution  and  the  name  of  the  cautioner  offered,  (n) 

The  statute  provides  that  the  Sheriff  may  grant  interim 
protection  on  production  of  the  evidence  of  intimation  ;(o) 
but  the  Act  of  Sederunt  has  prescribed  that  he  must  not 
grant  it  until  after  the  diet  for  the  appearance  of  the  credi- 
tors, (p)  The  Court  of  Session  have  here  ro-eetablished 
a  rule  of  the  old  common  law,  which  the  Act  of  Parliament 
was  apparently  intended  to  alter ;  but  as  they  have  held  it 
to  remain  unaltered,  notwithstanding  the  Act,  it  follows 
that  the  Act  of  Sederunt  must  be  taken  to  have  been  within 
their  powers,  (r) 

(0  Act,  §  6.  (n)  A.  s.  §  11. 

(A;)  Compare  Gfdbnith  v.  Bitchie,  (o)  Act,  §  15. 
6  Deo.  1856,  19  D.  186  ;  and  see  the  (p)  A.  S.  {  6. 
note  by  Mr  Cook,  referred  to  anU^        (r)  Henderson  «.  Pateraon,  8  Deo. 

p.  848,  note  (n).  1869,  8  liacph.  238. 

(2)  A.  S.  §  4. 
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The  interim  protection  is  granted  on  caution  (for  a  sum 
fixed  by  the  Sheriff)  that  the  debtor  will  attend  all  diets  of 
Court  whenever  required.  If  forfeited,  the  amount  in  the 
bond  must  be  divided  amongst  the  creditors ;  but  it  could 
not  well  be  forfeited  unless  the  debtor  had  failed  to  attend 
after  having  been  specially  ordained  to  attend  at  the  diet, 
and  after  intimation  of  the  order  having  been  made  to  the 
cautioners.  («) 

The  warrant  of  interim  protection  and  liberation  is  good 
in  all  parts  of  Scotland.  (0 

It  is  not  competent  by  an  appeal  or  by  a  reclaiming 
petition  to  suspend  the  effect  of  the  warrant  of  protection ; 
but  on  a  reclaiming  petition  (to  be  presented  and  dealt  with 
in  the  same  way  as  one  upon  the  merits)  the  warrant  may 
be  recalled.  (^) 

For  the  Kmited  purpose  of  attending  the  examination,  it 
is  competent  for  the  Sheriff  to  grant  a  warrant  to  bring  the 
debtor  from  and  take  him  back  to  prison  ;(Q  and  this 
warrant,  like  the  more  general  warrant  of  protection,  is 
valid  throughout  Scotland. 


12.  Oases  remitted  from  Oourt  of  Session.— When  a 

process  of  cessio  has  been  commenced  in  the  Court  of 
Session,  it  is  competent  to  remit  it  to  the  Sheriff  of  the 
county  of  the  debtor's  domicile,  for  the  purpose  of  taking  the 
examination.  When  such  a  remit  is  made  the  Sheriff  takes 
the  examination  in  the  usual  way,  and  reports  the  case  to 
the  Court  of  Session,  (u) 

13.  Renewing  Application.— Where  decree  of  cessio  has 
been  refused  in  the  Sheriff  Court  in  hoc  statu^  the  application 

(0  A,  S.  i  20.  (0  Act,  §  15.  (tt)  Act,  §  12. 
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may  be  renewed  at  any  time.  The  debtor  does  this  by  a 
minute,  which  must  be  intimated  by  posting  prepaid  letters 
to  each  creditor.  The  fact  of  the  dispatch  of  these  letters 
must  be  established  by  satisfactory  certificates,  and  the  case 
cannot  be  taken  up  till  twenty  days  after  the  date  of  the 
dispatch.  Where  the  original  application  was  to  the  Court 
of  Session,  the  debtor  may  either  renew  it  there,  or  he  may 
present  a  new  petition  to  the  Sheriff.  In  the  latter  event 
the  proceedings  are  conducted  as  if  no  former  application 
had  been  made.(t;) 

14.  Oath  on  getting  Decree. — On  getting  decree  of 
cessio  the  debtor  is  bound  to  take  an  oath  or  affirmation 
that  the  state  of  affairs  given  up  is  true  to  the  best  of  his 
knowledge  and  belief,  and  that  he  has  no  property  except 
what  he  has  made  known  and  given  over  to  his  creditors. 
The  form  of  oath  is  prescribed  by  the  Act  of  Sederunt,  (x) 

16.  Disposition  omnium  bonomm. — It  is  optional  to 
require  the  debtor  to  execute  a  disposition  omnium  honorum 
in  favour  of  the  trustee  mentioned  in  the  decree  of  cessio; 
and  as  the  Act  (§  16)  provides  that  the  decree  itself  is  to 
operate  as  an  assignation  of  the  debtor's  moveable  property, 
it  is  unnecessary  to  take  one  unless  the  debtor  has  any 
heritable  estate.  Where  such  a  disposition  is  wanted,  the 
better  plan  is  not  to  give  the  protection  till  it  has  been 
signed.  There  is  a  convenience,  where  this  is  not  done,  in 
putting  the  obligation  expressly  in  the  decree,  because  in 
that  case,  if  the  debtor  refuse  to  grant  the  disposition,  the 
decree  may  be  extracted  by  the  incarcerating  creditor,  and 
the  debtor  again  imprisoned  under  it,  as  under  a  decree  ad 

(v)  Act,  §  17 ;  A.  8.  §  22.  (x)  A.  B.  Sched.  C. 
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factum  jn'(B8tandum,{tf)    The  deed  is  executed  at  the  cost  of 
the  creditors. 


Section  III. — PBOCEEDmGS  ukdeb  Conjugal  Bights  Acts. 


1.  NcUtvre  of  Bemedy. 

2.  MoiU  ofAppUeaHon, 

3.  Undefended  Catuee. 

4.  Defended  Causee, 


5.  Intimation  of  Order, 

6.  Appeal  ttgainet  Order, 

7.  Becal  of  Order. 


1.  Nature  of  Remedy.— Under  the  Conjugal  Bights 
Amendment  Act  of  1874,  a  valuable  jurisdiction  is  conferred 
upon  the  SherifE  Courts.  Under  the  corresponding  Act  of 
1861  the  Court  of  Session  had  power  given  to  it  to  grant^to 
deserted  wives  orders  protecting  their  property  from  their 
husbands,  or  husbands'  creditors.  The  expense  of  procedure 
under  that  Act,  however,  prevented  many  persons  from 
availing  themselves  of  its  benefits,  and  it  was  found 
necessary  to  extend  the  power  to  the  Sheriff  Court,  (z) 

The  persons  who  may  apply  are  wives  deserted  by  their 
husbands.  The  remedy  asked  is  an  order  "to  protect 
property  that  they  have  acquired,  or  may  acquire,  by  their 
own  industry  after  such  desertion,  and  property  which  they 
have  succeeded  to,  or  may  succeed  to,  or  acquire  right  to  after 
such  desertion,  against  their  husbands  or  creditors  of  their 
husbands,  or  any  persons  claiming  in  or  through  the  rights  of 
their  husbands.'^(a)  The  order  of  protection,  if  granted,  has 
during  its  subsistence  the  effect  of  a  decree  of  separation  a 

{y)  Taylor  v.  Ifaodonald,  21  Jan.  o.  81,  both  printed  in  the  Appx. 

1854,  16  D.  878.  Part  IL  Chapter  HI. 

(0)  24  and  25  Viot.  0.  86,  sections  (a)  Act  of  1874, 1  2,  and  1861,  2  1. 
1  to  5,  inclosiTe,  and  37  and  88  Vict. 


360  SFECIAL  FORMS  OF  ACTION.  [Paot  m. 

mensa  et  thoro^  in  regard  to  the  property,  rights,  and  obliga- 
tions both  of  the  husband  and  of  the  wife.  It  has  also  the 
effect  of  such  a  decree  in  regard  to  the  wife's  capacity  to  sue 
and  be  sued.(&)  The  statute  adds  that  the  property  which 
the  protection  covers,  that  is,  what  has  become  the  wife's 
after  desertion,  "  shall  belong  to  her  as  if  she  were  un- 
married." But  there  is  exempt  from  the  protection  (1) 
property  of  which,  before  the  date  of  the  application,  the 
husband  has  obtained  full  and  complete  possession;  (2) 
property  which,  before  the  date  of  the  order,  a  creditor  has 
attached  by  arrestment,  followed  by  a  decree  of  furth- 
coming; and  (3)  property  which,  before  the  date  of  the 
order,  the  creditor  has  poinded,  and  of  which  he  has  carried 
through  and  reported  a  sale.(c)  It  will  be  observed  that  in 
these  exemptions  the  husband's  rights  end  with  the  date  of 
presenting  the  petition,  while  the  creditors'  do  not  end  tiU 
the  actual  granting  of  the  order. 

2.  Mode  of  Application.— The  wife  makes  the  application 
by  petition  in  the  ordinary  form  in  use  in  the  Sheriff 
Court,  (d)  It  should  set  forth  the  fact  of  the  marriage 
and  the  date  of  the  desertion,  and  pray  for  an  order  in  terms 
of  the  statute.  The  Sheriff  upon  this  grants  an  order  for 
intimation,  (e)  If  the  husband  be  subject  to  the  Sheriffs 
jurisdiction,  it  is  apparently  left  for  the  Sheriff  to  fix  the 
inductee  in  the  usual  manner,  and  the  service  is  in  the 
ordinary  form.  Where  the  husband  has  left  Scotland  the 
Sheriffs  jurisdiction  still  subsists,  but  the  indtbcice  must  be 


(h)  Act  of  1861,  2  6.  {€)  Act  of  1874,  J  2  (2) ;  Act  of 

(c)  lb.  i  4.  1861,  I  1. 

(d)  Act  of  1874,  \  2  (1). 
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twenty-one  days,  the  citation  must  be  edictal,  and  a  copy  of 
the  petition  most  be  sent  to  his  last  known  address.  (^) 

3.  Undefended  Oanses.— If  appearance  be  not  entered 
on  the  expiry  of  the  inducicB^  the  SheriflF  proceeds  to  dispose 
of  the  cause.  He  is  directed  to  require  evidence  of  the 
desertion.  On  comparing  this  direction  with  the  anxious 
way  in  which  he  is  directed  how  to  take  the  proof  in  defended 
causes,  it  might  be  supposed  that  he  was  not  bound  to  take 
proof  in  undefended  causes  in  the  ordinary  way,  but  might 
proceed  on  any  evidence  which  might  be  satisfactory  to 
himself.  It  may,  however,  save  trouble,  and  be  more 
regular,  if  he  appoint  and  take  a  proof  in  the  usual  way. 
If  it  be  sufficient  he  will  at  once  grant  the  order  of  pro- 
tection. (A) 

4.  Defended  Causes. — Appearance  to  defend  the  cause 
may  be  entered  either  by  the  husband  or  by  any  creditor 
claiming  through  him.  There  is  no  provision  for  intima- 
tion to  creditors,  and  no  express  words  giving  them  power 
to  appear,  but  as  their  power  to  oppose  is  recognised,(i) 
they  must  have  the  means  of  making  it  effectual  Where 
appearance  is  entered  a  record  must  be  made  up.(ik)  In  the 
Court  of  Session  it  is  made  up  by  allowing  answers  to  be 
received;  but  although  this  mode  does  not  seem  incom- 
petent, it  would  be  preferable  to  close  the  record  on  a 
minute  of  defence,  in  terms  of  the  Act  of  1853.  In  sum- 
mary proceedings,  such  as  are  [contemplated,  it  would  be 
against  the  meaning  of  the  statutes  to  order  a  record  by 

ig)  Act  of  1874,  2  2  (5) ;  Act  of        (0  Act  of  1861,  2  2. 
1861,  i  1.  (*)  Act  of  1874,  {  2  (1). 

(A)  Act  of  1861,  2  1. 
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condescendence  and  defences.  On  the  record  being  closed 
the  parties  are  allowed  a  proof,  which  is  to  be  taken  in  the 
usual  way.  It  is  to  be  observed  that  in  defended  causes  the 
Sheriff  must  be  satisfied,  in  addition  to  the  fact  of  desertion, 
that  it  was  without  reasonable  cause.  This  point  is  to  be 
determined  by  reference  to  the  whole  circumstances  of  the 
case,  but  it  would  appear  that  no  conduct  on  the  part  of  a 
wife  will  justify  the  desertion,  unless  it  were  such  as  would 
ground  an  action  of  separation  or  form  a  defence  to  an 
action  of  adherence.  If  an  offer  to  resume  cohabitation  be 
made  the  Sheriff  will  judge  if  it  be  made  bona  fide,{l)  On 
being  satisfied  of  Ihe  desertion  and  its  unreasonableness,  the 
Sheriff*  pronounces  the  order. 

6.  Intimation  of  Order. — On  the  order  of  protection 
being  granted  the  Sheriff  must  appoint  it  to  be  intimated 
by  advertisement  in  one  or  more  newspapers  published 
within  the  county  within  which  the  wife  is  resident,  or  in 
such  other  papers  as  he  thinks  fit.(9i) 

6.  Appeal  against  Order— On  being  pronounced  and 
intimated  the  order  takes  immediate  effect,  unless  in  the 
order  itself,  or  in  another  order  pronounced  within  forty- 
eight  hours  after  it,  the  effect  is  suspended  till  the  issue  of 
an  appeal,  (o)  Where  the  order  is  pronounced  by  the 
Sheriff-Substitute  there  is  an  appeal  to  the  principal  Sheriff ; 
and  by  whichever  Sheriff  it  may  have  been  pronounced, 
there  is  an  appeal  to  the  Court  of  Session — ^both  to  be  taken 
in  the  usual  way.(p) 

• 

(0  Ghalmers  v.  Chalmers,  4  March  (p)  Aot  of  1874,  {  2  (1).    In  ap- 

1868,  6  Macph.  547.  peals  to  the  Court  of  Session  the 

(n)  Act  of  1861,  §  1.  proceedings  need  not  be  printed;  ib. 

(o)  Act  of  1861,  2  8.  §  2  (4). 
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7.  Recal  of  Order. — ^The  return  of  the  husband  to 
cohabitation  with  the  wife  apparently  operates  as  a  tacit 
recal  of  the  order,  ($)  bnt  it  may  also  be  formally  recalled. 
Where  the  petition  has  not  been  defended,  the  husband,  or 
a  creditor,  may  apply  by  petition  to  the  Sheriff  for  the  recal, 
and  the  Sheriff  is  to  dispose  of  the  application  as  he  shall 
think  just.(r)  The  proceedings  in  this  case  are  analogous 
to  a  reponing  against  a  decree  in  absence ;  but  the  petition 
for  recal  must  be  presented  to  the  Sheriff  to  whose  juris- 
diction the  deserted  wife  is  for  the  time  amenable.  («) 
Where  there  has  been  an  appearance  by  the  husband  he 
may  afterwards  present  a  petition  for  recal,  and  the  Sheriff 
may  recal  the.  order,  if  satisfied  that  the  husband  has  cecused 
from  his  desertion  and  is  again  cohabiting  with  the  wife. 
The  petition  in  this  case  is  also  to  be  presented  to  the 
Sheriff  to  whose  jurisdiction  the  wife  is  for  the  time 
amenable.  In  this  case  the  husband  may  be  required  to 
find  security,  for  such  period  as  may  be  fixed,  that  he  will 
continue  to  cohabit  with  the  wife.(0 

The  recal  does  not  affect  any  right  or  interest  acquired 
during  the  subsistence  of  the  order,  (u) 


(S)  Act  of  1861,  i  8.  '*  Such  order 
of  protection  thall^  where  there  hoe 
been  appearcmce  by  the  hutbandt  oon- 
tinne  operatiye  until  such  time  as  the 
wife  Bhall  again  cohabit  with  the 
husband."  The  words  in  italics 
seem  to  haye  got  in  by  inadyertence. 

(r)  Act  of  1861,  i  2. 

(0  Act  of  1874,   §   2  (3).      The 


Clerk  of  the  Court  in  which  the  order 
was  granted  is  to  transmit  the  pro- 
ceedings in  the  original  petition  on 
receiving  notice  of  the  dependence 
of  the  application  for  recal. 

(0  Act  of  1861,  §  8 ;  Act  of  1874, 
i  2  (8). 

{u)  Act  of  1861,  §§  2  and  3. 
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Section  IV. — Actions  of  Constitution  and  of 

Adjudication. 

> 
1.  Action  of  Oonstitution. — Every  action  for  payment  of 

debt  18  in  one  sense  an  action  of  constitution,  but  the  term 
is  specially  applied  to  actions  brought  against  the  represen- 
tatives of  deceased  debtors. 

When  the  deceased  debtor  is  represented  by  executors 
who  have  confirmed,  the  action  is  in  the  common  form,  and 
concludes  against  the  executors,  as  such,  for  payment  of  the 
debt.  The  conclusion  for  expenses  should,  however,  be  so 
worded. as  to  ask  for  them  in  the  event  only  of  the  claim 
being  opposed ;  for  it  is  a  rule  of  Court  that  a  creditor  is 
bound  to  constitute  his  debt  against  his  debtor's  representa- 
tives at  his  own  expense.  If  the  action,  however,  be  op- 
posed, it  is  held  to  be  no  longer  in  the  position  of  a  mere 
constitution,  but  to  become  a  different  kind  of  process ;  and 
in  that  case  the  party  who  is  unsuccessful  is  liable  in  the 
usual  way  in  the  whole  expenses,  (v) 

Where  the  persons  entitled  to  the  office  of  executor  to  the 
deceased  debtor  have  not  taken  steps  to  have  themselves 
confirmed,  the  creditor  cannot  (except  in  two  cases)  bring 
his  action  of  constitution  against  them  without  first  "  charg- 
ing''(a;)  them  to  t-ake  up  the  office.  The  excepted  cases  are 
where  those  persons  have  acted  as  executors  without  autho- 
rity, or  where  the  creditor  means  to  be  content  with  what  is 
called  a  decree  cognitionis  causa  tantum,  which  gives  him 
right  to  attach  the  goods  of  the  deceased  debtor  for  his  debt, 

(o)  Smith  V.  Kippen,  19  July  1860,  after  the  death. 

22  D.  1495.     It  should  be  kept  in  (a;) The  charge  to  confirm  as  execu- 

Tiew  that  the  executor  cannot  be  tor    proceeds    on   letters    passing 

compelled  to  pay  till   six   months  under  the  Signet. 
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but  imposes  no  kind  of  obligation  on  the  persons  called  as 
defenders,  (y)  In  bringing  the  action,  the  next  of  kin  of  the 
deceased,  and  any  persons  he  may  have  nominated  as  execu- 
tors by  will,  are  cited  as  defenders.  As  in  the  case  of  ac- 
tions against  confirmed  executors,  expenses  should  not  be 
asked  unless  the  action  is  opposed.  If  the  action  have  been 
brought  for  the  ordinary  decree,  the  conclusions  may  be  re- 
stricted to  ask  decree  of  cognition  only,  but  in  such  a  case 
the  defenders  would  be  entitled  to  the  expense  of  appearing 
to  get  this  restriction  made.  Where,  however,  a  charge  has 
been  given,  and  the  persons  entitled  to  be  executors  pay  no 
attention  to  it,  either  by  confirming  or  by  renouncing  the 
succession,  they  may  be  found  liable  in  any  expenses  their 
negligence  may  occasion,  (is) 

Actions  of  constitution  against  the  heir  of  a  deceased 
debtor,  with  the  view  of  afterwards  adjudging  heritage,  are 
competent  in  the  Sheriff  Court. 

2.  Action  of  A4]^<li^^^- — ^  action  of  adjudication  is 
the  means  by  which  an  heritable  estate  is  taken  in  payment 
of  a  debt ;  and  it  is  also  used,  in  the  form  of  an  adjudication 
in  implement,  when  a  person  has  a  title  to  an  estate  of  an 
incomplete  kind,  and  the  person  from  whom  he  is  entitled  to 
exact  what  is  necessary  to  its  completion  refuses  to  fulfil  the 
obligation  he  is  under.  All  adjudications  in  use  were  at  one 
time  competent  in  the  Sheriff  Court,  but  since  1672  they 
have  been  competent  only  in  the  case  of  the  death  of  a  pro- 
prietor whose  heir  renounces  the  succession.  Even  in  this 
case,  however,  adjudications  are  now  scarcely  used  in  the 
Sheriff  Court ;  and  as  all  the  provisions  of  the  recent  Con- 

(y)  Forrest  v.  Forrest,    26   May         (0)  Dayidson  v.  Clark,  18  Deo. 
1868, 1  Haq[>h.  806.  1867,  6  Macph.  151. 
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veyancing  Acts  have  been  adapted  with  a  view  to  the 
Supreme  Courts  alone,  the  use  of  adjudications  in  the  Sheriff 
Court  cannot  be  recommended  until  the  matter  has  been  put 
on  some  more  satisfactory  footing,  (a) 


Section  V. — Action  of  Count  and  Beckoning. 

The  action  of  Count  and  Beckoning,  which  is  in  an 
ordinary  action  commencing  by  summons,  is  an  action  in 
which  the  pursuer  concludes  against  the  defender  for  exhibi- 
tion of  all  accounts  between  them,  and  for  payment  of  the 
balance  due  on  a  settlement  of  those  accounts.  The  action 
usually  contains  an  alternative  conclusion  for  payment  of  a 
specified  sum  in  the  event  of  no  accounting  taking  place ; 
but  this  conclusion  is  not  essential,  and  if  it  have  been 
omitted  it  may  be  supplied  on  an  amendment.  (&)  The  use 
of  this  conclusion  is  to  enable  the  pursuer  to  get  a  decree  for 
a  definite  sum  in  the  event  of  the  defender  failing  to  appear^ 
or  appearing  and  failing  to  account.  Should  the  accounting 
be  gone  into,  the  sum  specified  does  not  limit  the  pursuer's 
claim ;  but  he  gets  whatever  turns  out  to  be  due,  whether  it 
be  less  or  more.(c) 

In  an  action  of  count  and  reckoning  it  seems  necessary, 
where  the  defender  insists  on  it,  to  make  up  and  close  a 
record  before  ordering  production  of  the  accounts.  Should 
the  defender  agree  to  produce  them  before  having  a  record, 
the  condescendence  and  defences  may  contain  the  pursuer's 

(a)  See  1  Bell's  Com.,  5th  ed.,  tions  as  to  expenses  on  amending 
701 ;  Erskine,  2. 12.  89 ;  1672,  o.  19.  must  of  course  be  oomplied  with. 

(b)  Dobson  f>.  Hoghson,  17  Feb.  (e)  Spottiswoode  v.  Hopkirk,  17 
1858,  20  D.  610.    The  usual  Condi-  Nov.  1853,  16  D.  59. 
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objections  to  the  accoiints  (if  he  has  any)  and  the  defendei^s 
replies  to  those  objections.  Where  the  record  is  closed 
before  the  accounts  are  lodged,  it  will  in  general  be  necessary 
to  allow  objections  and  answers  to  be  stated  to  the  account 
in  a  separate  form.(ci) 


Section  VI. — Action  of  Dblivkbt. 

An  action  for  deKvery  of  any  article,'  brought  by  a 
person  entitled  to  its  possession  against  one  who  has 
possession  without  a  sufficient  title,  may,  according  to  cir- 
cumstances, be  either  an  ordinary  action  commencing  by 
summons,  or  a  summary  petition.  If  it  contain  no  conclu- 
sions except  for  delivery  of  the  article,  and  for  expenses,  it 
may  be  brought  in  the  jurisdiction  of  the  place  where  the 
article  is,  as  well  as  in  that  of  the  defender's  domicile,  (e) 
When  brought,  it  is  conducted  in  common  form. 


Section  YII. — ^PBocEEDmos  concerning  Ecclesiastical 

BUILDINOS  AND  GlEBKS. 


1.  EecUdcuHcal    Buildings     and 

Qleb€B  Act,  186S. 

2.  How  ProceedingB  removed  Jrvm 

the  Presbytery, 


8.  Conduct  of  Proceedings  in  Sherif 

Court. 
4.  Appeal  to  the  Lord  Ordinary. 


1.  Ecclesiastical  Bnildings  and  Olebes  Act^  1868.— By 

the  Ecclesiastical  Buildings  and  Glebes  Act  of  1868  certain 


(d)  See  ante,  p.  2ao,  art.  16. 


(e)  See  afUe,  Pan  L  Chap.  IV. 
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proceedings  which  were  formerly  commenced  and  concluded 
in  the  Presbyteries  of  the  Established  Church  of  Scotland 
can  now  be  removed  from  those  tribunals  to  the  Court  of  the 
Sheriff  at  any  time  that  any  of  the  interested  parties  be- 
comes dissatisfied  with  their  determination. 

The  proceedings  in  question  are  those  relating  to  the 
building,  rebuilding,  repairing,  adding  to,  or  making  other 
alterations  on  churches  or  manses,  or  to  the  designing  or  ex^ 
cambing  of  sites  for  those  buildings,  or  of  glebes,  or  of  addi- 
tions to  glebes,  or  of  sites  for  churchyards,  or  additions  to 
churchyards,  and  proceedings  relating  to  the  suitable 
maintenance  of  all  such  subjects,  specially  including  the 
building  or  repairing  of  churchyard  walls,  (gr) 

2.  How  Proceedings  Bemoyed  from  the  Presbytery. — 

The  proceedings  are  to  be  begun  before  the  Presbytery  in  the 
maimer  hitherto  in  use,  but  upon  any  order,  finding,  judg- 
ment, interlocutor,  or  decree,  being  pronounced  by  the 
Presbytery,  with  which  the  minister  of  the  parish,  or  any 
heritor,  shall  be  dissatisfied,  he  may  appeal  the  whole  cause 
within  twenty  days  from  the  date  of  the  deliverence.(A) 

The  appeal  is  taken  by  presenting  a  summary  petition 
to  the  Sheriff  of  the  county  in  which  the  parish  is  situated, 
praying  him  to  stay  the  proceedings  before  the  Presbytery 
and  to  dispose  of  the  same  himself.  If  the  parish  is  in  more 
than  one  county,  the  petition  may  be  presented  to  and  dis- 
posed of  by  the  Sheriff  of  either,  (t) 

The  petition  is  to  be  intimated,  within  ten  days  of  pre- 
sentation, to  the  heritors  and  their  clerk,  to  the  minister  of 
the  parish,  and  to  the  Clerk  of  the  Presbytery,  by  circular, 

{jg)  81  and  32  Vict.  c.  96.  the  Preflbytexy  not  thus   appealed 

(A)  Act,  §  3.    All  deliyeranoes  by     from  aze  final. 

(0  Act,  §  4. 
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in  the  manner  provided  for  in  the  Statute,  (i)  This  intima- 
tion is  to  be  made  by  the  petitionei^s  agent  without  any 
special  order,  but  the  Sheriff  must  satisfy  himself  that  it  has 
been  duly  made,  and  if  he  discover  any  defect  he  must  cause 
it  to  be  remedied.  (Q 

When  the  appeal  is  duly  made  and  insisted  in,(n)  it  has 
the  effect  of  staying  any  further  progress  before  the  Presby- 
teiy,  and  the  proceedings  must  be  concluded  before  the 
Sheriff  Court,  or  (under  appeal  from  it)  by  the  Lord 
Ordinary.  On  the  appeal  being  intimated,  the  Presbytery 
clerk  will  have  to  transmit  to  the  Sheriff-Clerk  the  previous 
proceedings,  in  the  same  way  as  any  other  Court  would  have 
to  do  on  an  appeal  being  taken  from  it.  Of  the  references 
to  the  proceedings  contained  in  minute  books  or  other  books 
belonging  to  the  Presbytery  the  appellent  will  have  to  pro- 
duce certified  copies. 

8.  Oonduct  of  Proceedings  in  SherifT  Court.— The  Sheriffs 
first  duty  in  the  petition  is  to  inquire  into  the  circumstances, 
and  hear  the  parties  or  their  agents.  This  he  is  to  do  with- 
out written  pleadings,  unless  he  sees  fit  specially  to  order 
them.  He  is  to  take  a  note  of  the  proceedings,  and  of  any 
evidence  which  may  be  laid  before  him,  and  then  he  is  to 
dispose  of  the  petition  as  shall  be  just.(o)  In  addition  to  the 
general  regulations,  of  which  the  substance  has  here  been 
given,  the  Act  contains  special  regulations  as  to  how  the 
inqtdry  is  to  be  made  in  each  of  the  several  kinds  of  proceed- 
ings with  which  the  Act  deals,  but  these  it  would  be  needless 

(k)  Act,  §  5.    If  the  heritors  ex-  insist  in  the  appeal,  the  minister,  or 

ceed  forty,  notice  on  the   ohtirch  any  heritor,  or  the  heritors'  clerk,  or 

door  and  advertisement  may  be  sub-  the  Presbytery  derk,  may  insist  in 

stitnted  for  the  circulars  to  them.  it.     Act,  §  2. 

(0  Act,  §  6.  (o)  Act,  §  8. 

[n)  If  the  original  appellant  do  not 
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to  repeat  here.    The  Sheriff  may  dispose  of  all  questions  of 
expenses,  (p) 

4.  Appeal  to  the  Lord  Ordinary. — ^All  deliverances  by 
the  Sheriff  are  final  and  conclusive,  and  not  subject  to 
review,  unless  an  appeal  shall  be  taken  to  the  Lord 
Ordinary.  This  appeal  may  either  be  written  on  the  end  or 
margin  of  the  deliverance,  or  be  contained  in  a  separate 
note,  duly  signed  by  the  appellant  or  his  agent,  and  dated,  (g) 
It  must  be  taken  within  twenty  days  of  the  date  of  the 
deliverance  (r) ;  and  within  two  days  of  the  appeal  being 
taken  the  Sheriff-Clerk  must  give  notice  to  the  respondent.  («) 
The  effect  of  an  appeal  is  to  transfer  the  whole  cause  to 
the  Lord  Ordinary,  and  to  give  him  the  full  powers  which 
the  Sheriff  could  have  exercised,  in  so  far  as  those  are  not 
limited  by  deliverances  which  have  become  final.  Counter 
appeals  are  unnecessary,  and  any  party  interested  may  insist 
in  an  appeal  if  the  original  appellant  withdraw.  (^) 


Section  VIII. — Proobkdings  with  Beferenoe  to  Entailed 

Estates. 


1 .  What  Proceedings  c(yinpetetit 

2.  GonstUtUmg  Improvements. 

3.  Erecting  Mansion-Houses, 

4.  Exchange  of  Entailed  Lands, 

5.  Feuing  Entailed  Eitates, 

6.  Conditions  on  which  Fewng,  dfcc., 

competent. 


7.  What  Lands  may  he  Feued,  dx. 

8.  How  Authority  to  Feu,  dx,,  oh- 

tained. 

9.  Appeal  from  Sheriff's  Decree, 

10.  Charters,  <fcc.,  to  he  recorded, 

11.  Feuing  Sites  of  Churches,  Schools, 

dtc. 


1.  What  Prooeedings  competent— Several  proceedings 
with  reference  to  entailed  properties  are  competent  in  the 


Cp)  Act,  §  16. 
{q)  Act,  §  16. 
(r)  Act,  §  17.    Dnring  this  time 


eztnot  ifi  incompetent. 
(s)  Act,  S  19. 
(0  Aot,  II 18  and  90. 
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Sheriff  Court.  Under  the  Montgomery  Act(u)  proceedings 
for  constituting  the  costs  of  improvements  as  charges  against 
the  estate,  and  for  exchanging  limited  quantities  of  land 
with  neighbouring  proprietors,  are  competent  before  the 
Sheriff ;  and  in  the  Entail  Amendment  Act  of  1868,(t^)  pro- 
visions of  a  very  important  kind  are  contained,  giving  power, 
with  the  Sheriff's  authority,  to  feu,  grant  leases,  or  dispone 
on  payment  of  a  ground  annual. 

2.  Ckmstitntiiig  Imixroyements.— The  Montgomery  Act 
provides  that  the  proprietor  of  an  entailed  estate  who  lays 
out  money  (not  exceeding  four  years'  free  rent  as  the  estate 
shall  stand  at  the  date  of  his  death)  in  inclosing,  planting, 
or  draining,  or  in  erecting  farm-houses  or  offices, (ar)  for  the 
improvement  of  the  estate,  is  a  creditor  of  the  succeeding 
heirs  for  three-fourths  of  the  sum  laid  out.  The  proprietor 
beginning  to  improve  must  give  three  months'  notice  to  the 
next  heir,  specifying  the  improvement  intended,  and  must 
lodge  a  copy  of  this  notice  with  the  Sheriff-Clerk  of  the 
county  where  the  lands  are.  During  the  progress  of  the 
works  he  must  annually  lodge  with  the  Sheriff-Clerk  an 
account  of  the  money  expended,  together  with  the  relative 
vouchers.  On  the  completion  of  the  improvements  thid 
proprietor  may  bring  a  process  before  the  Sheriff  to  ascertain 
the  amount  of  the  sums  so  expended.  This  action  is  brought 
before  the  Sheriff  of  the  county  in  which  the  improved  lands 
lie,  and  is  directed  against  the  next  heir  of  entail.     The 

(«)  10    Geo.    m.    c.   61  (1770).  (x)   Cottages   for   labourers   end 

The  Act  is  not  applicable  to  entails  others  (23  and  24  Vict.  c.  95,  and 

gr.uitedafterlBtAugast  1848,  unless  81  and  82  Vict.  c.  84,  {  12),  and 

specially  declared  to  be  so ;  16  and  private  roads  (11  and  12  Vict  o.  86, 

17  Vict.  c.  94.  i  20),  are  now  included. 

(v)  31  and  82  Vict.  c.  84. 
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proprietor  produces  proper  evidence  of  the  amoimt  laid  out, 
and  the  next  heir,  or  any  other  heir  who  chooses  to  appear, 
may  produce  proper  evidence  to  set  aside  or  diminish  the 
claim.  The  Sheriff  pronounces  a  decree  for  such  part  of  the 
sum  as,  under  the  Montgomery  Act,  forms  a  competent 
charge  against  the  succeeding  heirs.  Unless  appealed 
from  within  six  months  to  the  Court  of  Session,  the  decree  is 
final (y) 

The  Montgomery  Act  provides  for  the  executors  or 
assignees  of  the  improving  proprietor  making  good  the 
decree  against  the  succeeding  heirs ;  and  in  the  Rutherfurd 
Act  there  is  a  provision  authorising  the  improving  proprietor 
to  grant  bonds  of  annual  rent  for  the  amount.(a;)  Where  the 
heir  desires  to  convert  these  bonds,  or  the  proportion  re- 
maining due  under  them,  into  bonds  and  dispositions  in 
security,  he  can  do  so  under  the  Entail  Amendment  Act  of 
1875.  (a) 

3.  Erecting  llaiudon-HoiiBefli. — The  Montgomery  Act 
contains  provisions,  similar  to  those  just  noticed,  providing 
for  the  erection  and  repair  of  mansion-houses  and  relative 
offices  on  entailed  estates,  and  for  the  ascertainment  of  their 
cost  by  the  Sheriff.  (6) 

4.  Exchange  of  Entailed  Lands.— The  proprietors  of  en- 
tailed estates  may  make  exchanges  of  small  parcels  of  their 
lands  with  the  neighbouring  proprietors.      The  quantity 

{y)  10  Geo.  m.  c.  51,  {§  9  to  25;  Sheriif  Court,  by  reason  of  haying 

Duncan's  Mannftl  of  Snmmaxy  Entail  failed  to  comply  with  the  tenns  of 

Procedure,  cap.  xiii  the  Montgomery  Act. 

(0)  11  and  12  Vict.  c.  36.     This  (a)  88  and  89  Vict,   c  61,   §  9. 

Act  also  contains  provisions  for  the  To  get  the  benefit  of  this  Act  the 

benefit  of  those  who  cannot  get  their  heir  mnst  go  to  the  Court  of  Session, 

improvements    constituted   in    the  (b)  10  Geo.  m.  o.  51,  §§  27  to  81. 
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must  not  exceed  SOO  acres  of  land,  lying  together  in  one 
place  or  plot  ;(o)  and  an  equivalent  in  land  contiguous  to 
the  entailed  estate  must  be  received  in  exchange.  The 
value  of  the  land  is  ascertained  on  the  proprietor  of  the 
entailed  estate  presenting  an  application  for  that  purpose  to 
the  Sheriff  of  the  county  where  the  estate  is  situated.  On 
this  application  the  Sheriff  appoints  two  or  more  skilled 
persons  to  inspect  the  lands  and  settle  the  marches  thereof, 
and  to  report,  upon  oath,  whether  the  exchange  will  be  just 
and  equal.  On  their  reporting  that  it  is,  the  Sheriff  autho- 
rises the  exchange  to  be  made;  and  on  the  same  being 
executed  and  recorded  in  the  Sheriff  Court  Books  within 
three  months  of  the  execution,  the  land  added  to  the  entailed 
estate  becomes  subject  to  the  entail,  and  the  land  given  off 
free  from  the  entail.  (cQ 

6.  Feuing  Entailed  Estates.— The  Entail  Amendment 
Act  of  1868  gives  power  to  heirs  of  entail  in  possession  to 
grant  building  leases,  or  feus,  or  dispositions  under  reserva- 
tion of  a  ground-annual  of  certain  parts  of  the  entailed 
estates.  The  power  may  be  exercised  notwithstanding  any 
prohibitions  or  limitations  in  the  deed  of  entail,  or  in  any 
Act  of  Parliament. 

6.  Oonditions  on  which  Feuing,  Ac.,  competent— Leases 

under  the  Act  must  not  exceed  ninety-nine  years  in  dura- 
tion, and,  where  feus  are  granted,  it  is  provided  that  the 
entry  of  heirs  and  singular  successors  is  to  be  taxed  at  a 
nominal  sum  of  one  penpy.  It  is  only  when  the  estate  is 
held  by  burgage  tenure  that  dispositions  on  payment  of  a 

(c)  81  and  82  Vict  o.  84,  {  14.  (d)  10  Goo.  IIL  o.  61,  U  82  and 

88. 
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ground-annnal  are  competent.  The  annual  payment  in 
every  case  must  be  fair  and  adequate,  and  no  grassum,  fine, 
or  consideration  of  any  kind,  except  the  annual  payments, 
must  be  taken.  The  contract  (whether  feu-charter,  lease, 
or  disposition)  must  contain  such  conditions  as  the  Sheriff 
thinks  essential  for  securing  the  annual  payment,  and  a  con- 
dition that  buildings  of  the  annual  value  of  at  least  double 
the  annual  payment  be  erected  within  five  years  of  the  date, 
and  thereafter  kept  in  good,  tenantable,  and  sufficient  repair. 
The  contract  must  also  contain  any  other  conditions  to 
which  the  Sheriff  may  see  fit  to  subject  it.  The  Act 
declares  that  if  any  fine  be  taken,  or  that  if  buildings  be 
not  erected  and  kept  in  repair  as  required,  the  contract 
shall  be  null  and  void.fe) 

7.  What  Lands  may  be  Feued,  &a— The  lands  thus  to 
be  leased,  feued,  or  disponed,  may  consist  of  any  part  of  the 
entailed  estate,  excepting  the  garden,  orchards,  policies,  or 
enclosures  adjacent  to  or  in  connection  with  the  manor 
place,  in  so  far  as  such  garden,  orchards,  policies,  or  en- 
closures are  necessary  to  the  amenity  of  the  manor  place. 
Minerals,  and  the  right  of  working  the  same,  are  specially 
reserved  from  the  power  to  feu  or  dispone ;  and  under  the 
leases  the  law  would  reserve  them. 

8.  How  Anthority  to  Feu,  &c.,  obtained.— The  autho- 
rity to  feu,  lease,  or  dispone,  in  this  way,  is  obtained  by  the 
heir  in  possession  on  presenting  an  application  to  the  Sheriff 
of  the  county  within  which  the  entailed  estate,  or  the  part 
proposed  to  be  dealt  with,  is  situated.  No  form  for  this 
petition  is  prescribed,  but  it  will  naturally  refer  to  the  Act, 

(d)  31  and  82  Viot  c.  84,  §§  8,  4,  and  5. 
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and  then  set  forth  the  lands  that  are  proposed  to  be  dealt 
with,  the  petitionei^s  title  to  them,  the  name  and  designa- 
tion of  the  next  heir,  the  conditions  on  which  it  is  proposed 
to  fen,  lease,  or  dispone,  and  the  annnal  payment  that  it  is 
proposed  to  exact.  The  prayer  may  be  for  an  order  to 
intimate  to  the  next  heir  for  a  remit  to  persons  of  skill 
(whose  names  should  not  be  suggested)  to  examine  and 
report,  and  then  for  authority  to  feu,  lease,  or  dispone 
(taking  the  words  from  the  Act,  and  using  one  or  more  of 
the  alternatives  as  desired)  the  specified  lands  on  the  con- 
ditions set  forth.  Notice  of  this  application  must  be  given 
to  the  next  heir  of  entail  in  such  manner  as  the  Sheriff 
shall  deem  proper.  If  the  next  heir  be  under  age,  or 
subject  to  any  legal  incapacity,  the  Sheriff  is  to  appoint  a 
tutor  or  curator  ad  litem  to  attend  to  his  interests.  The 
next  step  is  to  remit  to  one  or  more  skilled  persons  to 
inquire  and  report  (1)  as  to  the  value  of  the  lands  proposed 
to  be  dealt  with,  and  (2)  whether,  from  their  position  or 
otherwise,  they  may  or  ought  to  be  so  dealt  with  in  terms 
of  the  Act,  either  in  whole  or  in  lots.  On  the  skilled 
persons  reporting  that  the  annual  payment  proposed  is  in 
their  opinion,  having  regard  to  all  the  circumstances,  fair 
and  adequate^  and  that  the  lands  may  from  their  position  be 
dealt  with  in  terms  of  the  Act,  either  in  whole  or  in  lots, 
the  Sheriff,  on  consideration  of  the  whole  circumstances, 
may  grant  the  required  authority.  The  Sheriff's  deliver- 
ance will  authorise  the  heir  in  possession,  or  his  successors 
in  the  entailed  estate,  at  any  time  within  ten  years  from  its 
date,  to  feu,  lease,  or  dispone  the  land  in  one  or  more  lots, 
at  such  rate  of  annual  payment  as  he  can  obtain,  not  being 
less  than  the  rate  fixed  by  the  reporters.  The  deliverance 
must  specially  subject  the  right  to  feu,  lease,  or  dispone,  to 
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the  conditions  which  the  Sheriff  thinks  essential  for  securing 
the  annual  payment ;  and  should  he  see  fit  to  subject  it  to 
other  conditions,  the  deliverance  must  set  them  forth.  The 
condition,  that  entries  are  to  be  taxed  at  one  penny,  requires 
also  to  be  inserted ;  and  the  deliverance  will  conclude  by 
giving  authority  to  grant  all  the  necessar  y  feu-charters, 
leases,  or  dispositions. 

9.  Appeal  firom  SherifTB  Decree. — The  decree  of  the 
Sheriff  is  not  liable  to  review  except  by  note  of  appeal  to  be 
presented  to  the  Court  of  Session  in  one  or  other  of  the 
Divisions  thereof,  to  be  disposed  of  there  as  a  summaiy 
cause.  This  note  of  appeal  must  be  lodged  with  the  clerk 
of  the  Division,  and  written  notice  of  it  must  be  given  to  the 
opposite  party,  or  his  known. agent,  or  lodged  with  the 
Sheriff-Clerk,  within  six  months  of  the  date  of  the  decree, 
otherwise  the  decree  will  be  final  and  conclusive.  In  the 
event  of  an  appeal,  the  judgment  of  the  Court  of  Session 
is  final  and  conclusive. 

10.  Oharten,  &&,  to  be  recorded.— The  feu-charter, 
lease,  or  disposition,  on  being  executed,  must  be  recorded 
in  the  Begister  of  Sasines,  and  from  that  date  will  be 
effectual  to  all  intents  and  purposes,  taking  the  lands  con- 
veyed (so  long  as  it  remains  in  force)  out  of  the  entail,  and 
(in  lieu  thereof)  leaving  under  the  entail  tlie  superiority  of 
the  lands  and  the  annual  payment. 


11.  Feuinff  Bites  of  Ohurche^  SchoolB,  &c.— The  powers 
to  feu,  lease,  or  dispone,  contained  in  the  Entail  Amendment 
Act  of  1868,  not  being  hampered  with  any  conditions  as  to 
the  purposes  for  which  the  buildings  to  be  erected  are 
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intended,  will  nearly  supersede  any  statutes  giving  powers 
to  feu  for  special  purposes,  although  there  are  also  some 
of  these  statutes  which  allow  of  proceedings  in  the  Sheriff 
Court.  For  example,  the  Act  3  and  4  Vict.  c.  48,  §  1,  pro- 
vides for  feuing  or  leasing  lands,  with  the  authority  of  the 
Sheriff,  for  places  of  public  Christian  worship,  schools,  bury- 
ii^g-grounds,  play-grounds,  and  dwelling-houses  and  gardens 
for  ministers  and  schoolmasters,  but  as  the  proceedings  are 
not  often  necessary,  and  are  fully  explained  in  the  Act, 
it  seems  sufficient  here  simply  to  refer  to  it. 


Section  IX. — Action  of  Exhibition. 

The  action  of  exhibition  is  the  special  name  given  to  the 
action  of  delivery  when  what  is  wanted  to  be  delivered  up  is 
a  deed  or  other  writing.  It  is  conducted  in  all  respects  like 
an  ordinary  action  of  delivery.  Sometimes  a  special  form  of 
it  is  used,  when  the  delivery  is  wanted,  in  the  first  place  at 
all  events,  only  for  the  purpose  of  examining  the  writs ;  as 
when  an  heir  wants  to  inspect  the  writings  belonging  to  his 
ancestor,  with  the  view  of  seeing  whether  he  should  take  up 
the  succession.  The  action  is  competent  in  the  Sheriff  Court 
though  the  deed  relate  to  an  heritable  right,  provided  that 
the  action  itself  raise  no  question  of  heritable  title,  (gr) 

(g)  Bumet  v.  Monow,  19  Maich  1864,  2  Kacph.  929. 
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Section  X. — Action  for  Forfkiturb  of  Feu-Rights. 

Where  the  feu-duty  for  subjects  which  do  not  exceed  £25 
in  annual  value  has  run  in  arrear  for  two  years,  the  Sheriff 
has  power,  on  the  application  of  the  superior,  to  remove  the 
vassal  from  the  possession,  (h)  The  superior  raises  an  action  in 
ordinary  form,  taking  care  to  set  forth  that  the  subjects  are 
of  the  value  which  makes  the  action  competent,  and  that  the 
feu-duty  has  run  in  arrear  for  two  years,(i)  and  concluding 
that  the  vassal  be  removed  from  his  possession,  and  that 
warrant  to  that  effect  be  granted.  The  action  proceeds  in 
the  ordinary  form.  When  the  defender  fails  to  appear  de- 
cree is  pronounced.  If  he  does  appear,  a  record  is  made  up ; 
and  then,  upon  such  evidence  as  the  Sheriff  may  require  as 
to  the  value  of  the  subjects,  and  as  to  the  feu-duty  being  in 
arrear,  decree  may  be  given.  Where  the  defender  objects  to 
the  pursuer's  title,  the  Sheriff  cannot  entertain  the  objection 
unless  it  be  such  that  its  grounds  are  instantly  verified  by 
the  superior's  titles.  If  the  objection  be  not  of  this  kind,  it 
is  to  be  disregarded  in  the  Sheriff  Court  and  made  good  in 
an  action  of  declarator  in  the  Court  of  Session,  which  the 
defender  is  at  liberty  to  bring  at  any  time  within  a  year  from 
the  date  of  removal.  (J;) 

When  decree  of  removal  is  pronounced  it  must  be  exe- 
cuted at  the  first  term  of  Whitsunday  or  Martinmas  which 
occurs  four  months  after  it  has  been  issued  by  the  Sheriff.  (2) 
It  is  declared  to  have  the  effect  of  the  old  decree  obnonaolu* 


(h)  16  and  17  Viot.  o.  80,  §  82.  an  example  of  proceedings  under  this 

(i)  Whyte   V.   Gterrazd,  80  Nov.  section  of  the  Act  of  1853. 

1861,  24  D.  102.  (Q  Whether  this  means  from  the 

(k)  Hope  V,  Aitken,  18  Jan.  1872^  date  of  the  decree  or  from  the  date 

10  Macph.  847,  may  be  consulted  as  of  the  extract  is  not  clear. 
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turn  ca/nonemf  and  the  vassal  can  purge  the  irritancy  (by 
paying  the  arrears  and  expenses)  at  any  time  before  the  exe« 
cution  of  the  warrant 


Section  XI. — ^Interdicts. 


1.  Nature  oflUmidy. 

2.  Form  of  AppliccUion. 

3.  Interim  Interdict. 

4.  Oaveat  (tgainet  Interim  Interdict, 


6.  Proceedingi  in  Interdict  Proeeu. 

6.  Chmpeteney  of  allying  to  Two 

Court$» 

7.  Breach  of  Interdict 


1.  Nature  of  Bemedy. — In  the  process  of  interdict  a 
court  is  asked  to  prohibit  a  person  from  doing  or  continuing 
to  do  some  particular  act.  The  act  complained  of  must  be 
illegal  or  wrongful,  and  the  complainer  must  have  a  title 
and  interest  to  object  to  it ;  but  beyond  these  requisites  there 
is  scarcely  a  limit  to  the  kind  of  act  agednst  which  interdict 
may  be  granted.  The  act  must  be  one  of  which  the  pursuer 
has  reasonable  ground  to  suspect  or  fear  the  committal  ;(n) 
and  there  must  be  proof  of  wrong  done  or  intended  before 
permanent  interdict  will  be  granted  ;(o)  although  an  interim 
interdict  may  be  more  easily  given.  As  the  remedy  is  one 
which  consists  in  prohibiting,  it  is  evidently  inappropriate 
where  the  legal  act  complained  of  is  completed,  and  is  not 
of  a  kind  which  admits  of  repetition.  For  instance,  it  is  too 
late  to  ask  for  interdict  against  building  on  a  piece  of  ground 
after  the  house  has  been  half  built,  (p)     In  such  cases  there 


(n)  Moncreiif  v.  Amott,  18  Feb. 
1828,  6  8.  fidO ;  Weir  v.  Glenny,  7 
April  1884,  7  W.  and  8.  244. 

(o)  King  V.  Hamilton,  17  Jan. 
1844,  6  D.  899. 


(p)  Lowson  V.  Ozamond,  16  Nov. 
1864,  8  Macph.  58 ;  see  also  Glen  v. 
Caledonian  BaQway,  28  May  1868,  6 
Maoph.  797. 
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ifi  always  a  remedy  by  declarator,  or  removing,  or  ejection,  or 
petition  for  a  re-delivery,  as  the  case  may  be,  but  it  is  evi- 
dently absurd  to  ask  a  court  to  prohibit  what  has  happened. 

2.  Form  of  Application. — The  process  of  interdict  is  a 
summary  process,  commencing  by  petition.  The  grounds  on 
which  the  interdict  is  asked  are  set  forth  on  principles  the 
same  as  those  .on  which  the  grounds  of  action  are  stated  in 
the  summons.  The  remedy  craved  is  specified  in  the  prayer; 
and  the  act  or  acts  whicK  the  Court  is  asked  to  prohibit 
must  be  set  forth  distinctly.  This  is  essential,  for  the  party 
involved  must  be  put  in  a  position  to  be  able  to  know  what 
he  may  do  without  fear  of  contravening  the  order,  and  what 
acts  will  bring  him  under  the  penalties  of  breach  of  inter- 
dict.(9)  The  petition  always  concludes  specially  for  interim 
interdict,  though  it  would  seem  competent  to  give  it  without 
a  special  prayer  for  it.(r)  The  petition  may  contain  a  con- 
elusion  for  damages.(«) 

It  is  not  usual,  though  it  is  difficult  to  see  why  it  should 
not  be  competent,  to  bring  a  summons  with  no  conclusion 
except  one  for  interdict;  but  in  actions  with  other  con- 
clusions one  for  interdict  is  frequently  introduced. 

On  the  petition  being  presented,  an  order  for  service  is 
pronounced.  This  directs  a  copy  to  be  served  on  the  defen- 
der, and  allows  him  a  certain  number  of  days  to  enter  ap- 
pearance. This  order  may  also  dispose  of  the  question  of 
interim  interdict. 

3.  Interim  Interdict — The  use  of  interim  interdict  is  to 
preserve  matters  intact  until  the  rights  of  the  parties  are 

{q)  Cathcart  v.  Sloss,  22  Nov.  1864,         (r)  A.  8. 10  July  1839,  }  187. 
8  Macph.  7G.  («)  lb.  J  188. 
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detennined.  It  is  often  granted  till  parties  are  heard,  on 
consideration  merely  of  the  statements  in  the  petition,  as  it 
is  sometimes  necessary  to  act  on  the  moment ;  but  it  should 
not  be  granted  without  due  regard  to  the  consequences  both 
of  granting  and  of  refusing.  Sometimes  it  is  not  granted 
except  on  caution  for  damages  ;  and  sometimes  it  is  refused 
if  caution  be  found  by  the  opposite  party.  (^)  When  granted 
before  the  defender  has  appeared,  he  can,  on  entering  ap- 
pearance, move  to  have  it  recalled ;  and,  indeed,  unless  the 
interlocutor  be  specially  worded  it  is  liable  to  recal  at  any 
moment. 

Intimation  of  the  interim  interdict  is  a  necessary  step 
where  the  respondent  or  his  agent  has  not  been  present 
when  it  has  been  granted.  The  intimation  may  be  made 
either  by  an  officer  of  court  or  by  a  notary.  If  the  respon- 
dent were  present  or  represented*  at  the  granting,  intimation 
is  unnecessary.  When  the  respondent  is  represented  in  the 
cause,  but  neither  he  nor  his  agent  was  present  at  the  grant- 
ing, the  agent's  knowledge  of  the  granting  of  the  interim 
interdict  is  presumed  to  be  the  respondent's,  though  the 
presumption  may  be  removed  by  proof  that  the  respondent 
was  actually  and  excusably  ignorant  of  the  circumstance. 
An  interlocutor  continuing  an  interim  interdict  is  intimated 
in  the  same  way  as  one  granting  it.  As  criminal  proceed* 
ings  may  follow  the  breach,  it  is  necessary  to  be  particular 
about  the  respondent  knowing  of  the  interdict,  (t^) 

If  the  Sheriff-Substitute  grants,  or  refuses  to  grant, 
interim  interdict,  the  interlocutor  may  be  reviewed  by  the 

{t)  This    is  matter  of   common  stono.  DomfriesBoad  Trs.,  19  July 

pxaotioe.    See,  inter  alia,  Onrtis  o.  1867,  6  Macph.  1127,  ^rhere  it  was 

Sandison,  29  Hot.  1831,  10  S.  72,  refused  on  the  defender  finding  it 
where  interdict  was  granted  on  the         (u)    Henderson  v,  Madellan,  23 

puraaer  finding  caution ;   and  John-  May  1874,  1  R.  920. 
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principal  Sheriff,  (v)  When  interim  interdict,  granted  by 
the  Sheriff-Snbstitnte,  has  been  recalled  by  him,  an  appeal 
against  the  interiocutor  recalling  has  not  the  effect  of  con- 
tinuing the  interdict,  for  the  process  is  in  the  same  position 
as  if  interim  interdict  had  never  been  granted.(a?) 

Under  the  old  forms,  thongh  a  process  fell  asleep  an  in- 
terim interdict  remained  effectual  ;(y)  but  under  the  new 
forms,  if  a  process  stood  dismissed  under  the  Act  of  1858,  for 
failure  to  take  proceedings,  an  interim  interdict  granted 
would  be  held  to  fall  with  the  action. 

4.  Caveat  against  Interim  Interdict. — When  a  party 
has  reason  to  fear  that  another  is  to  apply  for  interdict 
against  him,  he  can  enter  (with  the  Sheriff-Clerk)  a  "  caveat," 
and  this  will  ensure  him  notice  of  the  presentation  of  the 
petition,  and  an  opportunity  of  being  heard  before  interim 
interdict  is  granted.  He  must  be  prepared,  however,  to 
discuss  the  question  immediately  on  receiving  the  notice, 
because  he  is  not  entitled  to  time. 


0.  Proceedings  in  Interdict  Process.— Except  as  regards 
the  matter  of  interim  interdict,  the  process  of  interdict  is 
conducted  in  the  ordinary  style  of  a  process  commencing  by 
petition. 

6.  Oompetency  of  applying  to  Two  Oonrts.— It  has 

happened  that  parties  have  presented  petitions  for  interdict 
both  to  the  Court  of  Session  and  to  the  Judge  Ordinary ;  but 
in  such  an  event  there  can  be  little  doubt  that  the  second 
application  is  incompetent — ^if  both  are  not — ^for  there  is  no 

(v)  Argyle  v.  M'Arihiir,  28  June        (p)  Hamilton  v.  Allan  (Oonrt  of 

1861,  28  D.  1286.  Session  case),   16  Feb.  1861,  28  D. 

(x)  Laiid  o.  Mill,    16  Nov.  1888,  589. 
12  S.  64. 
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authority  for  holding  that  the  ordinary  rales  as  to  lis  dlibt  pen- 
dens do  not  apply  to  interdict  as  well  as  to  other  processes. 
In  a  case  where  interim  interdict  was  refused  in  the  Sheriff 
Court,  and  the  pursuer  (without  abandoning  the  proceedings 
there)  brought  a  process  of  interdict  in  the  Court  of  Session, 
Lord  Deas  and  Ardmillan  thought  it  incompetent ;  and 
though  the  other  two  Judges  of  the  First  Division  decided 
the  case  on  the  relevancy,  they  suggested  no  opposite  opinion 
on  this  point,  (a) 

7.  Breach  of  Interdict. — The  remedy  given  by  an  inter- 
dict being  a  negative  one,  the  holder  of  the  decree  cannot 
enforce  it— except  as  to  the  expenses — ^by  imprisonment,  as 
if  it  were  a  decree  ad  factum  prcestandum.  If  the  defender 
transgress  the  order,  the  pursuer's  remedy  is  to  prosecute  for 
breach  of  interdict.  This  is  done  by  a  summary  petition,  in 
which  the  pursuer  can  conclude  to  have  matters  restored  as 

they  were, — ^to  have  the  defender  found  liable  in  damages, 

to  have  him  made  to  find  caution  not  to  repeat  the  offence,  (a) 
— ^to  have  him  fined  for  contempt  of  Court, — ^and  imprisoned 
if  he  fail  to  pay  the  fine, — ^and  to  have  him  foimd  liable  in 
expenses.  If  the  petition  contains  a  prayer  for  fine  or  im- 
prisonment, it  comes  to  have  somewhat  of  the  character  of  a 
criminal  prosecution ;  the  concurrence  of  the  procurator-fiscal 
is  required ;  (6)  and  it  seems  that  the  defender  must  be  pre- 
sent at  the  time  of  pronouncing  sentence,  (c)  The  procedure 
is  otherwise  the  same  as  in  an  ordinary  summary  petition. 

(t)  Bee  Oathoart  «.  Sloes,  iupra,  Feb.  1882,  10  S.  866. 
note  (g).  (c)  See  authorities  cited  in  Ander- 

(a)  See  Gray  v.  Petrie,  17  Feb.  son  v.  Gonnacher,  20  Dec.  1850,  18 

1848,  10  D.  718,  for  an  example  of  D.   405.     The  defender  is  not  re- 

caution  being  ordered.  quired  where  he  is  merely   found 

(6)  Northumberland  «.  Harris,  28  liable  in  expenses. 
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A  record  is  made  up  and  closed,  usually  in  the  short  form, 
and  a  proof  is  allowed,  which  is  taken  and  recorded  in  the  way 
proper  to  civil  actions.  (cQ  The  defender  may  be  judicially 
examined, (e)  though  it  would  be  unsafe  to  examine  him  as 
a  witness,  (g)  The  pursuer  must  prove  the  breach  of  the  in- 
terdict ;  and,  as  the  consequences  are  serious  great  exact- 
ness is  required,  the  interdict  being  strictly  construed.  An 
interdict  against  drawing  boats  upon  an  island  was  not  held 
to  be  infringed  by  the  defender  drawing  his  boat  till  it 
grounded  in  the  shallow  water  on  the  shore.  (A)  The  penalty 
in  a  breach  of  interdict  is  in  the  discretion  of  the  Court,  and 
the  fine  varies,  according  to  the  circumstances,  from  a 
nominal  fine  to  one  of  large  amount,  (t)  It  is  made  payable 
to  the  public  prosecutor,  and  he  may  recover  it  by  the  method 
in  use  for  civil  decrees ;  {k)  or,  if  the  sentence  contain  autho- 
rity to  that  effect,  may  imprison  the  defender,  for  the  time 
specified,  in  case  of  non-payment. 


Section  XII. — Lawburrows. 

Lawburrows  is  an  old  form  of  process,  still  in  use,  by 
which  a  person  who  dreads  bodily  harm  from  another  obliges 
the  other  to  find  caution  not  to  trouble  him. 


(d)  Henderson  v.  Madellan,  28  (A)  Menzies  v.  Macdonald,  13  Feb. 
May  1874,  1  B.  921.  1864,  2  Macph.  662. 

(e)  Maokay  «.  Boss,  28  Sept.  1858,  (i)  Caledonian  Bailway  v.  Hamil- 
1  Irv.  288.  The  case  of  Dimcan  r.  ton,  8  Aug.  1860,  7  Bell's  Ap.  Oa. 
Bamsay,  15  April  1853,  1  Irv.  208,  272. 

proceeded  on  specialties.  (jfc)  Beattie  v,   Bodger,    14   Nov. 

{jg)  Oompare  Dickson  on  Evidence,  1835,  14  S.  6. 
J  1707. 
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The  mode  of  application  is  by  a  petition  setting  forth  (in 
substance)  the  fear  which  the  apph'cant  entertains,  and  con- 
cluding that  the  defender  be  bound  to  find  caution  for  a 
specified  sum  not  to  molest  the  pursuer,  and  that,  if  he  fail 
to  find  caution,  he  be  put  in  prison.  The  sum  for  which 
caution  has  to  be  found  is  specified  in  one(Z)  of  the  many  old 
statutes  authorising  the  process,  for  different  classes  of  per- 
sons; but  as  the  penalties  fixed  are  now  inadequate,  the 
Sheriff  exercises  the  power,  on  application,  of  making  the 
penalty  larger.  After  presenting  the  petition  the  applicant 
appears  before  the  Sheriff  and  swears  to  its  truth.  Upon 
this,  in  the  ordinary  case,  the  order  to  find  caution  is  at  once 
issued ;  but  in  cases  between  husband  and  wife,(9i)  or  parent 
and  child,(o)  the  applicant  must  bring  some  evidence  that 
he  has  cause  to  dread  bodily  harm.  The  order  fixes  the 
amount  of  caution  to  be  found,  and  allows  a  certain  short 
time  for  the  defender  to  find  it.  The  service  of  this  notice 
by  an  oflScer  of  Court  is  the  first  which  the  defender  usually 
knows  of  the  proceeding.  If  he  fail  to  find  caution  within 
the  period  allowed,  he  can  be  imprisoned  under  the  warrant 
until  he  does  find  it.  The  debt  being  a  civil  one,  the  pur- 
suer would  probably  have  to  aliment  the  prisoner  while  in 
prison. 

If  the  warrant  has  been  improperly  obtained,  the  defender 
must  apply  to  the  Court  of  Session  for  redress,  and  this  he 


(0  1593,  0.  170.  For  an  earl  or 
lord  the  penalty  is  £2000  Soots ;  for 
a  great  baron,  £1000  Soots;  for  a 
freeholder,  1000  merks ;  for  a  f euar, 
500  merks ;  for  a  yeoman,  100  merks ; 
for  a  landless  gentleman,  200  merks ; 
for  ereiy  person  summoned  to  an 
assize,  100  merks.  The  other  statutes 
will  be  found  in  the  Soots  Aots,  toce 


"Lawburrows." 

(n)  Thomson,  7  March  1815,  F.O. ; 
Galder,  24  Feb.  1841,  8  D.  615. 

(o)  Taylor,  26  June  1829,  7  S.  794. 
The  farther  evidence  in  these  oases 
seems  to  haye  been  produced  in  the 
fonn  of  precognitions  taken  before  a 
magistrate. 

2a 
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does  by  presenting  a  note  of  suspension  if  he  has  not  been 
imprisoned,  and  one  of  suspension  and  liberation  if  he  is  in 
prison,  (p)  This  note  may  be  passed  (so  as  to  try  the  ques- 
tion) on  such  caution  as  the  Court  think  fit,  there  being  no 
rule  on  the  subject.  Where  the  defender  offers  to  prove  that 
the  application  was  made  maliciously  and  without  probable 
cause,  the  Court  may  dispense  with  any  caution,  (g)  What 
it  is  necessary  to  show  before  the  warrant  will  be  quashed, 
appears  to  be  a  good  deal  In  the  most  recent  case  in  the 
Court  of  Session  it  was  held  that  the  warrant  could  not  be 
set  aside  unless  the  defender  proved  that  the  application  was 
made  both  maliciously  and  without  any  probable  cause.(r) 
This  makes  the  power  of  setting  aside  the  warrant  almost 
useless,  because  malice  is  very  difficult  to  prove,  and  it  may 
be  doubted  whether  the  decision  did  not  proceed  on  stricter 
views  than  the  policy  of  the  various  statutes  required. 
Under  the  statutes  it  is  doubtless  imperative  to  issue 
the  warrant  in  the  ordinary  case  upon  the  oath,  and  it 
is  almost  essential  to  do  so  if  the  statutes  are  to  be  carried 
out,  because  if  time  were  given,  the  evil  to  be  prevented 
might  be  done ;  but  it  does  not  follow  that  after  caution  has 
been  found,  and  inquiry  can  calmly  be  made,  the  obligation 
to  find  caution  should  be  continued  in  perpetuity,  though  it 
be  shown  that  the  alarm  was  groundless.  («)  When  it  is 
proved  that  the  warrant  is  illegally  taken  out,  the  pursuer  is 
liable  in  damages. 

(p)  Smith  V.  Baiid,  26  Jan.  1799,  June  1868,  40  Jiuist,  65i. 

K.  8048.  («)  From  the  old  records  of  the 

(g)  Gadois  v.  Baixd,  Jnne  1856,  28  Sheriff   Oonrt  of  Aberdeen  (1508- 

Jurist,  682.  1508)  it  appears  that  Lawburrows 

(r)  Brock  v.  Bankine,  5  Jnne  1874,  were  then  granted  '*  during  je  will 

1  B.  991 ;  Bandall  v,  Johnston,  28  of  ye  Sheriff.'* 
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Section  XIII. — ^Procjeedinos  under  Lunaot  Aora 

Under  the  Lunacy  Acte  the  Sheriff  grants  the  warrants 
necessary  for  the  commitment  of  lunatics  to  asylums,  but 
those  proceedings  are  entirely  statutory,  and  it  would  be  a 
mere  repetition  to  give  here  more  than  a  reference  to  the 
statutes  20  and  21  Vict.  c.  71,  and  29  and  30  Yict  c.  61, 
under  which  they  are  chiefly  regulated.  The  forms  of  ap- 
plication, which  give  every  necessary  information,  are  printed 
by  the  Lunacy  Board,  and  can  in  general  be  obtained  from 
any  of  the  Inspectors  of  the  Poor. 


Section  XIV. — ^Regulation  of  Maroh  Fences. 

The  regulation  of  march  fences  belongs  to  the  Judge  Ordi- 
nary. If  there  be  no  fence  between  conterminous  pro- 
prietors, the  Sheriff  may,  on  the  application  of  either  of 
them,  appoint  a  suitable  fence  to  be  erected  at  their  joint 
expense ;  and  if  the  old  boundary  be  irregular,  the  Sheriff 
has  power  to  straighten  the  march  by  taking,  as  far  as  may 
be,  equal  portions  from  each  property  and  adding  them  to 
the  other.  (0  Where  the  lands  are  entailed,  their  exchange 
must  be  fortified  by  an  excambion  under  the  Montgomery 
Act.(«) 

The  regulation  as  to  building  and  repairing  fences  is 
applied  only  to  lands  suitable  for  being  inclosed,  and  not  to 
extensive  moor  lands.     It  is  inapplicable  where  there  is  a 

(Q  1661,  a  41  (ratified  by  1686,        (u)  Supra,  sect.  Tm.  art  4. 
c.  89),  and  1669,  o.  17. 
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sufficient  natural  fence.  To  prevent  hardship  it  is  also  not 
applied  to  lands  of  less  than  five  or  six  acres  in  extent,  or  to 
any  case  where  the  expense  would  be  out  of  proportion  to 
the  obtainable  benefit.  The  regulation  as  to  the  straighten- 
ing of  a  march  cannot  be  carried  out  if  there  is  a  dispute  as 
to  the  existing  line.  In  that  case  the  process  must  be  sisted 
till  the  dispute  be  settled  by  declarator  in  the  Court  of 
Session ;  and  then,  when  the  actual  boundary  is  ascertained, 
the  Sheriff  may  proceed  to  adjust  it.(t7) 

Processes  for  the  regulation  of  fences  commence  by  peti- 
tion, and  are  conducted  in  the  ordinary  manner,  the  only 
peculiarity  being,  that  in  straightening  marches  the  Sheriff 
is  required  by  the  Act  1669,  c.  19,  to  visit  and  inspect  the 
ground.  He  cannot  delegate  this  duty  even  with  the  parties' 
consent,  but  he  may  take  such  assistance  from  men  of  skill, 
in  addition,  as  he  may  think  expedient,  (x) 


Section  XV. — ^Maritimb  Oases. 


1.  OrdiTiary  Jurisdiction. 

2.  Summary  Recovery  of  Wages. 


3.  Recovery  of  Salvage, 


1.  Ordinary  Jurisdiction. — Maritime  causes  comprehend 
questions  of  charter-parties,  freights,  salvages,  wrecks, 
bottomries,  policies  of  insurance,  and,  in  general,  all  con- 
tracts concerning  the  loading  or  unloading  of  ships,  and  all 
actions  for  the  delivery  of  goods  sent  on  shipboard,  or  for 

(v)    See   Strang  v.    Stewart,    81     and  case  cited  in  next  note. 
March  1864,  2  Maoph.  1016 ;  aifd.         {m)  Lord  Adyoeate  v.  Sinclair,  26 
16  Feb.  1866, 11  Macph.  ( H.  L.)  6 ;     Not.  1872,  11  Macph.  187. 
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recovering  their  value,  (y)  These  causes,  when  arising 
within  the  district,  and  in  the  navigable  rivers,  ports, 
harbours,  creeks,  shores,  and  anchoring  grounds  belonging 
to  it,  may  be  brought  before  the  Sheriff.  The  jurisdiction 
extends  over  foreigners  and  persons  residing  out  of  Scotland, 
provided  the  defender,  on  any  legal  ground  of  jurisdiction, 
is  amenable  to  the  jurisdiction  of  the  Sheriff  before  whom 
the  cause  may  be  raised,  (z)  This  is  held  to  cover  the  power 
of  founding  jurisdiction  against  foreigners  by  arrestment 
Jurisdictionis  Jimdandcd  causa,  (a) 

For  causes  not  exceeding  the  value  of  £25,  the  jurisdic- 
tion is  privative.  When  counties  are  separated  by  a  river, 
firth,  or  estuary,  the  Sheriff  of  each  county  has  jurisdiction 
over  the  whole  intervening  space  occupied  by  water ;  but  if 
tlie  defender  reside  in  either  of  the  counties,  the  cause 
must  be  brought  in  the  county  where  he  lives.  There  is  a 
power  in  maritime  cases  of  remitting  causes  from  one 
Sheriff  Court  to  another  ob  contingentiam,  or  for  other 
sufficient  reason.  In  all  other  respects  maritime  causes  are 
conducted  like  ordinary  actions,  (b) 

2.  Summary  Becovery  of  Seamen's  Wages. — ^Under  the 
Merchant  Shipping  Act  of  1854,  any  seaman  or  appren- 


(p)  Enk.  1.  8.  88.  Ab  to  salvage, 
see  iftfra,  art.  8. 

(f)  11  Geo.  IV.  and  1  WilL  IV.  o. 
69,  2  22;  and  1  and  2  Vict.  c.  119, 
{  21.  "SecUon  22  of  1  WiU.  IV. 
c.  69,  having  in  express  terms  giyen 
jurisdiction  to  the  Sheriif  in  mari- 
time causes  against  persons  residing 
fnrth  of  Scotland,  the  subsequent 
declaratory  enactment  in  2  21  of  1 
and  2  Vict.  o.  119  cannot  be  held  to 
take  away  that  jurisdiction,  but  only 


to  regulate  it"— P^r  Lord  Barcaple 
in  Price  «.  Owen,  cited  Law  Courts 
Gom.,  1868,  Evidence,  p.  418. 

(a)  Bruhn  v.  Grunwaldt,  20  Jan. 
1864,  2  Maoph.  SS5.  The  sum  ar- 
rested may  be  small  provided  it  be 
not  illusory.  A  debt  of  £l,  8s.  6d. 
was  held  enough  in  an  action  for 
£600;  Shaw  o.  Dow,  2  Feb.  1869 
7  Macph.  449. 

(b)  A.  8.  10  July  1889,  {  161. 
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tice,  or  person  authorised  by  him,  may  sue  in  a  summary 
manner  for  any  wages  due  to  him,  not  exceeding  £50  in 
amount.  The  master  of  a  ship  has  the  same  remedy.  The 
action  may  be  brought  before  the  Sheriff  either  of  the  place 
where  the  voyage  terminated,  or  of  the  place  where  the 
person  on  whom  the  claim  is  made  resides.  The  SheriflTs 
order  is  final,  (c) 

The  complaint  (which  is  in  the  form  of  a  petition)  does 
not  require  to  recite  the  clauses  of  the  Merchant  Shipping 
Act  on  which  it  is  founded.  It  is  sufficient  if  they  be 
specified  or  referred  to.  The  cause  of  complaint  or  action, 
and  the  remedy  sought,  must  be  set  forth  shortly.  The 
complaint  may  contain  a  prayer  for  a  warrant  to  arrest  on 
the  dependence.  On  being  presented  to  the  Sheriff-Clerk, 
he  issues  a  warrant  to  cite  the  defender,  and  witnesses  and 
havers,  as  well  as  (when  craved)  a  warrant  to  arrest.  When 
the  day  of  trial  comes,  the  parties  are  heard  viva  voce. 
It  is  specially  directed  that  there  be  no  written  pleadings, 
and  that  the  evidence  be  not  written  down — ^no  record 
being  kept  except  the  complaint  and  the  decree  pronounced. 
The  decree  may  be  enforced  by  arrestment  and  poinding, 
and  when  for  more  than  £8,  6s.  8d.  by  imprisonment,  like 
any  other  civil  decree.  (c2)  The  use  of  this  summary  mode, 
in  preference  to  the  ordinary  modes  of  recovering  wages, 
seems  optional. 

Suits  for  wages  under  £50  cannot  be  brought  in  the 
Court  of  Session  unless — (1)  the  owner  is  adjudged  bank- 
rupt or  declared  insolvent ;  or  (2)  xmless  the  ship  is  under 
arrest  or  is  sold  by  the  authority  of  the  Court  of  Session ; 
or  (3)  unless  any  justices   acting   under  the  Merchant 

(0  17  and  18  Viot.  o.  104,  {2  188         (d)  lb.  U  681  to  589,  indndTe, 
and  191.  and  641,  542,  and  548. 
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Shipping  Act  refer  it  to  the  Court  of  Session,  or  unless  neither 
the  owner  nor  naaster  is  or  resides  within  twenty  miles  of 
the  place  where  the  seaman  or  apprentice  is  discharged  or 
put  ashore,  (e)  In  England  it  is  held  that  this  provision 
must  be  pleaded,  (gr)  It  will  be  observed  that  the  statute 
leaves  untouched  the  incompetency  of  making  a  claim  for 
wages  not  exceeding  £25  in  value,  (A)  and  therefore  that  it 
practically  affects  only  claims  between  £25  and  £50  in 
amount. 

3.  Beoovery  of  Salvage.— Where  the  amount  of  salvage 
claimed  does  not  exceed  £200  the  Merchant  Shipping  Acts 
prescribe  the  mode  of  its  recovery.  The  Act  of  1854  made 
it  neceissary  to  refer  the  dispute  to  the  arbitration  of  two 
]U8tices,(i)  but  the  Amending  Act  of  1862  gives  the 
claimant  the  option  of  referring  it  to  the  arbitration  of  the 
Sheriff,  (k)  If  the  sum  in  dispute  exceeds  £50  there  is  an 
appeal  from  the  Sheriff's  decision  to  the  Court  of  Session, 
but  otherwise  the  Sheriff's  decision  is  final.  (2) 

The  claim  being  a  proceeding  under  the  Merchant 
Shipping  Act,  must  be  brought  and  conducted  in  a  sum- 
mary form,  in  the  way  .prescribed  by  the  Act,  and  which 
has  been  described  in  the  preceding  article,  (n)  The  pro- 
ceedings are  subject,  however,  to  certain  special  regulations. 
The  claim  may  begin  with  a  reference  instead  of  a  petition 
or  complaint.  It  must  be  brought,  in  case  of  wreck,  before 
the  Sheriff  resident  at  or  near  where  it  is  found ;  in  case  of 

(0)  17  and  18  Viot.  o.  104,  }  189.  {k)  25  and  26  Viot.  o.  68,  i  49  (6, 

(g)  Maolachlan'a  Law  of  Mdrohant  7,  and  8). 
Shipping  (2d  ed.)  p.  241,  and  antho-         (Q  1854  Act,  i  464. 
xitiea  there  died.  (»)  1854  Act,  }  581 ;   1862  Aot, 

(A)  Supra,  art.  1.  i  49  (8). 

(0  17  and  18  Vict  c.  104,  §  460. 
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services  to  a  ship  or  boat,  before  the  Sheriff  resident  at  or 
near  where  it  is  lying,  or  the  first  port  to  which  it  is  taken,  (o) 
The  Sheriff  may  call  to  his  assistance  any  person  conversant 
with  maritime  affairs  as  assessor,  or  may  refer  the  claim  to 
such  a  person  as  umpire.  The  Sheriff  must  determine  the  dis- 
pute within  forty-eight  hours  after  it  has  been  referred  to 
him,  which  must  mean  (if  a  petition  has  been  requisite) 
after  the  respondent  has  appeared.  If  the  Sheriff  refer  it  to 
an  umpire,  the  umpire  has  forty-eight  hours  from  his  appoint- 
ment in  which  to  determine  the  dispute,  (p)  Provision  is 
made  in  the  leading  Act  for  the  umpire's  remuneration,  for 
calling  for  the  production  of  documents,  and  administering 
oaths. (g)  It  also'  has  provisions  for  enforcing  the  award 
where  the  receiver's  assistance  is  requisite,  and  also  for 
apportioning  it.  (r) 

The  proceedings  in  the  case  of  an  appeal  are  not  well 
defined.  The  party  must  give  notice  of  his  intention 
within  ten  days,  and  take  his  appeal  within  twenty.(«) 
When  this  is  done  a  certified  copy  of  the  proceedings  must 
be  transmitted,  along  with  a  certificate  by  the  Sheriff  of 
the  gross  value  of  the  article  respecting  which  salvage  is 
claimed.(Q  As  the  proceedings  will  not  (unless  the  parties 
have  consented  to  it)  contain  a  record  of  the  evidence,  (w)  it 
must  have  been  intended  that  the  Court  of  Session  shall 
take  its  own  course  as  to  informing  itself  of  the  circum- 
stances. But  where  both  parties  agree,  it  would  seem, 
however,  not  to  be  incompetent  for  the  Sheriff  to  have  the 
proof  recorded  in  short-hand  or  otherwise  as  in  civil  causes  ; 

(o)  1864  Act,  i  460.  (g)  1864  Act,  U  462,  468. 

(p)  1864  Act,  i  461.     The  Sheriff  (r)  lb.  U  466  to  470,  inel, 

or  mnpire  has  power,  however,  to  («)  lb.  {  464. 

extend  the  time  by  writing  under  (t)  lb.  {  466. 

bis  hand.  (u)  lb.  §  686. 
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and  in  cases  where  the  sum  in  dispute  exceeds  £50,  it 
might  be  wise  for  the  parties  to  take  the  precaution  of  asking 
to  have  this  done. 

If  the  claim  exceeds  £200,  it  must,  imless  the  parties 
consent  to  its  being  tried  in  the  Sheriff  Court,  be  taken  to 
the  Court  of  Session.  If  the  sum  awarded  there  is  less,  the 
claimant  gets  no  costs,  unless  the  Court  certify  the  case  to 
be  a  fit  one  to  be  tried  in  a  superior  court.(t;) 


Section  XVI. — Action  of  Maills  and  Duties. 

An  action  for  the  payment  of  rents  used  to  be  called  an 
action  of  maills  and  duties.  The  action  is  an  ordinary  one, 
commencing  by  summons.  If  the  pursuer  be  in  possession 
of  the  estate,  whether  as  proprietor  or  as  adjudger,  or  under 
any  title  which  by  law  gives  him  the  rents,  the  action  is 
directed  against  the  tenants  only ;  but  where  the  person 
entitled  to  the  rents  is  not  legally  in  possession,  he  must 
call  the  person  who  is  in  such  possession  as  defender,  as 
well  as  the  tenants.  Should  a  question  of  heritable  title 
arise,  the  action  must  be  sisted ;  but  tenants  cannot  object 
to  the  title  of  the  person  from  whom  they  derive  their  right, 
or  to  that  of  his  heir,  provided  either  were  infeft.  If  a  third 
party  appear  in  the  process,  having  also  an  infeftment,  the 
pursuer  must  prove  that  he  or  his  author  has  been  in 
possession  of  the  rents  for  seven  years  immediately  pre- 
ceding.(«?) 

The  action  sets  forth  the  pursuer's  title  and  the  names 
and  designations  of  the  tenants,  with  their  respective 
tenures,  and  concludes  for  payment  of  the  rents.     It  may 

(v)  1864  Act,  §  460.  (to)    Hunter    on    Landlord    and 

Tenant,  8d  ed.,  vol.  ii.  p.  834. 
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conclude  not  only  for  the  arrears,  but  for  rent  due  at  a 
coming  term,  that  term  being  first  come  and  bygone. (^) 


Section  XVII. — Proceedings  between  Master  and 

Servant. 


STATUTORY  PB0C1BEDIN0B. 

1.  Employers   and    Workmen  Act, 

1875. 

2.  Ordinary  Court  (Workmen), 

3.  Small  Debt  Court  {Workmen). 


4.  Small  Debt  Court  {Apprentices), 

COMMON  LAW  FBOGBXDINOS. 

5.  Ordinary  Remedies, 

6.  Summary  Remedy, 


STATUTORY  PROCEEDINGS. 

1.  Employers  and  Workmen  Act,  1876.— The  proceed- 
ings between  master  and  servant,  or  apprentices,  being 
actions  founded  on  contract,  are  in  general  actions  6f  the 
ordinary  kind,  but  in  certain  cases  the  powers  of  the  Sheriff 
in  dealing  with  them  have  been  considerably  enlarged  by 
the  Employers  and  Workmen  Act  of  1875.  This  Act  may 
be  popularly  described  as  an  Act  for  giving  to  the  Sheriffs  in 
the  cases  to  which  it  applies  the  power  of  arbiters,  so  that 
they  may  in  the  particular  case  before  them  settle  (according 
to  law)  the  whole  dispute  between  the  parties.  The  Act 
makes  no  change  in  the  ordinary  forms  of  process,  except 
indirectly  where  it  may  be  necessary  to  take  some  additional 
step  in  order  to  give  effect  to  its  provisions.  As  the  Act  is 
one  of  a  civil  nature  and  of  a  remedial  description,  it  would 
appear  to  be  not  absolutely  necessary  for  either  party  to  set 
it  forth  or  plead  it  specially.    It  would  rather  seem  to  be 

{X)  Woodward  v,  Wilson,  10  Haroh  1829,  7  S.  566. 
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for  the  Coart  to  apply  it  to  the  cases  which  fall  under 
it,  without  any  absolute  necessity  for  its  being  expressly 
founded  on  by  either  party,  (y) 

2.  Ordinary  Oourt  (Workmen).— The  Act  applies  to  all 
proceedings  before  the  Sheriffs  ordinary  Court  in  relation  to 
any  dispute  between  an  employer  and  a  workman,  arising 
out  of  or  incidental  to  their  relation  as  such  (§§  3  and  14). 
The  expression  "  workman,"  however,  is  used  in  the  Act  in 
a  limited  meaning.  It  does  not  include  seamen  (§  13),  who 
are  left  to  be  dealt  with  under  the  Merchant  Shipping  Acts, 
under  which  the  proceedings  are  of  a  penal  character. 
Neither  does  it  include  domestic  or  menial  servants,  who  are 
left  to  the  common  law.  It  includes  ''  any  person  who, 
being  a  labourer,  servant  in  husbandry,  journeyman,  artificer, 
handicraftsman,  miner,  or  otherwise  engaged  in  manual 
labour,  whether  under  the  age  of  twenty-one  years  or  above 
that  age,  has  entered  into  or  works  under  a  contract  with  an 
employer."  The  contract  may  be  made  before  or  after  the 
passing  of  the  Act.  It  is  also  provided  that  the  contract 
may  be  "  express  or  implied,  oral  or  in  writing,"  which  puts 
an  end  to  the  difficulty  which  there  used  to  be  in  defining  to 
what  sorts  of  contract  the  old  Master  and  Servant  Acts 
applied.  Lastly,  it  is  provided  that  the  contract  may  "  be  a 
contract  of  service  or  a  contract  personally  to  execute  any 
work  or  labour,"  which  puts  an  end  to  another  difficulty  of 
the  same  kind  (§  10). 

When  there  is  a  dispute  in  the  ordinary  Court,  to  which 
the  Act  applies,  the  powers  of  the  Court  extend  to  the  three 
following  particulars  (more  fully  explained  in  the  Act 
itself) : — It  may  adjust  and  set  o£E  all  claims  and  counter 

iff)  88  and  89  Viot.  o.  90  (printed  in  Appx.  Part  H  Chap.  IV.) 
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claims,  whether  liquid  or  illiquid ;  (2)  it  may  rescind  the 
contract,  apportion  wages,  and  award  damages ;  and  (3)  in 
place  of  giving  damages,  it  may,  if  both  parties  be  willing, 
appoint  security  to  be  given  for  the  performance  of  the  con- 
tract (§  3). 

In  the  ordinary  Court,  there  being  no  alteration  made  on 
the  ordinary  forms  of  process,  the  proceedings  may  com- 
mence by  summons  or  petition,  as  may  be  competent 
according  to  the  present  common  law  practice.  There  will 
be  a  record  and  proof  as  usual,  and  the  powers  of  appeal 
will  remain  unaltered. 

3.  Small  Debt  Court  (Worlanen).— The  Act  applies  to 
disputes  between  employers  and  workmen  brought  in  the 
Small  Debt  Court,  where  the  sum  claimed  does  not  exceed 
£10.  In  such  actions  the  Sheriff  may  exerise  the  powers 
conferred  by  the  Act  on  him  in  the  ordinary  Court,  provided 
that  he  do  not  make  any  order  for  the  payment  of  any  sum 
exceeding  £10  (exclusive  of  costs),  and  shall  not  require 
security  for  any  larger  sum  ( §  4).  The  proceedings  will,  as  at 
present,  commence  in  general  by  summons,  but  the  Act  pro- 
vides that  they  may  also  commence  by  petition,  and 
authorises  the  Sheriff  to  pronounce  in  the  Small  Debt  Court 
all  orders  necessary  for  carrying  it  out  (§  14). 

4.  Small  Debt  Court  (Apprentices).— The  apprentices  to 
whom  the  Act  applies  are  those  apprenticed  to  the  business 
of  workman  (as  defined  by  it)  upon  whose  binding  either  no 
premium  or  a  premium  less  than  £25  has  been  paid.  It 
also  applies  to  apprentices  bound  under  the  provisions  of  the 
Acts  relating  to  the  relief  of  the  poor  (§  12).  It  does  not 
apply  to  apprentices  to  sea  service  (§  13). 
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All  disputes  between  apprentices  to  whom  the  Act 
applies,  and  their  masters,  arising  out  of  or  incidental  to 
their  relation  as  such,  may  be  heard  and  determined  in  the 
Small  Debt  Court  (§§  5  and  14).  In  such  disputes  the  Sheriff 
has  the  same  powers  as  if  the  dispute  were  between  employer 
and  workman  (whicli  have  been  explained  in  the  preceding 
article),  and  has,  in  addition  to  them,  the  following  powers : — 
(1)  to  order  the  apprentice  to  perform  his  duties  during  the 
apprenticeship ;  and  (2)  when  he  rescinds  the  contract,  to 
order  the  whole  or  any  part  of  the  premium  to  be  paid  back. 
If  the  apprentice  do  not  fulfil  an  order  to  perform  his 
duties,  he  may,  on  the  lapse  of  not  less  than  a  month  from 
its  date,  be  ordered  to  be  imprisoned  for  a  period  not  exceed- 
ing fourteen  days.  The  order  and  imprisonment  may 
apparently  be  renewed  from  time  to  time  (§  6).  If  there  be 
a  cautioner  for  the  apprentice,  he  may  be  summoned  to 
attend  the  hearing,  and  ordered  to  pay  damages  not  exceed- 
ing the  limit  (if  any)  to  which  he  is  liable  under  his  bond 
(§  7).  When  the  apprentice  fails  to  appear  in  England,  he 
may  be  apprehended  under  the  ''Summary  Jurisdiction 
Act"  (11  and  12  Vict.  c.  43),  and  power  to  issue  a  warrant 
to  the  same  effect  is  conferred  on  the  Sheriff  in  the  Small 
DebtCourt(§§9andl4). 

The  Small  Debt  Court  has  its  usual  power  of  directing 
any  payment  to  be  made  by  instalments,  but  it  has  (in 
addition)  a  power  to  rescind  or  vary  the  order  from  time  to 
time.  As  the  Act  is  worded,  it  would  look  as  if  the  Sheriff 
had  power  to  cancel  the  order  altogether,  but  it  is  probably 
only  meant  that  he  should  have  power  to  alter  the  part  re- 
lating to  the  instalments  (§  9). 
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Common  Law  Pbogeedings. 

6.  Ordinary  Remedies. — It  will  be  observed  that  the 
Act  does  not  directly  apply  to  all  possible  proceedings  which 
may  be  taken  between  employers  and  workmen.  It  does 
not  apply  (1)  to  actions  between  employers  and  workmen  or 
apprentices,  brought  at  first  in  the  Debt  Kecovery  Court ; 
(2)  to  actions  between  employers  and  apprentices  brought  at 
first  in  the  ordinary  Court;  and  (3)  to  actions  between 
employers  and  workmen  or  apprentices  brought  in  the  Small 
Debt  Court,  when  the  sum  claimed  is  between  £10  and 
£12.  It  will  be  impossible  however  to  allow  the  complainer 
to  defeat  the  Act  by  simply  selecting  his  court,  and  it  will 
therefore  be  the  duty  of  the  Sheriff,  (unless  both  parties 
concur  in  asking  him  to  allow  the  action  to  remain),  to 
remit  it  (whenever  it  is  competent  to  do  so)  from  the 
Court  where  it  has  commenced  to  the  Court  which 
will  give  the  case  'the  benefit  of  the  Act.  Thus,  actions 
between  employers  and  workmen  brought  in  the  Debts 
Eecovery  Court,  or  for  more  than  £10  in  the  Small  Debt 
Court,  will  have  to  be  sent  to  the  ordinary  roll,  where- 
ever  doing  so  will  cause  the  Act  to  apply.  Proceedings  be- 
tween employers  and  apprentices  regarding  disputes  to 
which  the  Act  applies,  brought  either  in  the  ordinary 
Court,  or  in  the  Debts  Eecovery  Court,  will  have  to  be  re- 
mitted, in  like  manner,  whenever  it  is  competent,  to  the 
Small  Debt  Court. 

Where  the  case  is  such  that  no  order  of  the  Court  can 
bring  it  under  the  Act,  it  must  of  course  proceed  at  common 
law.  With  regard  to  all  properly  civil  actions  between 
masters  and  servants  and  apprentices,  to  which  the  Act 
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does  not  apply,  there  is  nothing  in  it  to  interfere  with  them 
in  any  way. 

6.  Summary  Remedy. — There  is  one  common  law  pro- 
ceedingy  namely,  that  by  which  the  contract  of  service  can 
be  enforced  under  the  penalty  of  summary  imprisonment, 
which  it  is  doubtful  whether  the  Act  has  left  competent. 
The  framers  of  the  Act  have  not  contemplated  the  com- 
petency of  any  such  proceeding  being  taken  at  common 
law,  and  have  not  expressly  forbidden  it,  although 
such  a  proceeding  is  plainly  quite  alien  to  its  spirit.  The 
description  of  the  proceeding  contained  in  the  two  succeed- 
ing paragraphs,  as  given  in  the  first  edition  of  this  work, 
is  allowed  to  remain  in  the  meantime,  although  the  use  of 
the  proceeding  is  not  to  be  reconunended,  and  any  person 
endeavouring  to  use  it  must  remember  that  its  purpose  may 
not  be  attained,  as  one  or  other  of  the  alternative  remedies 
allowed  by  the  Employers  and  Workmen  Act  may  possibly 
be  awarded  in  place  of  the  special  remedy  sought. 

''  When  a  servant  deserts  his  service,  it  is  competent  to 
apply  to  the  Sheriff  for  a  warrant  ordaining  him  to  return  to 
his  service,  and  to  find  caution  to  remain  there  till  the  end 
of  his  engagement,  under  the  penalty  of  imprisonment  until 
the  fulfilment  of  the  warrant.  The  power  applies  to  the 
case  of  a  workman  leaving  before  he  gives  the  period  of 
notice  required  in  his  employment ;(«)  or  of  a  workman 
leaving  before  the  time  which  he  has  engaged  to  serve  ;(a) 
or  of  an  apprentice  leaving  before  the  expiry  of  his  ap- 
prenticeship. (6)    The  warrant,  however,  can  be  granted 

(t)  Beid  V,  BaebTim,  4  June  1824,         (a)  Gentle^^v.    M'LeDan,    9  July 
8  8.  104 ;   Hamilton  v,   Outram,  5     1825,  4  S.1162. 
June  1855, 17  D.  798.  (b)  Oameron  v.  Murray,  8  Maroh 

1866,  4  Maoph.  547. 
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only  to  make  the  workman  return  and  serve  out  the  period 
of  his  service ;  it  cannot  be  granted  in  general  terms  to 
make  him  fulfil  his  engagement,  because  he  may  have 
engaged  to  do  other  things  besides  serving  in  the  manner  to 
which  his  situation  binds  him,  and  such  other  stipulations 
cannot  be  enforced  in  this  way.(c)  Further,  the  warrant  is 
applicable  only  to  the  case  of  desertion  of  service.  In  the 
case  of  a  servant  failing  to  enter  after  engaging,  it  is  com- 
petent to  present  a  petition  to  have  him  ordained  to  enter 
the  service,  and  to  find  caution  to  remain  there,  but  such  a 
petition  is  conducted  and  enforced  in  the  same  way  as  any 
other  petition  ad  factum  prce8tandum.{d) 

"  The  petition  sets  forth  the  contract  of  service  and  the 
date  of  desertion ;  and  the  prayer  asks  the  Sheriff  (on  the 
complaint  being  admitted  or  proved)  to  ordain  the  servant 
to  return,  and  to  grant  warrant  to  imprison  him  till  he  find 
caution  to  return  and  continue  in  service  till  the  end  of  his 
engagement.  Usually  the  first  step  (when  prayed  for  in  the 
application)  is  to  grant  a  warrant  to  apprehend  the  defender 
and  bring  him  up  for  examination ;  but  it  is  also  competent 
to  proceed  by  serving  the  complaint  in  the  usual  manner. 
When  the  defender  is  brought  up  for  examination,  if  he 
admits  the  engagement  and  desertion,  the  warrant  to 
imprison  may  be  granted.  If  he  deny  either  of  those 
things,  both  parties  are  allowed  a  proof,  and  the  defender 
may  be  liberated,  with  or  without  caution  to  abide  the  issue 
of  the  farther  proceedings,  as  the  Sheriff  may  think  fit.     At 

(e)  Stewart  v.   Stewart,  21    May  but  apparently  this  was  a  mistake, 

1883, 11 S.  628 ;  Wright  v.  McGregor,  because  throughout  the  discussion 

28  June  1857,  2  S.  855.  the  case  was  treated  as  if  the  seryant 

{d)  Fulk  V.  Anderson,  1  June  1848,  had  been  asked  to  find  caution  to 

5  D.  1096.    The  caution  here  was  enter  and  remain  in  the  service, 
asked  only  as  to  entering  the  service. 
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the  proof  the  evidence  should  be  taken  in  the  manner  usual 
in  civil  causes,  and  the  Sheri£E  give  his  decision  at  once. 
When  the  complaint  is  intended  to  be  served,  it  is  com- 
petent to  insert  in  the  order  for  service  a  certification  that 
if  the  defender  do  not  appear  the  warrant  to  imprison  will 
be  granted  ;  and  on  his  failing  to  appear  it  may  be  granted 
accordingly.  If  he  appear  after  service  the  case  should  be 
conducted  in  the  same  way  as  if  he  had  been  apprehended. 
When  the  warrant  is  granted  it  is  not  usual  to  give  time  to 
find  the  caution,  as  that  might  defeat  the  object.  The 
sufficiency  of  the  caution  is  entirely  in  the  SherifiTs 
discretion,  and  he  may  limit  the  amount  in  any  manner,  or 
even,  in  case  of  hardship,  accept  the  servant's  own  bond. 
The  whole  proceedings  are  summary,  and  if  the  Sheriff 
grants  the  warrant  erroneously,  the  redress  is  by  suspension 
in  the  Court  of  Session."(e) 


Section  XVIII. — Meditatio  Fug-s. 


1.  DM  on  fMch  Warrant  Compe- 

tent, 

2.  What  Persons  may  he  Apprehended. 

3.  What  Sheriff  may  issue  the  War- 

rant. 


5.  Oath  of  the  Creditor. 

6.  Qranting  Warrant  of  Apprehen- 

sion, 

7.  Eocamination  of  (he  BehtOT, 

8.  Proof 


4.  Form  of  Application.  \  9.  Order  to  find  Caution, 

The  Meditatio  Fugae  Warrant  is  issued  on  the  applica- 
tion of  a  creditor,  who  swears  to  the  verity  of  his  debt,  and 
also  to  his  belief  that  the  debtor  means  to  leave  Scotland  ; 

(e)  See  Cameron  v.  Murray,  ut  discussed ;  and  see  also  Eraser  on 
suprOj  where  all  the  authorities  were  the  Law  of  Master  and  Serrant,  2d 
examined  and  the  proceedings  fully     ed.,  pp.  40  and  450. 

2b 
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specifying  in  his  oath  such  circninstances  as  afford  reason- 
able gronnd  for  justification  of  that  belief.  Under  this  war- 
rant the  debtor  is  immediately  apprehended  and  brought 
before  the  judge,  who  after  an  examination  into  the  circum- 
stances either  liberates  him  as  one  against  whom  there  is  no 
just  ground  of  suspicion,  or  authorises  his  imprisonment  till 
he  shall  find  security  to  appear  in  an  action  to  be  raised 
against  him  within  a  certain  time,  usually  six  months ;  or, 
if  there  be  diligence  subsisting  against  him,  to  abide  the 
course  of  it(g) 

1.  Debt  on  which  Warrant  competent. — It  is  not  neces- 
sary that  the  debt  be  exigible  at  the  time,  or  even  that  it 
have  been  proved  to  be  due*  It  may  be  a  debt  future,  con- 
tingent, or  unconstituted.  Thus,  it  was  held  competent  to 
apprehend  an  absconding  tenant  till  he  found  caution  not 
only  to  meet  an  action  for  arrears  and  current  rent,  but  to 
meet  actions  (should  it  be  necessary  to  raise  them)  for  the 
rent  of  all  the  years  of  his  lease  yet  to  come.  (A)  A  common 
case  of  the  use  of  the  warrant  shows  well  the  kind  of  debt 
for  which  it  is  issuable.  A  woman  pregnant  with  an  illegi- 
timate child  can  have  the  alleged  father,  should  he  be  leav- 
ing Scotland,  apprehended  tiU  he  find  caution  to  meet  an 
action  for  the  inlying  expenses  and  aliment,  (t)  In  this 
case  the  debt  has  every  possible  element  of  uncertainty  about 
it.  The  debt  must  be  one  of  the  nature  and  amount  for 
which  a  debtor  can  be  imprisoned,  (k) 

(g)  From  2  BeU's  Com.  (6Ui  ed.)  (A)  M'GiU  v.  Fexrier,  9  March  1886, 

659.    There  Ib  an  azialogoas  proceed-  16  S.  984. 

ing    in   England,    formerly    called  (i)  Davies  v.  Dimcan,  9  Feb.  1861. 

Anreat  on  Mesne  Process,  and  now  28  D.  582. 

regohtted  by  the  Debtor's  Act,  1869,  (k)  Marshall  o.  Bobson,  18  Dec. 

(c.  62,  §  6).  1844,  7  D.  282. 
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2.  What  FersoiiB  may  be  Apprehended — The  warrant 
(  usually  iised  against  domiciled  Scotchmen  abont  to  leave 
icotland  ;  and  it  does  not  appear  that  the  fact  of  the  debtor 
laying  abuDdance  of  property,  real  or  personal,  to  meet  the 
ilaim,  is  ground  for  making  an  exceptioQ.(Q  If  a  person, 
ifter  contracting  debt,  leaves  Scotland,  but  returns  tor  any 
purpose,  lie  is  liable  to  the  use  of  the  warrant,(n) 

Foreigners  while  in  Scotland  are  liable  to  the  diligence 
if  they  contract  debt  here  ;(o)  and  if  a  foreign  debtor  be 
found  in  Scotland  absconding  from  bis  foreign  creditors, 
they  may  make  use  of  the  diligence  to  stop  his  further 
fiight.(p) 

Persons  who  in  the  course  of  their  employment  in  the 
public  service  are  ordered  abroad  on  duty  cannot  be  stopped 
by  this  diligence.(;)  As  all  who  contract  with  such  persons 
know  theit  liability  to  such  onlere,  and  need  not  give  credit 
to  them  unless  they  please,  it  would  be  unreasonable  on  their 
account  to  allow  any  interference  with  the  public  service. 

The  intention  of  the  debtor  must  he  to  leave  Scotland ; 
it  is  not  enough  that  he  he  going  from  one  part  of  it  to 
another.(r)  It  is  not  necessary  that  his  object  in  leaving 
should  be  to  escape  payment  of  the  debt ;  it  is  enough  that 
it  will  have  the  effect  of  removing  him  from  the  jurisdiction 
of  the  Scottish  courts.(s)      But  it  must  be  a  removal  of  a 

(I)   Heron    v.   Dickson,   16    Deo.      Bryson,  10  March  1812,  F.O. 
1778,  H.  8S60.  (•-)  Laing  e.  Watson,  20  Dm.  17S9, 

(tt)  Crowder  v.  Watson,  16  Aug.  M.8655.  "Betirmgtothe  Banctnaiy" 
1S32,  6  W.  and  B.  271.  ,  was  not  held  to  jiutif;  the  wanaiLt, 

(0)  Brak.  1.  2,  21.  as  there  was  a  prison  in  Holyrood  to 

ip)  Bay  V.  Bellamj,  31  Jnne  1T63,  keep  the  debtor  bom  leaving  the 
U.  S961 ;  2  Bell's  Com.  (6th  ed. )  G63.  conntrr  if  he  showed  anj  ttaidencj 
briiie  V.  Halt,  19  March  1B69,  7  towards  that ;  Place  e.  Donnison,  2 
lUcph.  728.  July  181^,  F.O. 

(*)  Jackson  c.  Bmdlle,  22  Hot. 
laSS,  4  Macph.  72. 
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kind  that  will  have  such  effect,  for  if  the  absence  is  bona 
Jide  to  be  a  temporary  one,  whether  for  business  or  pleasure, 
there  is  no  reason  for  making  any  extraordinary  interference 
with  the  debtor's  personal  liberty.  (^ 

3.  Wliat  Sheriff  may  issne  the  Warrant.— It  is  not 

necessary  that  the  warrant  should  be  issued  by  the  court 
which  is  to  try  the  cause ;  it  is  an  act  of  magisterial  duty 
which  should  be  performed  by  the  Judge  Ordinary  of  the 
jurisdiction  within  which  the  debtor  is  found.  («)  The 
Sheriff  of  the  county  in  which  the  defender  resides  has  also 
jurisdiction,  and  that  although  the  defender  may  not  be  in 
it  at  the  time.  If  the  action  be  in  dependence,  the  Judge 
before  whom  it  is  tried  should  have  a  like  jurisdiction. 
Where  an  application  was  made  to  a  Sheriff  within  whose 
jurisdiction  the  debtor  neither  resided  nor  was  at  the  time, 
but  where  he  was  expected  to  come,  and  where,  on  coming, 
he  was  apprehended  on  the  warrant  prepared  for  him,  the 
jurisdiction  was  questioned,  but  apparently  without  sufficient 
reason,  for  the  debtor  was  within  the  jurisdiction  at  the 
time  of  executing  the  warrant  which  began  the  process  in 
80  far  as  he  was  a  party  to  it.(t;) 

4.  Form  of  Application. — ^The  petition  sets  forth  the 
debt  which  is  due  or  claimed ;  and  it  should  do  this  in  a 
specific  form.  For  instance,  if  the  debt  be  one  consisting  of 
damages  due,  the  petition  should  set  forth  the  act  or  acts  for 
which  they  are  claimed,  as  well  as  their  amount  ;(x)  but  if 

(t)  See  Oorman  v.  Hedderwiok,  3  (x)  CampbeU«.  Bobertson,  20  Not. 

Feb.  1827,  6  8.  291.  1847,  10  D.  125.    In  this  case  doubts 

(«)  2  Bell's  Com.  559,  founding  on  were  thrown  out  whether  a  claim  for 

Barrowfield  o.  Weatherspoon,  June  damages,  especially  for  slander,  could 

1727,  M.  8549.  be  made  a  ground  for  granting  the 

(«)  Mantle  v.  Miller,  18  Deo.  1855  warrant, 
(reported  81  Jan.  1856),  18  D.  895. 
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the  nature  of  the  debt  be  set  forth  in  the  petition  so  as  to 
leave  no  doubt  as  to  what  is  claimed  and  as  to  the  competency 
of  issuing  a  warrant  for  the  claim,  the  precise  amount  due 
may  be  stated  afterwards  in  the  course  of  the  proceedings.  (^) 
The  petition  also  sets  forth  the  purpose  of  the  debtor  to 
abscond. 

5.  Oath  of  the  Creditor. — ^After  presenting  the  petition 
the  creditor  appears  before  the  Sheriff,  and  depones  to  the 
verity  of  the  debt,  and  to  the  intention  of  the  debtor  to  ab- 
scond. The  oath  to  the  verity  is  in  general  terms  that  the 
debt  is  due  ;  but  it  is  essential,  (z)  In  giving  his  oath  as  to 
the  debtor's  intention  to  abscond,  the  creditor  must  detail  the 
grounds  on  which  he  founds  his  belief,  and  these  must  be 
recorded,  (a)  If  the  creditor  at  the  time  of  application  be 
not  within  the  jurisdiction,  he  may  take  this  oath  before  any 
magistrate  in  the  form  of  an  affidavit,  as  time  would  be  lost 
if  it  were  held  necessary  to  take  it  under  a  commission. 
When  an  affidavit  is  given,  there  is  a  custom  of  making  the 
agent  of  a  creditor  residing  in  Scotland,  or  the  mandatory  of 
a  creditor  not  residing  in  Scotland,  take  a  second  oath  to  the 
effect  that  he  believes  the  first  to  be  true.  (6)  Wherever 
practicable  the  oath  should  be  taken  before  the  Sherilf  who 
is  to  grant  the  warrant,  for  a  Sheriff  who  trusts  any  part  of 
the  duties  to  others  in  a  matter  of  this  kind  may  incur 
responsibilities,  (c) 


(y)  Davies  v.  Dimcan,  atiprct^  note 
(i).  The  petition  stated  tlie  claim 
to  be  for  inlying  expenses  and  ali- 
ment to  a  child;  and  the  amounts 
claimed  were  stated  afterwards  in  a 
minute. 

(8)  King  V.  Hunter,  18  May  1832, 
10  S.  544. 

(a)  2  BeU's  Com.,   5th  ed.,  5G0 ; 


Laing  v.  Watson,  20  Dec.  1789,  M. 
8555. 

(b)  See  Bell's  Oom.  ut  mpra.  The 
proceeding  is  unintelligible.  If  the 
law  desire  to  make  the  agent  or 
mandatory  responsible  for  the  good 
faith  or  truth  of  the  affidavit  it 
should  say  so  at  once. 

(c)  See  Anderson  v.  Smith,  26  Nov. 
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6.  Warrant  of  Apprehension. — If  the  circumstances  set 
forth  in  the  creditor's  oath  are,  if  true,  sufficient  to  show 
that  the  debtor  is  about  to  leave  the  country,  the  Sheriff  may 
issue  the  warrant  to  apprehend  the  debtor  and  bring  him 
before  him  for  examination.  This  warrant  may  be  executed 
beyond  the  county,  provided  that  the  officer  executing  it  be 
either  a  messenger-at-arms  or  an  officer  of  the  county  from 
which  it  is  issued,  (rf)  If  the  warrant  is  to  be  executed  in 
another  county  by  an  officer  of  that  county,  a  warrant  of 
concurrence  must  be  obtained  from  its  Sheriff. 

The  warrant  may  be  executed  on  a  Sunday,  (e) 

7.  Examination  of  the  Debtor. — On  the  debtor  being 
brought  before  the  Sheriff,  he  is  examined  as  to  the  debt  and 
as  to  the  intention  to  abscond,  (gr)  With  regard  to  the  debt, 
it  is  not  very  material  what  he  says.  The  important  part  of 
the  examination  is  as  to  the  absconding.  If  he  admits  that 
intention,  or  facts  which  sufficiently  prove  it,  he  may  be  at 
once  ordered  to  find  caution  dejvdicio  sisti.  If  he  deny  the 
intention,  then  the  Sheriff  will  have  to  consider  the  whole 
circumstances,  whether  the  debtor  ought  to  be  set  free  un- 
conditionally, or  whether  he  ought  to  be  liberated  only  on 
caution  to  await  the  results  of  the  proceedings. 

The  examination  is  dictated  to  the  Sheriff-Clerk,  and  is 
taken  down — except  that  it  is  not  on  oath — ^in  the  same  way 
as  the  deposition  of  a  witness  taken  on  commission. 


8.  Proof — ^When  the  intention  to  abscond  is  denied,  a 

1814,    F.O.,    where   it   was    maoh         (e)  Blair «.  Simpson,  6  July  1821, 

doubted  whether  a  magistrate  oould  1  S.  107. 

act  on  an  examination  talcen  by  his        (g)  Service  «.  Hamilton,  25  Bdtay 

derk  on  a  remit.  1811,  wpra,  note  (q). 
(cQ  1  and  2  Vict.  o.  119,  §  25. 
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proof  is  allowed,  and  it  proceeds  at  once,  without  any  other 
record  than  the  petition  and  oath  on  the  one  side,  and  the 
declaration  on  the  other.  The  petitioner  begins  the  proof, 
as  the  burden  of  proving  the  intention  of  the  debtor  to 
abscond  lies  with  him.  Proof  in  regard  to  the  debt  is  not 
taken.  The  utmost  dispatch  is  given,  the  proof  being 
generally  taken  on  the  day  of  the  examination,  or  the  day 
after  it. 

9.  Order  to  find  Oantion. — On  the  intention  to  abscond 
being  admitted  or  proved,  the  debtor  is  ordered  to  find 
caution  de  Jtidicio  aiati;  or,  if  it  be  diligence  that  he  is 
avoiding,  caution  to  abide  its  issue.  The  caution  to  meet 
the  action  is  coupled  with  the  condition  that  the  action  be 
brought  within  a  specified  time,  usually  six  months.  If  the 
debtor  cannot  find  the  caution  he  is  committed  to  prison, 
and  must  remain  there  until  the  action  is  settled,  provided 
it  be  brought  within  the  specified  time.  So  long  a  period 
as  six  months  for  bringing  the  action  should  not  be  allowed 
unless  it  be  necessary,  because  the  Court  has  held  that  when 
it  is  allowed  the  debtor  cannot  object  to  the  creditor  taking 
the  full  period,  though  there  may  be  no  occasion  for  it. (A) 
When  the  action  is  brought  it  seems  that  the  judge  has  the 
control  over  the  debtor^s  custody,  and  may  liberate  him  on 
such  terms  as  he  finds  reasonable. 

When  caution  is  found,  the  cautioners  must  be  sufficient 
in  the  opinion  of  the  Sheriff-Clerk  to  meet  the  penalty  which 
will  be  due  if  the  bond  be  forfeited.  The  bond  obliges  the 
cautioners  to  produce  the  debtor  at  any  time  during  the 
progress  of  the  action  on  getting  reasonable  notice.  The 
creditor's  right  to  call  for  the  debtor  ends  on  the  process 

(A)  See  case  cited  note  (Q. 
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being  extracted.  When  the  right  is  exercised,  and  the  debtor 
appears,  it  is  then  for  the  Court  to  make  such  orders  to  pre- 
vent his  absconding  as  may  be  restsonable.  If  the  debtor  be 
not  produced,  the  bond  is  forfeited,  and  the  penalty  is  having 
to  pay  everything  that  is  due  in  the  action,  (t) 


Section  XIX. — ^Prooess  of  Multiplepoinding. 


1.  Competency  of  Action. 

2.  Proceedings  in  MuUiplq^dnding. 

3.  Ascertaining  the  fund  in  medio. 

4.  Order  for  Claims, 


6.  Becord    and    Disposal   of    the 
Claims, 

■ 

6.  Late  Appearance  of  Claimants, 


1.  Oompetency  of  Action. — ^When  two  or  more  persons 
are  claiming  from  another  something  which  he  holds  in  his 
possession,  the  process  by  which  the  right  to  the  thing,  or 
to  a  share  of  it,  may  be  determined,  is  called  a  multiple- 
poinding.  The  thing  in  dispute  may  consist  either  of 
money  or  of  goods ;  or  it  may  be  a  deed,  but  in  the  Sheriff 
Court  it  cannot  be  an  heritable  subject.  As  it  commonly 
consists  of  money,  it  is  called  the  Jiind  in  medio,  whatever 
its  exact  nature  may  be.  The  action  may  be  raised  by 
trustees  or  executors  for  the  purpose  of  obtaining  a  judicial 
discharge  of  their  intromissions.  (%)  It  may  also  be  raised 
by  any  person  who  is  subjected  to  competing  claims.  In 
this  case  the  essence  of  the  action  is  that  the  holder  be 
subjected  to  at  least  two  claims ;  that  is,  that  tliere  be  what 
is  called  double  distress.    A  claim  of  the  nature  of  a  debt 


(0  Mnir  v.  Oollett,  23  KoY.  1866,  diBtress   is   not   necessaiy.      It   is 

5  Mkoph.  47.  enough  that  the  holders  are  nnaUe 

{k)  Dnnbar  v.  Sinclair,  14  Not.  to   obtain  their  discharge  "without 

18^,  13  D.  64.    In  this  case  double  calling  the  claimants  into  court 
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upon  the  fund  (that  is,  a  claim  which  goes  to  diminish  the 
fund  and  not  to  demand  a  share  of  it),  where  the  holder  is 
competent  and  willing  to  dispute  the  claim,  does  not  give 
rise  to  the  kind  of  distress  which  authorises  a  multiple- 
poinding,  because  there  the  claim  can  be  settled  in  an 
ordinary  action  at  the  instance  of  the  claimant  against  the 
holder.  (2)  But  even  a  claim  of  debt  on  the  fund  may  make 
a  multiplepoinding  competent,  if  the  claimant  will  not  raise 
his  action  so  as  to  have  the  question  settled,  and  the  holder 
is  thus  impeded  in  paying  over  the  fund  to  those  whom  he 
considers  to  have  right  to  it.(n)  The  action  of  multiple- 
poinding is  one  for  the  actual  division  of  funds  requiring  to 
be  immediately  paid  over.  It  is  not  meant  for  the  settle- 
ment of  questions  of  right  which  do  not  require  to  be 
carried  into  effect  until  a  future  date.  Thus,  a  multiple- 
poinding is  not  a  competent  process  for  settling  how  a  fund 
is  to  be  divided  at  the  death  of  a  liferenter  who  is  still  in 
life.(o) 

2.  Proceedings  in  Multiplepoinding.— The  summons  of 
multiplepoinding  may  be  raised  either  by  the  holder  of  the 
fund  or  by  one  of  the  claimants ;  and,  as  the  holder  stands  as 
nominal  pursuer  in  all  cases,  the  body  of  the  summons  must 
always  tell  who  the  real  raiser  is.(p)  The  defenders  are  the 
difi'erent  claimants,  so  far  as  known  to  the  raiser.  If  the 
pursuer  be  only  nominally  the  raiser,  the  summons  must  be 
served  on  him  also,  (q)  The  summons  specifies  the  amount 
or  nature  of  the  fund  in  medio,  and  asks  that  the  pursuer 

(I)  Crokat   v.  Pamnure,  8   June        (n)  Blair's  Trostees  v.  Blair,   12 
1853,     15    D.     787 ;    Mitchell    v.     Beo.  1868,  2  Maoph.  286. 
Straohan,  18  Kov.  1869,  8  Maoph.         (o)  Nimmo   v.  Mnnay,  li   May 
154 ;  compare  Park  v.  Watson,   21     1868,  1  Macph.  792. 
Not.  1874,  2  R.  119.  (p)  16  and  17  Vict.  c.  80,  i  8. 

{q)  A.  8.  10  July  1889,  i  102. 


410  SPECIAL  FORMS  OF  ACTION.  [Pabt  m. 

shall  be  declared  to  be  only  liable  in  single  payment  to  those 
having  right,  and  concludes  that  the  defenders  shall  produce 
their  claims,  and  the  pursuer  be  decerned  to  pay  the  fund — 
deducting  his  expenses  of  process — ^in  such  way  as  may  be 
just,  and  that  such  of  the  defenders  as  have  no  right  be  pro- 
hibited from  troubling  him  in  future,  (r) 

Appearance  is  entered  in  the  usual  way,  but  claimants  on 
the  fund  may  appear  though  not  summoned. 

3.  Ascertainuig  the  Fund  in  medio. — On  the  cause  being 
called  the  first  matter  to  be  discussed  is  the  existence  and 
amount  of  the  fund  in  medio.  If  the  pursuer  admits  having 
it,  and  the  defenders  are  satisfied  with  his  statement  of  its 
amount,  there  will  be  no  litigation  on  this  point ;  but  if  these 
things  be  in  dispute  a  record  must  be  made  up ;  and,  in 
general,  it  will  be  necessary  to  order  a  condescendence 
(called,  in  this  case,  of  the  fund  in  medio)  to  be  given  in  by 
the  real  or  nominal  raiser,  and  to  allow  the  other  parties  to 
lodge  defences.  On  this  record  the  questions  as  to  the  fund 
in  medio  will  be  determined  as  in  an  ordinary  action. 


4.  Order  for  Claims. — On  its  being  admitted  or  estab- 
lished that  there  is  a  fund  in  medio,  the  next  step  is  to  find 
the  pursuer  liable  only  in  single  payment,  and  to  order  claims 
to  be  given  in  within  a  certain  short  space.  («)  When  the 
holder  has  no  claim  over  the  fund  he  is  frequently  ordered  to 
consign  it  at  this  stage ;  and  if  he  does  consign  it,  a  decree 
exonerating  him  is  pronounced.  If  there  be  any  doubt  that 
all  the  claimants  are  in  the  field  it  is  common  at  this  time 
to  advertise  for  claims. 

(r)  16  and  17  Vict.  c.  80,  Sch.  (A).     Ootinel «.  Ferguson,  6  March  1861, 
(«)  16  and  17  Vict  o.  80,  {  8 ;     28  D-  688. 
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5.  Beoord  a&d  Duposal  of  the  Olauns.— Any  number  of 
claimants  claiming  on  the  same  grounds  may  state  their 
claims  on  the  same  paper.  The  claim  is  called,  technically, 
a  condescendence  and  claim,  and  sets  forth  the  grounds  of 
the  demand  in  the  same  way  as  in  an  ordinary  condescen- 
dence. Pleas  in  law  are  added  as  usual,  and  then  in  a 
"claim''  is  stated  the  claimant's  precise  demand,  much  as 
he  would  state  it  in  a  con'clusion  of  a  summons.  When  the 
time  for  lodging  claims  expires  the  Sheriff  appoints  the  par- 
ties to  meet  him,  and  aUows  each  to  adjust  his  own  claim 
and  to  meet  the  averments  of  his  opponents  in  so  far  as 
necessary.  On  this  being  done,  the  record  is  closed.  (Q 
Among  the  parties  to  it  this  has  the  same  effect  as  the  clos- 
ing in  an  ordinary  action,  (t^)  and  it  is  incompetent  to  amend 
a  claim,  (v)  After  the  claims  are  lodged  the  Sheriff  some- 
times appoints  a  common  agent  where  the  interests  of  a 
number  of  claimants  are  or  ought  to  be  the  same.  This  pro- 
ceeding is  provided  for  by  the  Act  of  Sederunt  of  1839,  but 
it  is  not  much  used  now.(x) 

When  the  record  of  claims  has  been  closed,  their  discus- 
sion and  decision  proceeds  as  in  an  ordinary  action ;  and 
when  a  decision  is  pronounced  in  favour  of  any  one  of  the 
claimants,  those  to  whose  interest  it  is  adverse  may  appeal. 

6.  Late  Appearance  of  Olaimanta. — An  important  fear 
ture  in  multiplepoinding  is,  that  claimants  may  appear  at 
any  stage.  Even  when  they  know  of  the  proceedings — 
indeed,  even  when  they  have  been  called  as  defenders — the 
only  penalty  on  not  appearing  till  at  a  late  stage  is  to  exact 

(Q  16  and  17  Vict  o.  80,  {  8.  («}  Graham's  Trostee  v.  Graliam, 

(tt)    SteTonson  v.  Dombreck,   18     26  May  1868,  6  Macph.  820. 
Peb.  1856,  19  D.  462.  (x)  A.  S.  10  July  1889,  {  1C4. 
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payment  of  such  expenses  as  the  Court  thinks  reasonable.  (^) 
If,  however,  they  do  not  appear  till  decree  of  preference  has 
been  or  is  about  to  be  pronounced,  they  may  not  be  admitted, 
and  their  only  mode  of  protecting  their  interests  will  be  by 
declarator.  («)  The  liberty  of  appearing  late,  however,  does 
not  entitle  a  party  to  re-appear  who  has  appeared  and  lodged 
a  claim  but  has  neglected  to  go  on  with  it.  Such  a  party 
would  be  in  the  position  of  a  defender  who  has  lodged 
defences  in  an  ordinary  action ;  and  he  would  be  held  bound 
by  any  decision  pronounced  in  the  case,  subject  to  the  dis- 
cretion of  the  Court  to  repone  him  against  it,  in  the  same 
way  as  a  defender  in  an  ordinary  action  might  be  reponed 
against  a  decree  by  default. 


Section  XX. — ^Poinding  of  thb  Ground. 

Poinding  of  the  ground  is  a  diligence,  or  action  of  execu- 
tion, by  which  a  creditor  whose  debt  is  heritably  secured  at- 
taches the  effects  on  the  heritage,  so  as  to  make  them 
available  in  payment  of  principal  or  interest,  or  arrears  of 
interest.  The  debt  may  be  such  a  debt  as  is  due  by  a  feuar 
to  his  superior  for  feu-duties  or  casualties,  or  as  is  contained 
in  an  ordinary  heritable  bond.  But,  though  the  debt  must 
be  heritable,  the  immediate  creditor's  title  to  it  need  not 
itself  be  heritably  completed ;  his  title  may  be  only  personal, 
as  that  of  an  assignee  to  an  heritable  bond,  or  that  of  an 
executor  to  arrears  of  interest  or  feu-duties.  The  creditor 
must  not  be  in  actual  legal  possession  of  the  heritage,  be- 
cause in  that  case  he  would  be  in  the  same  position  as  if  he 

(p)  Jaffe  V.   Carruther,  8  March        (2)  Morgan  «.  Morris,  11  March 
1860,  22  D.  986.  1856,  18  D.  797. 
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were  proprietor,  and  would  have  to  proceed  against  the 
tenants  by  the  action  of  maills  and  duties ;  and,  in  regard 
to  moveables  left  on  the  ground  by  the  debtor  whom  he  has 
put  out  of  possession,  it  would  seem  that  they  are  secured  to 
him  without  further  diligence.  By  poinding  the  ground, 
goods  of  tenants  are  secured  only  to  the  extent  of  rents  un- 
paid by  them,  (a) 

The  summons  concludes  for  warrant  (1)  to  poind  the 
goods  or  other  moveables  on  the  ground,  under  the  restriction 
that  goods  of  tenants  or  occupants  shall  not  be  taken  to  the 
value  of  more  than  the  rent  or  other  prestations  due  by 
them ;  and  (2)  to  apprise  the  ground  right  and  property  to 
the  value  of  the  remainder,  to  the  effect  of  extinguishing  the 
right  of  the  debtor  or  vassal,  but  redeemably.(6)  The  title 
of  the  pursuer  is  set  forth,  and  the  defenders  called  are  the 
proprietor  and  the  tenants  or  occupants  of  the  land.  When 
the  action  is  defended  a  record  is  made  up  in  the  usual  way ; 
but  if  the  pursuer's  right  is  ex  facie  good,  the  Sheriff  cannot 
entertain  objections  to  it  founded  on  questions  of  heritable 
title. (c)  On  decree  being  pronounced,,  the  extract  is  a 
sufficient  warrant  to  poind,  without  other  precept  or 
authority,  and  no  charge  is  requisite,  (d)  The  poinding  in 
other  respects  proceeds  in  the  usual  way. 

(a)  Oampbe]l*B  Trs.  v.  Paul,  18  this  case  wiU  be  found  to  contain  a 
J§n.  1886,  13  S.  287 ;  and  Biown  o.  Taluable  exposition  of  the  law  as  it 
Scott,  21  Dec.  1859,  22  D.  278.  at  present  stands. 

(b)  1  BeU's  Com.  (5th  ed.),  p.  (d)  Kennedy  v.  Bnik,  17  Feb. 
688.  1852,  ,14  D.  513.     Lord  Medwyn's 

(c)  Ailsa  0.  Jeffray,  15  Feb.  1859,  opinion  contains  a  foil  exposition  of 
21  D.  492.    Lord  Deas'  opinion  in     the  mode  of  enforcing  the  decree. 
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Section  XXI. — ^Proceedings  under  the  Poor  Law  Act. 

Under  section  73  of  the  "  Act  for  the  Amendment  of  the 
Laws  relating  to  the  Relief  of  the  Poor,"(^)  paupers  who 
have  been  improperly  refused  relief  may  apply  to  the  Sheriflf 
for  redress.  The  proceedings  in  such  applications  are  regu- 
lated by  Act  of  Sederunt,  (g)  The  application  may  be  made 
without  the  intervention  of  an  agent,  and  either  verbally  or 
in  writing.  If  the  Sheriff  is  of  opinion,  upon  the  facts  stated 
by  the  applicant,  that  he  or  she  is  not  entitled  to  relief,  a 
deliverance  to  that  effect  is  pronounced;  and  against  this 
deliverance  there  is  the  usual  right  of  appeal.  If  the  Sheriff, 
however,  on  those  facts  thinks  the  applicant  entitled  to  relief, 
he  makes  an  order  directing  the  proper  relieving  officer  to 
afford  interim  relief  until,  on  or  before  a  day  fixed,  reasons 
for  the  refusal  are  lodged.  This  interim  order  must  be 
intimated  by  the  Sheriff-Clerk ;  and  if  the  reasons  are  not 
lodged  it  is  made  permanent.  Where  reasons  are  lodged, 
the  Sheriff  (if  required)  nominates  an  agent  for  the  appli- 
cant,  and  (if  necessary)  directs  a  record  to  be  made  up  and 
proof  to  be  led,  and  then  pronounces  judgment  in  common 
form,  either  finding  the  applicant  entitled  to  relief,  and 
ordaining  the  respondent  to  determine  the  amount,  or  find- 
ing that  the  applicant  is  not  entitled  to  relief.  The  Sheriff 
determines  only  as  to  the  pauper's  right  to  be  relieved ;  the 
question  of  the  amount  to  be  given  is  for  the  parochial 
authorities  under  the  review  of  the  General  Board  of  Super- 
vision. The  interim  order  may  be  continued  till  final  judg- 
ment, or  discontinued,  at  the  Sheriff's  discretion.      The 

(d)  8  and  9  Viot.  o.  88,  }  78.  (p)  A.  S.  12  Feb.  1846. 
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causes  are  conducted  on  the  same  footing  as  if  the  poor 
person  had  been  admitted  to  sue  in  forma  pauperis. 


Section  XXII. — ^Eemovings  and  Ejections. 


1.  NcUure  of  Proceedings. 

SOLEKN  REMOVINOB. 

2.  (hdinary  Rernovinge  {Agricultural 

Subjects). 

3.  Ordinary  Removings  (Non-Agri- 

cultural Subjects). 

4.  Extraordinary  Bemovings  (Legal 

Irritemcies). 
6.  Extraordinary   Bemovings  (Con- 
ventional Irritancies). 


BXTMMABY  BBMOVINOS. 

6.  Removings  from  Houses. 

7.  Removings  from  Houses  Let  for 

less  ^utn  a  Year. 

8.  Obligation  in  Lecue  to  Remove, 

9.  Removing  on  Letter  of  RemovaL 

BJlBOnONS. 

10.  Ejection  as  Enforcement  of  Re- 

moving. 

11.  Petition  for  Summary  Ejection. 


1.  Nature  of  Proceedings. — ^Bemoving  is  the  process  by 
which  a  tenant  whose  right  to  occupy  heritable  subjects  has 
come  to  an  end  is  warned  to  remove  (so  as  to  prevent  the 
effect  of  the  law  of  tacit  relocation),  and  is  ejected  if  he  fail 
to  attend  to  the  warning.  An  ejection  is  the  process  by 
which  a  person  who  has  no  kind  of  right  to  occupy  or  remain 
longer  in  an  heritable  subject  is  ejected  from  it. 

Bemovings  are  either  ordinary  or  extraordinary, — 
"solemn"  or  summary.  An  ordinary  removing  is  at  th(3 
natural  termination  of  the  tenant's  rights,  on  the  expiry  of 
the  time  for  which  the  subject  was  let;  an  extraordinary 
removing  is  when  the  tenant's  right  is  interrupted  during 
the  currency  of  the  lease  by  a  legal  or  conventional  irritancy. 
A  solemn  removing  is  one  in  which  a  summons  of  removing 
on  forty  days'  warning  is  required.  All  removings  in  which 
less  formal  proceedings  are  required  are  called  summary,  and 
they  are  of  three  kinds — (1)  where  verbal  warning  is  enough ; 
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(2)  removings  under  the  Act  of  1838,  (A)  for  houses  occupied 
for  less  than  a  year ;  and  (3)  under  the  Act  of  1853,  for  cases 
where  the  tenant  has  signed  an  express  or  implied  obliga- 
tion to  remove.  These  do  not  exhaust  all  the  kinds  of 
removings  which  are  competent,  but  they  will  be  found  to 
be  sufficient  to  meet  all  emergencies  that  can  weU  arise. 


SOLEMN  REMOVINGS. 

2.  Ordinary  Removings  (Agricultural  Subjects).— The 

power  of  removing  from  lands  let  for  agricultural  purposes  is 
regulated  by  an  Act  of  Sederunt  passed  in  1756.  The  land- 
lord must  raise  a  summons  of  removing  in  such  time  as  to 
leave  an  interval  of  at  least  forty  days  between  the  date  of 
execution  and  the  term  of  removal,  (z)  The  summons  is  in 
the  form  provided  by  the  Act  of  1853,  but  must  specially 
found  on  the  Act  of  Sederunt,  (i)  It  sets  forth  the  titles  of 
the  pursuer  and  defender,  or  defenders.  Sub-tenants  need 
not  be  called  unless  the  tenant  have  power  to  sub-let,  or  the 
landlord  have  recognised  them.  The  conclusions  are,  that 
the  defender  be  decerned  to  remove  at  the  term  under  pain 
of  ejection,  and  that,  in  case  of  opposing  the  summons,  he  be 
found  liable  in  expenses.  Sometimes  expenses  are  also 
asked  in  the  case  of  the  defender  not  removing  in  terms  of 
the  decree.  The  summons  is  served  on  an  indticice  of  six 
days. 

(A)  1  and  2  Vict.  o.  119.  for   the   term  which   comes   first. 

(i)  A.  S.  14  Dec.  1756,  2  2  (Alex-  Formerly  the    time  ran   from   the 

ander^s  Acts  of  Sederunt,  first  series,  calling. 

p.  76),  amended  by  16  and  17  Vict.  (k)  Gajrathers  o.  Stormont,  4  July 

c.  80,  2  29.    If  there  are  two  terms,  1764,  M.  13,868.    It  need  not  libel 

one   for  land   and   the   other  for  the  Act  of  1853 ;  Granger  v,  (Sefls, 

houses,  the  exeoation  must  be  timed  16  July  1857, 19  D.  1010. 
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If  the  defender  enters  appeai^nce,  the  case  is  put  out  for 
discussion  on  the  grounds  of  action  and  defence,  and  unless 
the  defender  can  instantly  verify  a  defence  excluding  the 
action,  he  must  come  prepared  with  a  cautioner  for  "  violent 
profits,"  that  is,  for  payment  of  all  damages  the  landlord  may 
suffer  should  the  tenant  keep  possession  longer  than  he  has 
right  to  do  so.  If  the  defender  come  so  prepared,  he  may 
plead  any  defences  he  thinks  relevant ;  a  record^slmade  up 
in  the  usual  way,  and  the  case  decided.  And  even  though 
he  should  instantly  verify  the  defence,  a  record  should  be 
closed  so  as  to  keep  the  case  in  form  and  preserve  evidence 
of  the  ground  of  decision. 

When  decree  of  removing  is  pronounced,  it  may  be 
extracted  within  forty-eight  hours.  (Q  The  form  of  the 
extract  (which  is  provided  for  by  Act  of  Sederunt  of  27th 
January  1830),  orders  the  tenant  to  remove  on  a  charge 
of  forty-eight  hours  at  or  after  the  term,  under  pain  of 
ejection. 

3.  Ordinary  Bemovings  (Non-Agricultural  Subjects).— 

It  is  not  altogether  clear  when  a  summons  of  removing  is 
required  for  subjects  which  are  not  agricultural.  For  such 
subjects  as  mills  (not  being  within  burgh),  mines,  and 
fishings,  it  seems  indispensable  to  have  a  summons  of 
removing  ;(w)  and  wherever  houses  in  the  country  have  any 
extent  of  land  attached  to  them,  especially  if  they  be  let  on 
lease,  (o)  it  is  not  advisable  to  dispense  with  a  summons 

(0  A.  S.  10  July  1839,  2  118.    As  (n)  Biddel  v.  Zinzan  (MiJls),  21 

decrees  of  removing  are  reviewed  by  Nov.  1671,  M.  13,828;    Gordon  v. 

suspension,  the  provisions  as  to  ex-  Burnet  (Fishings),  25  Feb.  1783,  M. 

traoting  contained  in  the  <yOurt  of  13,859.    As  to  mines,  see  Hunter  on 

Session  Act,  1868,  seem  inapplicable.  Landlord  and  Tenant,  vol.  ii  p.  83. 

See  supra.  (p)  Compare  infra,  art.  6. 

2o 
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unless  the  tenant  has  granted  an  obligation  to  remove.  In 
other  cases  it  seems  that  the  notice  to  remove  may  be  even 
verbal,  provided  that  it  be  distinct,  that  it  be  given  suffi- 
ciently long  before  the  term  to  prevent  tacit  relocation,  and 
that  it  be  sufficiently  proved. 

When  a  summons  is  used  in  the  case  of  non-agricultural 
subjects,  it  is  in  the  same  terms  as  the  summons  in  the  case 
of  agricultural  subjects,  except  that  the  Act  of  Sederunt  of 
1756  is  not  set  forth.  The  practice  of  warning  solemnly 
from  non-agricultural  subjects  by  a  precept  of  warning  from 
the  landlord,  under  the  Act  of  1555,  c.  39,  is  almost  obsolete. 


4.  Extraordinary    Bemovings    (Legal   Irritancies).— 

When  the  irritancy  on  which  the  currency  of  the  time  is 
interrupted  is  one  caused  by  the  operation  of  the  law,  as 
distinguished  from  one  caused  by  virtue  of  the  express 
terms  of  the  lease,  the  Sheriff  Court  has  no  jurisdiction  to 
remove,  except  in  two  cases  in  which  the  jurisdiction  has 
been  expressly  given  by  the  Act  of  Sederunt  of  1756. 

The  first  of  the  legal  irritancies  for  which  the  Sheriff  can 
remove  is  where  the  tenant  has  suffered  two  years'  rent  to 
be  in  arrear.  The  summons  concludes  to  have  it  declared 
that  this  irritancy  has  been  incurred,  and  to  have  the 
tenant  removed.  It  libels  the  Act  of  Sederunt  of  1756,  and 
proceeds  in  other  respects  like  any  ordinary  solemn  remov- 
ing, (g)    The  tenant  can  purge  the  irritancy  (that  is,  get 


(g)  A.  S.  14  Deo.  1766,  i  4.  The 
notion  that  the  tenant  does  not  re- 
quire to  find  caution  for  violent 
profits  in  such  oases  is  not  quite 
correct  (Gossar  v.  Home,  8  Feb. 
1847,  9  D.  617),  though  there  may 
be  cases  where  it  can  be  dispensed 
with  in  the  first  stages,  as  for  ex- 


ample if  there  be  a  bona  fide  dispute 
as  to  the  existence  of  arrears  (Mac- 
kenzie V.  Mackenzie,  23  May  1848, 
10  D.  1009),  or,  in  cases  brought  for 
the  second  legal  irritancy,  if  ihe  fact 
of  desertion  be  denied  (Oliver  v. 
Weir's  Trs.,  21  May  1870,  8  Macph. 
786). 
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leave  to  remain)  if  he  pays  the  arrears  at  any  time  before 
extract,  (r)  Where  the  lease  under  which  the  irritancy 
occurs  is  longer  than  twenty-one  years  in  duration,  it 
appears  to  have  been  thought  that  the  Sheriff  Court  had 
no  jurisdiction,  notwithstanding  the  Act  of  Sederunt — 
probably  on  the  ground  that  such  a  lease  is  of  the  nature 
of  a  right  to  property  rather  than  of  a  right  of  possession ;(«) 
and  accordingly  a  limited  statutory  jurisdiction  was  given 
by  the  Act  of  1853,  where  the  annual  value  of  the  subjects 
let  did  not  exceed  £25.  The  irritancy  is  the  ordinary  one  of 
allowing  two  years'  rent  to  run  in  arrear,  and  the  mode  of 
enforcing  it  is  mutatis  mutandis  the  same  as  that  for  remov- 
ing a  vassal  whose  feu-duty  is  in  the  like  position.(^) 

The  second  legal  irritancy  under  the  Act  of  Sederunt  of 
1756  occurs  where  a  tenant  runs  in  arrear  of  one  full  year's 
rent,  or  deserts  his  possession,  or  leaves  it  unlaboured  at  the 
usual  time  of  tilling.  In  any  of  these  three  cases  the  land- 
lord may  bring  an  action  calling  on  the  tenant  to  find 
caution  for  the  arrears,  and  for  the  rent  for  the  five  crops 
following,  or  till  the  end  of  the  lease,  if  it  ends  sooner.  In 
this  action  the  Sheriff  fixes  a  time  for  the  tenant  to  find 
caution ;  and  if  it  be  not  found,  decree  of  removing  is  pro- 
nounced as  in  an  ordinary  removing,  (w)  This  irritancy  the 
tenant  may  purge  in  the  same  way  as  the  one  already  men- 
tioned. 

The  legal  irritancy  incurred  where  the  tenant  does  not 

(r)  Balknden  v,  Argyle,  6   Jnly  (s)  Oompare  Stirling   v.   Walker, 

1792,  M.  7252.    If  he  fail  to  purge  20  Not.  1821,  F.O.,  and  the  oases 

the  irritanoy  before  extract,   eyen  oited  for  the  pursuer, 

though  the  decree  be  in  absence,  the  (t)  16  and  17  Vict.  o.   80,  §  82 ; 

opportunity  is  gone ;    Kennedy  v.  Whyte  v.  Gkrrard,  80  Nov.  1861,  2i 

Alison,  11  March  1807 ;  Hume  678,  D.  102. 

and  cases  there  cited ;    Hunter  on  (u)  ▲.  S.  14  Dec.  1756,  f  5. 
Landlord  and  Tenant,  voL  ii.  p.  184. 
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stock  his  farm  cannot  be  enforced  in  the  Sheriff  Court.  The 
Sheriff  can  pronounce  a  decree  ordering  the  tenant  to  stock 
his  farm,  but  he  cannot  carry  it  out.  (v) 

6.  Extraordinary  Bemovings  (Oonyentional  Irri- 
tancies).— ^Where  the  irritancy  is  conventional,  it  seems  that 
the  Sheriff  may  remove,  because  in  that  case  the  irritancy 
brings  the  lease  to  an  end  in  virtue  of  its  own  terms,  just 
as  much  as  if  the  number  of  years  specified  in  it  had  ex- 
pired, (a?)  Thus,  if  the  lease  say  that  a  tenant  who  becomes 
bankrupt  is  to  remove,  the  landlord  may,  on  that  event 
happening,  bring  his  action  (founding  upon  the  bankruptcy) 
before  the  Sheriff  and  get  the  tenant  put  out  ;(y)  but  only, 
it  seems,  if  the  tenant  be  notour  bankrupt,  (z)  because  the 
Sheriff  Court  is  supposed  to  be  incompetent  to  investigate 
su6h  a  matter.  A  distinction  has  been  attempted  to  be 
drawn  between  conventional  irritancies  which  are  penal  and 
those  which  are  not,  with  the  view  of  giving  the  Sheriff 
jurisdiction  in  the  latter  case  only;  but  the  distinction  is 
scarcely  intelligible,  for  all  irritancies  are  penal  in  any  sense 
in  which  that  word  can  be  used  in  connection  with  them,  (a) 

SUMMABT  BEMOVINGS. 

6.  Bemovings  firom  Hoiues. — Solemn  removings  are  not 
necessary  for  houses  even  when  in  the  country,  and  when 
having  gardens  and  ornamental  grounds  attached  to  them. 

(v)  Horn  v.  McLean,  19  Jan.  1830,  Q/)  Scott  v.  Wothenpoon,  27  Feb. 

8  S,  829 ;  M'Doagall  v.  Buchanan,  1829,  7  S.  481. 

11  Deo.  1867,  6  Macpli.  120.  (e)  Hog  «.  Morton,  4  March  1825t 

(x)   Hunter    on    Landlord    and  8  S.  617. 

Tenant,  Sd  ed.,  129,  and  authorities  (a)  See  Bae  v.  Henderson,  23  Feb. 

there  cited ;  Stewart  o.  Watson,  20  1887, 15  S.  663. 
July  1864,  2  Macph.  1415. 
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Forty  days'  warning  before  the  term  must,  however,  be  given 
to  the  tenant,  but  the  warning  may  be  verbal,  provided  it 
be  sufficiently  proved.  If  the  tenant  does  not  move  after  the 
warning,  he  may  be  ejected  on  a  summary  petition  to  the 
Sheriff.  Most  of  the  recent  cases  where  this  summary  kind 
of  removal  has  been  used  appear  to  have  related  to  tenements 
of  small  value,  and  to  tenements  where  no  written  lease  has 
existed,  but  both  those  considerations  in  the  present  matter 
must  be  immaterial,  because  the  value  cannot  govern  the 
matter,  and  a  lease  which  has  come  to  an  end  cannot  raise 
any  stronger  presumption  of  tacit  relocation  than  a  tenure 
imder  a  verbal  agreement.  (&)  If  the  landlord  thinks  it 
right,  there  is  no  objection  to  his  using  a  formal  .summons 
of  removing,  as  the  expenses  of  the  proceeding  fall  upon 
himself. 

Within  burghs,  removings  are  usually  conducted  ac- 
cording to  local  customs,  and  under  the  direction  of  the 
.  burgh  magistrates. 

7.  Bemovings  firom  Houses  let  for  less  than  a  Tear.— 
The  Act  of  1838  provides  a  summary  mode  of  removing 
tenants  from  premises  let  for  less  than  a  year  when  the  annual 
value  of  the  premises  does  not  exceed  £30.  (c)  The  statute 
gives  a  form  for  the  petition.  The  proceedings  are  con- 
ducted in  the  way  used  in  the  Small  Debt  Court,  with  this 
difference,  that  though  the  defender  does  not  appear,  the 
Sheriff  must  proceed  with  the  case  in  the  same  way  as  if  he 

(b)  Slowey  v.  Bobertson  (rent  £2,  fortalice  with  yaid  and  parkfi),  14 

12b.,  lease  Torbal),  2  Not.  1865,  4  July  1699,  M.   13,882;  Lnndin  p. 

Kaoph.  1 ;  Ghirnaide  v.  Park  (rent  Hamilton  (house  in  the  ooutxy),  19 

£6,  lease  yerbal),  8  March  1848,  5  D.  Dec.  1758,  M.  18,846. 

864 ;  Bamsay  v.  Oonheath  (manor  (c)  1  and  2  Vict.  o.  119,  ff  8  to 

house),  18  Deo.  1680,  M.   13,826;  14. 
Frendxaught  v.  Beaton  (tower  and 
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had  appeared ;  and  that  if  the  defender  appear  at  any  time 
before  the  decree  has  been  carried  into  execution,  he  may 
get  a  farther  hearing  upon  payment  to  the  complainer  of 
such  expenses  as  the  Sheriff  may  find  reasonable.  The 
form  of  the  decree  is  given  in  the  statute,  and  it  is  provided 
that  it  shall  be  final  and  not  subject  to  review  of  any  kind. 

Where  the  defender  appears  and  finds  caution  for 
violent  profits,  the  case  must  be  conducted  in  the  ordinary 
manner.  It  is  in  the  power  also  of  the  Sheriff,  if  he  does 
not  think  the  case  suitable  for  being  disposed  of  summarily, 
to  order  answers ;  and  in  that  case  also  the  action  goes  to 
the  ordinary  roll,  and  the  defender,  if  the  defence '  be  not 
instantly  verified,  must  find  caution  for  violent  profits. 

8.  Obligation  in  Lease  to  Semove. — Where  any  probative 
lease  specifies  a  term  of  endurance,  the  lease,  or  an  extract 
of  it  from  the  books  of  any  court  of  record,  has  the  same 
force  and  effect  as  an  extract-decree  of  removing  obtained  at 
the  instance  of  the  landlord  against  the  tenant,  provided 
that  certain  conditions  are  complied  with.  ((2)  Firstly ^  pre- 
vious notice  of  at  least  forty  days  must  be  given  to  the  party 
in  possession  before  the  expiration  of  the  term,  or,  where  the 
lease  has  separate  terms  for  lands  and  houses,  before  the 
term  which  comes  first.  This  notice  is  to  be  given  by  a 
sheriff'-officer  of  the  county  in  which  the  lands  and  heritages 
are  situated,  or  by  a  messenger-at-arms  in  the  statutory 
form,(e)  and  is  to  be  delivered  to  the  party  in  possession,  or 
to  be  left  at  his  ordinary  dwelling-house,  or  to  be  transmitted 
to  his  known  address  through  the  post  office.  This  notice 
must  {secondly)  be  proved  either  by  a  certificate  in  the 
statutory  form,(gr)  indorsed  by  the  officer  on  the  lease  or 

(d)  16  and  17  Vict.  c.  80,  §  80.  {g)  Act  quoted,  Sch.  (J). 

{e)  Act  quoted,  Sch.  (I). 
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extract,  and  attested  by  a  witness,  or  by  an  acknowledge- 
ment indorsed  by  the  party  in  possession,  or  by  his  known 
agent  on  his  behalf.  Thirdly ^  the  officer  ejecting  must  have, 
in  addition  to  the  lease  or  extract,  a  written  authority  from 
the  landlord,  or  from  his  factor  or  agent.  Fourthly^  the 
removal  or  ejectment  must  take  place  within  six  weeks  from 
the  expiration  of  the  term  of  endurance. 

A  tenant  threatened  with  ejection  under  these  provisions 
may  bring  a  suspension. 

9.  Removing  on  Letter  of  Removal.— Where  any  tenant 
grants  a  letter  of  removal,  either  holograph  or  attested  by  a 
witness,  in  a  form  provided  by  the  Act  of  1853,  (A)  the 
letter  has  the  same  force  and  effect  as  an  extract- decree  of 
removing,  and  is  a  sufficient  warrant  to  any  sheriff'-officer  of 
the  county  within  which  the  premises  are  situated  to  eject, 
provided  certain  conditions  are  complied  with.(i)  The  first 
and  second  of  those  conditions  are,  that  if  the  letter  bears 
date  more  than  six  weeks  before  the  term  of  removal,  notice 
must  be  given  and  proved  in  the  same  way  as  under  the 
preceding  article;  and  the  third  is,  that  in  like  manner 
the  ejection  must  be  carried  out  within  six  weeks  from 
the  term. 

The  proceedings  may  be  suspended  in  common  form. 


EJECTIONS. 

10.  lyection  as  Enforcement  of  Removing.— The  decree 
of  removing,  if  not  complied  with,  is  carried  into  force  by 
an  ejection  conducted  by  officers  of  court,  who  have  power 
for  that  purpose  to  open  shut  and  lockfast  places,  and  to 

(A)  lb.  Sch.  (K).  W  lb.  §  31. 
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remove  all  the  tenant's  goods  and  effects  from  the  premises, 
using  all  the  requisite  force  for  that  purpose.  In  all  ejec- 
tions except  those  under  the  Act  of  1838  a  charge  of 
forty-eight  hours  is  given  ;(i)  and  imder  that  Act  the  time 
for  the  charge,  if  any,  is  fibied  in  the  decree. 

11.  Petition  for  Section.— Petitions  for  ejection  are 
presented  against  parties  ^ho  have  no  legal  right  or  title  of 
any  kind  to  possess  the  subjects,  or  whose  right  or  title,  if 
they  ever  had  one,  has  been  broughtf  competently  to  an  end. 
Sometimes  the  petition  or  action — ^for  it  may  be  either — ^is 
called  one  of  intrusion,  where  the  defender  has  recently 
taken  possession  of  the  premises,  but  the  proceedings  are  in 
substance  the  same.  It  is  of  the  essence  of  such  a  petition 
that  it  contain  an  allegation  that  the  possession  of  the  re- 
spondent is  vicious  or  precarious  without  any  title.  (Z)  The 
proceedings  (mutatis  mutandis)  are  much  the  same  as  in 
the  process  of  removing. 


Section  XXIII. — ^Fboceedingb  cokcebnikg  Schools. 

1.  BemowU  of  Ttatkers.  I    2.  School  Boa/rd  EUctwM,  d». 

1.  Removal  of  Teachers.— Under  an  Act  passed  in 
1861,  (n)  the  jurisdiction  which  the  Presbyteries  of  the 
Church  of  Scotland  formerly  exercised  over  the  good  con- 
duct of  parochial  schoolmasters  was  transferred  to  the 
Sheriff.  The  Act  of  1861  was  repealed  by  the  Education 
Act  of  1872,  but  its  provisions  on  this  point  were  sub- 

{k)  A.  8.  27  JaiL  1830,  Sohedulo     6  Maopb.  961. 
(C) ;  Alexander's  A.  8.  p.  404.  (n)  24  and  25  Vict.  c.  107,  §§  14, 

(0  Hally  V.  Lang,  26  June  1867,     15. 
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stantially  re-enacted,  in  bo  far  as  concerned  teachers  in 
office  at  the  passing  of  the  new  Act.(o)  Where  a  com- 
plaint is  to  be  made  against  such  a  schoohnaster,  charging 
him  with  immoral  conduct,  or  with  cruel  and  improper 
treatment  of  the  scholars,  the  School  Board  may  complain 
to  the  Sheriff  of  the  county.  The  petition  must  specify  the 
particular  acts  in  respect  of  which  the  complaint  is  made. 
A  copy  is  to  be  served  upon  the  schoolmaster,  and  he  is 
required  to  appear  on  an  inductee  of  eight  days  to  answer  to 
the  complaint.  The  defender,  if  he  deny  the  charge,  may 
lodge  written  answers ;  or  he  may,  when  the  cause  comes  to 
be  tried,  simply  state  his  plea  to  be  not  guilty.  The  Sheriff 
thereafter  will  proceed  to  trial,  and  take  evidence  in  the 
manner  observed  in  ordinary  civil  cases.  Should  the  Sheriff 
find  the  complaint,  or  any  material  and  relevant  part  of  it, 
proved,  he  must  pass  sentence  of  deprivation.  The  sentence 
is  final,  and  not  subject  to  review.  There  is  no  need  for  the 
personal  presence  of  the  respondent  when  sentence  is  being 
pronounced. (p)  The  Sheriff  has  no  jurisdiction  over  teachers 
appointed  after  the  passing  of  the  Education  Act. 

2.  School  Board  Election  Disputes,  Ac.— Under  the 
Education  Act  of  1872  the  Sheriff  decides  any  question  or 
dispute  regarding  the  election  of  candidates  for  the  School 
Boards.  The  question  may  be  raised  on  the  petition  of  any 
person  having  a  legal  title  and  interest  to  raise  it.  It  is  to 
be  determined  summarily,  and  the  Sheriff's  determination  is 
to  be  final.  In  a  petition  of  this  kind  it  would  be  contrary 
to  the  meaning  of  the  Act  to  have  any  record  or  pleadings 
other  than  the  petition  and  the  interlocutors.    When  the 

(o)  85  and  86  Viot.  o.  62,  }  60.  (p)  Fleming  f .  Dickson,  4  March 

1868,  1  Macph.  fil7. 
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petition  is  presented,  the  usual  course  is  to  appoint  it  to  be 
served  on  the  respondents,  and  to  fix  a  diet  for  hearing 
parties.  If  necessary,  proof  is  then  ordered.  If  proof  is 
led,  no  record  of  it  is  kept.  And  there  is  no  appeal  from 
the  determination  of  the  presiding  judge,  (g) 

The  other  duties  of  the  Sheriffs  under  the  Education 
Act  of  1872  seem  either  penal  or  ministerial,  and  not  to  be 
such  as  can  give  rise  to  civil  litigation. 


Section  XXIV. — Skrvick  of  Heibs. 


1.  Jurisdictum* 

2.  Form  of  Petition, 

3.  PMication  of  the  Petition. 

4.  Proceedings, 

5.  Competing  Petitione, 


6.  Opposing  Petition, 

7.  Appeal  to  Cowrt  of  Session, 

8.  Recording  and  Extract, 

9.  Reduction  of  Service, 


1.  Jorisdiction. — Since  1847  the  service  of  heirs  has  pro- 
ceeded on  petition  to  the  Sheriff  instead  of  before  a  jury. 
The  regulations  have  been  re-enacted  in  the  recent  Titles  to 
Land  Consolidation  Act.(r)  In  a  petition  for  a  general 
service,  the  heir  applies  to  the  Sheriff  of  the  county  within 
which  the  ancestor  had  at  the  time  of  his  death  his  ordinary 
or  principal  domicile ;  and  in  the  case  of  a  special  service 
the  heir  applies  to  the  Sheriff  within  whose  jurisdiction  the 
lands,  or  the  burgh  containing  the  lands,  are  situated.  In 
both  cases  the  Sheriff  of  Chancery  has  a  co-ordinate  juria- 

(q)  85  and  86  Vict.  c.  62,  §  14.  to  have  a  record  of  pleading  and 

The  usual  coarse  has  not  commended  evidence,  or  for  the  case  to  be  re- 

itself   to  Dr  Patrick   Fraser,    who  heard  ab  initio — courses  which  seem 

hdlds  it  to  be  dear  that  there  is  not  to  have  been  contemplated,   flee 

an  appeal  from  the  Sheriff-Substitute  Journal  of  Jurisprudence,  voL  17, 

to  the  principal  Sheriff .  To  make  this  p.  828. 
effectual,  it  would  be  requisite  either         (r)  81  and  82  Vict  c.  101. 
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diction ;  and  he  has  the  sole  jurisdiction  in  general  services 
when  the  ancestor  had  no  domicile  in  Scotland  at  the  time 
of  his  death,  or  when  his  domicile  was  unknown  or  doubtful ; 
and  in  the  case  of  all  applications  relating  to  lands  situated 
in  more  counties  than  one.(9) 

2.  Form  of  Petition.— The  form  of  the  petition  is  pre- 
scribed by  the  statute.  In  the  case  of  a  general  service,  it 
sets  forth  when  and  where  the  ancestor  died,  and  where  he 
was  domiciled  at  the  time  of  his  death.  Then  it  states  the 
relationship  of  the  petitioner,  and  the  character  in  which  he 
desires  to  be  served.  If  it  be  under  a  deed  of  provision,  the 
deed  must  be  specified  by  its  date  and  the  name  of  the 
grantor,  or  be  otherwise  described  so  as  clearly  to  identify 
it.  If  it  be  a  deed  of  entail,  it  may  be  referred  to  as  already 
recorded  in  the  Register  of  Tailzies,  and  only  the  destina^ 
tion,  or  such  part  thereof  as  may  be  deemed  necessary, 
quoted. 

In  petitions  for  special  service  the  domicile  of  the  ances- 
tor need  not  be  set  forth,  but  the  lands  in  question  must  be, 
and  that  either  by  their  full  description',  or  by  some  leading 
name,  coupled  with  a  reference  to  some  prior  deed  recorded 
in  the  Begister  of  Sasines,  where  the  full  description  will  be 
found.  The  title  of  the  ancestor  must  be  set  forth ;  and 
when  it  is  an  entail,  the  conditions  must  either  be  entered  at 
full  length,  or  referred  to.  The  relationship  or  character  the 
petitioner  bears  is  then  set  forth  in  the  same  way  as  in  a 
petition  for  general  service. 

If  a  general  service  is  desired,  in  the  same  character  as 
that  in  which  the  special  service  is  asked,  it  may  be  craved 

(s)  81  and  82  Vict.  c.  101,  U  28     the  Sheriff  of  Chancery  (i  58)  is 
and  34.     The  provision  that  Sheriff     now  superfluous. 
Court  agents  may  practise   before 
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in  the  same  petition  as  that  for  special  service. 

Where  a  general  service  is  to  be  limited  by  a  specifica- 
tion, that  must  be  specially  mentioned,  and  the  specification 
duly  given. 

Where  proprietors,  one  or  more,  having  only  a  personal 
title,  have  intervened  between  the  petitioner  and  the  person 
last  infef t|  the  application  is  made  in  the  form  of  petition  for 
a  special  service.  The  form  for  it  is  provided  in  the  Con- 
veyancing and  Land  Transfer  Act  of  1874.(0 

The  petition  is  signed  by  the  petitioner,  or  by  his  manda- 
tory specially  authorised,  (w) 

8.  Publication  of  the  Petition.— The  petition  is  published 
at  the  Court-house,  and  at  the  office  for  Edictal  Citations  in 
Edinburgh.  The  publication  at  the  Court-house  is  given 
4by  affixing  a  short  abstract  of  the  petition  on  the  doors,  or 
on  some  conspicuous  place  in  the  Court,  or  in  the  office  of 
the  Sheriff-Clerk,  as  the  Sheriff  may  direct.  The  edictal 
publication  is  secured  by  leaving  a  short  abstract  of  the  peti- 
tion at  the  office  of  Edictal  Citations  at  the  General  Register 
Office,  Edinburgh,  (t;)  For  all  practical  purposes,  publication 
in  these  ways  can  have  no  value. 

Caveats  may  be  lodged  with  the  Sheriff-Clerk  by  any  per- 
son desirous  of  getting  special  notice ;  and  then  the  clerk 
must  post  a  notice  of  the  presentation  of  a  petition,  to  the 
address  given,  within  twenty-four  hours,  (x) 

4.  Proceedings. — No  evidence  can  be  taken,  or  decree 
pronounced,  in  the  petition  till  after  the  elapse  of  fifteen  (y) 

(Q  87  and  88  Vict.  o.  94,  §  10,  {f>)  Act,  §  80. 
printed  in  Appendix,  Part  IL  Ohap.  (x)  Act,  §  81. 
Vn.  (y)  Act,  §  88.    Twenty  days  in  the 

(u)  Act  81  and  82  Yiot  o.  101,  case  of  Orkney  and  Shetland  being 

§  29.  concerned. 
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ys  from  the  date  of  the  latest  poblication.  After  that, 
idence  may  be  led  before  the  Sheriff  himself,  or  before  a 
OYoet  or  bailie  of  any  citj,  or  royal  or  parliameotaiy  buigb, 
■  before  any  justice  of  peace,  or  before  any  notary-public, 
t  \>eIoTe  any  coxnniissioner  whom  the  tjherifi  may  name.(E) 
'he  evidence  ie  taken  down  in  the  same  way  as  imder  proof 
in  comxaiasion,  and  a  complete  inventory  of  all  documents 
produced  most  be  certified  by  the  Sheriff  or  the  person  before 
whom  the  evidence  was  led.  On  considering  the  evidence, 
ttie  Sheriff  prononnces  decree  serving  the  petitioner,  or  dis- 
missing the  petition  in  whole  or  in  part,  m  may  be  just 

5.  Otaapeting  Petitions. — Where  any  person  conceives 
himself  to  have  a  preferable  right  to  be  served,  be  may  pre- 
Eeikt  a  competing  petition  to  the  Sheriff ;  and  at  any  time 
before  pronouncing  decree  in  the  first  petition,  the  Sheriff 
may  sist  it  or  conjoin  it  with  the  second.  He  may  then 
&V\ow  each  of  the  parties,  not  only  a  proof  in  chief,  but  a 
conjunct  probation  in  reference  to  the  claim  of  the  other,  (a) 

6.  Opposing  Petition. — No  person  can  oppose  a  petition 
unless  he  has  a  competing  claim  to  be  served.  It  does  not 
sum  essential  that  an  opponent  should  lodge  a  notice  of 
appearance,  but  he  must  present  his  objections  in  writing. 
'^B  SherifT  is  then  directed  to  dispose  of  them  in  a  summary 
manner  after  hearing  (if  he  finds  it  necessary)  parties  orally 
thereon.  This  direction  allows  of  no  other  record  except  the 
petition  and  the  objections.  (6) 


(>)  Act,   S    83.      The    pcnrer   to  (A)  Act,  {  40.     This  clause  pbinly 

rittioM  and  notaries  to  take  evideooe  applies  to  cases  where  the  death  of 

is  new.  the  ancestor  is  admitted  and  ths  only 

(a)  let,  §  SS.  question  is  as  to  the  Berrioe.    Where 
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7.  Appeal  to  Court  of  Session. — ^Where  the  Sheriff  pro- 
nounces a  decree  refusing  to  serve,  or  dismissing  a  petition, 
or  repelling  the  objection  of  an  opponent,  the  decree  may  be 
brought  under  review  by  a  note  of  appeal.  This  must  be 
presented  within  fifteen  days  from  the  judgment,  (c)  It 
must  be  intimated  to  an  opponent  or  a  competitor.  The 
Court  of  Session  deal  with  such  appeals,  as  far  as  may 
be,  as  with  appeals  in  ordinary  actions,  allowing  addi- 
tional evidence  to  be  taken,  or  sending  the  case  to  a 
jury,  as  they  may  find  right.  (cZ)  If  the  Court  of  Session 
determine  to  serve,  they  remit  to  the  Sheriff  to  carry  out 
their  judgment,  (c) 

8.  Becording  and  Extract. — The  petition,  decree,  proof, 
and  inventories  of  documents,  are  transmitted  by  the  Sheriff- 
Clerk  to  the  office  of  the  Director  of  Chancery,  in  Edinburgh, 
on  the  application  of  the  petitioner,  and  the  extracts  are  pre- 
pared in  Chancery,  and  thereafter  returned  to  the  Sheriff- 
Clerk  to  be  given  to  the  party  or  his  agent.  Separate  ex- 
tracts may  be  had,  if  required,  where  the  petition  related  to 
separate  parcels  of  land.(/) 

A  copy  of  the  printed  index  of  all  the  services  in  Scot- 
land is  directed  by  the  Act  of  1874  to  be  kept  for  public 
inspection  in  every  Sheriff-Clerk's  office,  (y) 

9*  Redaction  of  Service. — After  a  service  has  been  car- 
ried through,  a  reduction  of  it  may  be  brought  at  any  time 

the  death  is  not  admitted,  there  is         (d)  Act,  §§  41,  42,  44,  and  45. 

nothing  to  prevent  any  party  inter-  V^en  a  record  is  required,  it  is  made 

ested  from  appearing.  up  in  the  Inner  House ;  Act,  §  77. 

(c)  Act,  §  42.     Twenty  days  are        (d)  Act,  as  quoted, 
allowed  in  the  case  of  Orkney  and        (f)  Act,  §  86. 
Shetland.  (g)  87  and  88  Vict  o.  94,  {  68. 
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within  twenty  years  (h)  by  any  party  having  a  competing 
title.  (^)  In  such  a  reduction  the  oniia  of  proof  lies  with  the 
pursner,  bnt  he  does  enough  if  he  shows  that  the  evidence 
on  which  the  service  proceeded  was  insufficient ;  and  should 
he  do  that,  the  defender  may  lead  farther  evidence,  (i)  The 
case  may  be  tried  by  jury,  or  in  any  way  in  which  civil 
causes  may  competently  be  tried. 


Section  XXY. — Sequestbations  fob  Bent. 


1.  Nature  of  Remedy, 

2.  Sequestration  in  Payment, 

3.  Form  of  Application, 

4.  Inventory  of  Effects, 

5.  Proceedings  if  Petition  Opposed, 

6.  Sale  of  Sequestrated  Effects. 


7.  Reporting  Sale, 

8.  Sequestration  in  Security, 

9.  Register  of  Sequestrations, 

10.  Ckkveat  or  Interdict  against 

Sequestration, 

11.  Breach  of  Sequestration, 


1.  Nature  of  Remedy. — A  sequestration  for  rent  is  the 
means  by  which  a  landlord  makes  the  effects  secured  to  him 
by  his  right  of  hypothec  available  in  payment  of  his  rent ; 
and  it  is  of  two  kinds.  Sequestration  in  payment  is  used 
when  the  term  of  payment  has  passed  with  the  rent  unpaid, 
and  sequestration  in  security  is  used  when  the  term  of  pay- 
ment has  not  come.  Frequently  the  same  petition  asks 
sequestration  in  payment  of  a  past  due  rent,  and  in  security 
of  a  rent  about  to  become  due. 

Practitioners  must  keep  in  view  that,  subject  to  the 
modifications  hereinafter  explained,  sequestrations  for  rent 
are  on  the  same  footing  as  ordinary  processes,  and,  in  parti* 
cular,  that  they  are  liable  to  the  statutory  dismissal  if  pro- 
ceedings are  not  taken  for  three  months.  (Q 

(A)  1617,  0.  18.  80  March  1868,  6  Maoph.  (H.  L)  £4. 

(0  Act,  I  43.  (I)  Ante,  p.  265,  art  8. 

{k)  Alexander  v.  Officers  of  State, 
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2.  Sequestration  in  Payment— In  agricultural  subjects 
the  crop  of  each  year  is  held  to  be  hypothecated  for  the  rent 
of  that  year ;  and  it,  along  with  the  stock,  is  secured  by 
the  right  of  hypothec  for  three  months  after  the  last  legal  or 
conventional  term  of  payment,  (n)  In  house  subjects  the 
hypothec  over  the  furniture  lasts  for  the  same  period  of  three 
months.  In  sequestrating,  therefore,  it  is  only  the  crop  of 
the  particular  year  which  can  be  touched  ;  and  the  seques- 
tration must  be  used  while  the  rights  of  hypothec  lasts,  (o) 

3.  Torm  of  Application. — ^The  application  is  by  petition 
setting  forth  the  title  of  the  applicant  and  of  the  respondent, 
the  lease  or  other  tenure  under  which  the  farm  or  house  is 
held,  the  date  at  which  the  rent  fell  due,  and  the  fact  that 
it  is  still  unpaid.  The  prayer  asks  the  Court  to  give  a  war- 
rant of  service,  and,  in  the  meantime,  to  sequestrate  the 
effects  on  the  premises  in  question,  and  to  authorise  an  inven- 
tory of  them  to  be  made.  The  prayer  may  also  contain  a 
conclusion  for  a  decree  of  payment  of  the  rent,(p)  which  it 
is  sometimes  useful  to  have.  In  special  circumstances,  to 
be  set  forth  in  the  petition,  the  prayer  may  also  ask  for 
authority  to  bring  back  effects  which  have  been  illegally 
removed  from  the  premises,  as  it  is  only  to  effects  on  the 
premises  that  the  power  to  sequestrate  extends,  (g) 

4*   Inyentory  of  Effects. — Unless  a  caveat  has  been 

(n)  80  and  81  Vict  o.  42,  §  4.  the  right  of  hypothec  is  more  ez- 

When  agrictdtural  produce  or  stock  tensiye,  bb  the  crop  may  be  seqaes- 

has  been  seqaeetrated,  fomiture,  im-  .  trated  at  any  time, 

plements,    and    imported   manures  (p)    A.  8. 10  July  1889,  { 151 ;  16. 

cannot  be  included ;  7^.  §  6.  and  17  Vic.  c.  80,  i  27. 

(o)  See  Act  quoted,  and  Hunter  on  {g)  M'Lellan  v.  Graham,  80  June 

Landlord  and  Tenant,  ii.  868.  Under  1841,  F.  2  Hunter,  894. 
leases  current  at  the  date  of  the  Act 
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lodged,  or  an  interdict  obtained,(r)  the  Court  sequeatrates 
and  grants  warrant  to  inventory  at  once  on  the  petition 
being  presented.  Under  this  warrant  an  officer  of  court,  in 
presence  of  a  witness,  makes  an  inventory  of  the  whole  effects 
secnred  by  the  hypothec,  and  returns  an  execution  signed  by 
himself  and  the  witness.  This  inventory  must  be  specific, 
and,  where  the  premises  are  large,  should  give  the  particular 
place  where  each  article  is  found,  so  that  there  may  be  no 
difficiilty  in  identifying  it.  The  inventory  measures  the 
extent  of  the  sequestration,  and  anything  not  specified  in  it 
is  not  sequestrated,  (a) 

5.  Proceedings  if  Petition  oppoeecL^Where  the  defen- 
der opposes  the  sequestration,  he  miist  enter  appearance  in 
the  usual  way.  If  he  find  caution  for  the  rent,  or  consign 
it,  the  interim-sequestration  will  be  recalled ;  and  it  vrill 
also  be  recalled  as  soon  as  it  is  made  to  appear  that  it  is 
illegal  When  the  litigation  goes  on,  a  record  is  made  up 
in  common  form.  Where  the  sequestration  has  been  recalled 
on  caution,  decree  for  payment  of  the  rent  and  expenses  in- 
curred may  be  given  against  the  tenant,  and  enforced  against 
him  and  the  cautioner  ;(i)  and  where  it  has  been  consigned, 
payment  may  be  given  out  of  the  consigned  money. 

6.  Sale  of  Sequestrated  Effocts — Where  the  sequestra- 
tion is  unopposed,  or  not  successfully  opposed,  a  warrant  to 
sell  is  granted.  This  warrant  may  be  given  after  the  three 
months  are  out,  provided  the  effects  have  been  inventoried 

(T-)  Infra,  art.  9.  16  Jnly  1874,  11  Scot.  Law  Kep.  672, 

(i)  Hamburgh  e.  Morton,  26  Feb.  Thia  case  wbh  decided  portlj  on  the 

1826, 8  S.  696.      As  an  exception  to  authority  of   the   Civil   Lew     Full 

thiB,  is  tlie  case   of  Beqnestreting  a  references  wi]l  be  found  in  Pncbta, 

pregnant  animal,  where  it  has  been  Fandekten,  §§  203,  21G. 
held  that  the  offspring  is  included,         (t)   Clark  v.  Dancan,  8  Dec.   1833, 

thonghnot  Bpecifiedj  liambir.  Qrant,  12  S.  ICS. 

2l> 
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within  the  three  months.  The  sale  is  by  pnblic  ronp,  and 
takes  place  at  the  sight  of  the  Clerk  of  Court  or  of  some 
person  appointed  by  the  Sheriff,(t«)  and  either  the  Sheriff, 
or  the  person  appointed  to  see  to  the  sale,  fixes  its  time  and 
place  and  provides  for  its  being  duly  advertised.  Gk)ods 
should  be  sold  to  the  extent  only  of  the  rent  and  expenses ; 
but  it  will  be  no  objection  that  there  is  a  small  surplus,  (t;) 

7.  Reporting  Bale. — Immediately  on  the  sale  being 
concluded,  or  at  least  within  fourteen  days  thereafter,  the 
roup  roll,  or  a  certified  copy  of  it,  and  a  state  of  the  proceeds 
and  expense  of  the  sale,  must  be  lodged  in  the  hands  of  the 
Clerk  of  Court ;  and  the  Sheriff,  if  he  see  cause,  or  on  the 
motion  of  either  party,  may  order  the  gross  proceeds  to  be 
consigned.  The  accounts  are  taxed  by  the  auditor;  the 
report  of  the  sale  is  approved  of  by  the  Sheriff;  and  any 
balance  remaining  over  is  paid  back  to  the  tenant,  (tc) 

8.  Sequestration  in  Security. — Before  the  term  of  pay- 
ment, if  the  tenant  be  in  embarrassed  circumstances  so  as 
to  endanger  the  rent,  the  landlord  may  sequestrate  in 
security,  and  the  proceedings  in  this  case  are  similar  to 
those  in  a  sequestration  for  payment,  except  that  warrant  to 
sell  cannot  be  granted  in  general  till  after  the  term  of 
payment.  Where,  however,  the  effects  are  perishable,  and 
the  tenant  is  bankrupt,  and  is  allowing  them  to  perish  for 
want  of  care,  or  making  away  with  them,  warrant  to  sell 
may  be  granted  at  once,  (a?)    The  Sheriff  may  also  appoint 


(tt)A.  S.  10  July  1889,  §  150.  (x)  Dow  v.  Hay,  25  June  1784, 

(o)    Galloway  «.   MTherBon,    16     M.   6202;    Wells  v,  Proudfooty   12 
Feb.  1830,  8  S.  589.  Feb.  1800,  Home  225. 


i 
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a  person  to  take  charge  of  the  sequestrated  effects  (tf)  where 
the  tenant  does  not  offer  caution  to  make  them  forthcoming. 
If  the  rent  he  paid  when  due  it  seems  that  the  landlord 
must  pay  the  expense  of  the  sequestration,  even  though  he 
had  reasonahle  ground  (such  as  the  existence  of  arrears)  for 
laying  it  on  at  the  time.(s!) 

9.  Begister  of  Beqnestrationfl.— Under  the  Hypothec 
Amendment  Act  of  1867  the  Sheriff-Glerk  is  bound  to  keep 
a  register  of  all  sequestrations  issued,  and  to  show  it  to  any 
one  applying  on  payment  of  a  fee  of  one  shilling,  (a)  The 
landlord  should  ascertain  that  this  registration  is  complete, 
as  the  validity  of  the  sequestration  may  be  questioned  if  it 
be  neglected. 


10.  Caveat  or  Interdict  against  Sequestration.— Where 
a  tenant  has  reason  to  believe  that  sequestration  is  about  to 
be  used  against  him  illegally,  he  may  lodge  a  caveat  which 
will  ensure  him  an  opportunity  of  being  heard  before  the 
warrant  is  issued.  When  he  wishes  the  question  at  issue 
between  himself  and  the  landlord  settled  without  waiting 
till  the  latter  chooses  to  move,  he  can  apply  for  interdict. 
In  both  cases  the  landlord's  right  to  sequestrate  will  not  in 
general  be  interfered  with,  except  on  caution  or  consig- 
nation. (6) 

Where  a  third  party  complains  that  his  goods  have  been 
improperly  included  in  the  inventory,  his  remedy  is  to 


(y)  A.  8.    10  July  1889,   {  162.  The  obligation  to  register   applies 

The   power   is   applioable   to   any  also   to   sequestrations   under    the 

sequestration.  Small  Debt   and  Debts    Beooyexy 

(s)    Gordon   v.   Snttie,   11   June  Aots. 

1886, 14  8.  964.  (b)  2  Hunter,  408. 

(a)  M  and  81  Viot.  o.  42,  f  7. 
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crave  leave  to  appear  in  the  sequestration  and  to  state 
objections.  It  is  irregular  and  unnecessary,  if  not  absolutely 
incompetent,  to  proceed  in  the  more  expensive  way  of 
applying  for  interdict,  (c) 

11.  Breach  of  Sequestration. — If  the  tenant  removes  or 
sells  the  sequestrated  effects,  he  is  liable  to  be  imprisoned 
on  a  summary  petition  for  breach  of  sequestration.  It 
hardly  requires  to  be  said  that  he  is  also  liable  for  all  loss 
and  damage  he  may  occasion.  Any  who  knowingly  assist 
him  in  these  things  render  themselves  liable,  not  only 
to  summary  imprisonment  in  the  same  way,  but  also  in 
payment  of  the  rent.  It  is  not,  however,  a  breach  of 
sequestration  for  the  tenant  to  use  such  of  the  sequestrated 
effects  as  are  required  for  the  sustenance  of  his  servants, ((2) 
or  of  sequestrated  animals,  (e)  even  though  the  effects  be 
consumed  in  the  using:  And  where  the  tenant  is  in  bona 
Jidea  in  what  he  does  he  will  not,  even  though  he  break  the 
sequestration,  be  liable  to  any  arbitrary  punishment.  Thus, 
where  a  tenant  thought  that,  in  accordance  with  the  general 
custom  in  his  county,  a  certificate  by  the  clerk  of  caution 
having  been  lodged  was  a  sufficient  recall  of  a  sequestration, 
and  acted  accordingly,  he  was  held  not  liable  in  punish- 
ment, (gr) 

Where  a  petition  for  breach  of  sequestration  prays  for 
penal  consequences,  the  concurrence  of  the  public  prosecutor 
should  be  obtained,  as  in  the  case  of  a  petition  for  breach  of 
interdict. 


(e)  Lindsay  v.  Wemyss,  18  May  (e)   Miller  v,  Paierson,  23  June 

1872,  10  Macph.  708.  1861,  9  S.  792. 

(d)  M*Glafihan  v.  Atholl,  29  June  (p)    Kippen   o.    Oppenheim,    80 

1819,  F.O.  June  1846,  8  D.  957. 
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Section  XXVI. — Suspension. 

Suspensions  of  the  decrees  obtained  under  the  sumiQary 
diligence  system  in  use  in  Scotland  are  competent  to  a 
limited  extent  in  the  Sheriff  Court.  Where  a  charge  has 
been  given  on  any  decree  of  registration  (which  has  pro- 
ceeded upon  a  bond,  bill,  contract,  or  other  form  of  obliga- 
tion, registered  in  any  Sheriff  Court  books,  or  in  the  books 
of  Council  and  Session,  or  other  competent  books),  for 
payment  of  any  sum  of  money  not  exceeding  the  sum  of 
twenty-five  pounds  of  principal,  exclusive  of  interest  and 
expenses,  a  suspension  may  be  brought  in  the  Sheriff 
Court.  (A)  It  will  be  observed  that  the  power  here  is  very 
limited ;  that  it  applies  only  to  the  case  of  a  charge  for 
payment  having  been  given,  and  of  the  amount  charged  for 
not  exceeding  twenty-five  pounds,  exclusive  of  interest  and 
expenses ;  and  that  no  mention  is  made  of  any  power  of 
liberating  from  prison  where  the  charge  has  already  been 
foUowed  by  imprisonment. 

The  application  must  be  made  to  the  Sheriff  Court  of  the 
domicile  of  the  person  charged.  It  cannot  be  made  except 
on  sufficient  caution  ;(i)  but  suspension  seems  always  to  be 
competent  on  that  being  found,  although  in  most  other 
kinds  of  suspensions  consignation  is  requisite,  either  at 
common  law  or  under  the  obligation  on  which  the  decree  has 
followed.     Sefore  the  sist  can  be  granted  the  caution  must 

(h)  1  and  2  Viot.  o.  119,  §  19,  and  only  allowed  (under  special  autho- 

A.  S.  10  July  1889,  §§  116, 117,  and  rity)  when  sufficient  caution  cannot 

lis.  be   got.      See  Brown  v.  Denholm 

(t)  What   is   called    **Juratozy"  (Glasgow  Sh.  Gt.)  1874,  18  Journal 

caution   must   be   held   to    be  in-  of  Jurisprudence,  448. 
sufficient.    It  is  a  kind  of  caution 
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be  found  for  the  sum  charged  for,  and  for  the  interest  and 
expenses  to  be  incurred  in  the  Sheriff  Court.  On  the 
caution  being  found  the  Sheriff  has  power  to  sist  execution 
against  the  petitioner,  to  order  intimation  of  the  petition, 
and  thereafter  to  proceed  with  the  petition  in  the  same 
manner  as  in  the  case  of  other  summary  petitions. 

The  sist  should  be  immediately  intimated  to  the  charger. 
If  he  does  not  reside  within  the  county  the  order  should  be 
endorsed  by  the  Sheriff-Clerk  of  the  county  where  he  does 
reside.  If  he  lives  out  of  Scotland,  the  intimation  should  be 
made  to  the  mandatory,  or  other  person  in  this  country  at 
whose  instance  the  diligence  is  being  carried  out,  for,  al- 
though this  may  not  be  complete  legal  intimation,  it  would 
not  be  safe  after  this  for  the  holder  of  the  decree  to  go 
further. 

Appeals  from  Sheriff-Substitute  to  principal  Sheriff  may 
be  taken  in  suspensions  in  the  usual  way,  but  there  is  a  provi- 
sion that  the  Sheriff's  decision  on  any  preliminary  objection 
to  the  competency  or  regularity  of  the  petition  shall  be  final 
This  provision,  however,  it  will  seldom  be  necessary  to  found 
upon,  because  nearly  everything  it  could  apply  to  is  more 
stringently  provided  for  by  the  provision  of  the  Act  of 
1853,(1)  prohibiting  all  review  of  decisions  in  causes  not 
exceeding  the  value  of  twenty-five  pounds. 


Section  XXVII. — ^Taxation  of  Agents'  Acoount& 

The  Act  of  Sederunt  of  1839  provides  simple  machinery 
for  taxing  accounts  between  agent  and  client  in  certain 

{k)  16  and  17  Yiot  o.  SO,  §  22. 
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cases.  Tbe  ptovisioti  ^plies  only  to  accooDts  incurred  in 
reference  to  actions,  and  where  the  client,  moreover,  does 
not  dispute  his  liability.  The  agent  or  client  may  present  a 
summary  application  to  the  Sheriff  before  whom  the  cause 
d'ependa  or  depended,  for  authority  to  have  the  account 
taxed.  This  is  intimated  on  a  service  of  at  least  seven  days, 
and  then  the  account  is  remitted  to  the  auditor  and  taxed; 
and  each  part;  can  object  to  the  taxation,  or  appeal  against 
the  Sherifi's  judgment  as  in  an  ordinary  action.  On  the 
amount  of  the  account  being  ascertained,  decree  for  it  may 
be  given,  extracted,  and  enforced  in  the  usual  way.  (2) 


Section  XXVIII. — Actios  or  TaANflPKEKHCE. 

The  action  of  transference  is  the  means  by  which  the  re- 
presentative of  a  deceased  pursuer  or  defender,  who  will  not 
sist  himself,  is  forced  to  appear  and  pursue  or  defend  the 
action  te  which  his  ancestor  has  been  a  party.  The  summons 
sets  forth  what  the  original  action  was,  and  the  capacity  in 
which  the  person  called  represents  the  deceased,  and  con- 
cludes that  the  representative,  in  the  case  of  a  pursuer,  shall 
be  ordained  to  appear  and  proceed  with  the  cause,  and,  in 
the  case  of  a  defender,  shall  be  decerned  against  in  terms  of 
the  original  conclusions.  The  action  can  be  raised  in  the 
Sheriff  Court  only  when  the  Sheriff  before  whom  the  original 
cause  depended  has  jurisdiction  over  the  representative 
aleo.(n)  If  this  Sheriff  has  no  jurisdiction  over  him,  the 
action  must  be  raised  in  the  Court  of  Session.    It  would  be 

(I)  A.  B.  10  July  1889,  !  110.  March  1S88,  16  B.  907,  and  anOio- 

(n)  Bm  Cameron  e.  Cb«pmaii,  9     titieB  thars  oit«d. 
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of  no  avail  to  raise  it  before  the  Sheriff  to  whose  jurisdiction 
the  representative  was  liable,  because  the  original  action 
could  not  be  remitted  to  that  Court. 

In  the  action  of  transference,  the  only  question  discussed 
is  the  competency  of  transferring ;  and  that,  when  disputed, 
is  disposed  of  as  in  an  ordinary  action.  Should  the  Court 
decide  to  transfer,  the  action  of  transference  is  remitted  to, 
or  conjoined  with,  the  original  action,  and  that  is  proceeded 
with.  Should  the  transference  be  in  the  Court  of  Session, 
the  original  action  must  be  removed  there  by  appeal  ob  con- 
tingentiam. 


Section  XXIX. — ^Tutobs  and  Choosing  Curatobs. 


1.  Chooting  Curaton, 

2.  Curatorial  Inventories, 


3.  Act  of  Curatory, 

4.  Tutorial  Inventories. 

1.  Ohoosixig  Curators. — Where  the  father  of  a  minor  above 
the  age  of  puberty  has  died  without  naming  curators,  the 
minor  may  choose  them.  In  order  to  do  this  the  minor 
raises  a  summons  (or  edict)  of  curatory,  in  which  he  or  she 
calls  two  of  the  nearest  of  kin  on  the  father's  side,  and  two 
on  the  mother's  side,  and  all  others  having  interest,  to  hear 
and  see  the  curators  chosen  and  the  curatorial  inventories 
given  up.  (o)  The  next  of  kin  are  named  individually,  and 
cited  in  the  usual  manner ;  and  the  "  others  having  interest" 
are  cited  edictally  at  the  market  cross  of  the  head  burgh  of 
the  county  within  which  the  minor's  lands  lie,  or,  if  he  has 
no  lands,  at  the  head  burgh  of  his  own  domicile,  (jp)     The 

{o)  1555  c.  35 ;  Wallace  v.  Ken-         (p)  1555  o.  35. 
nedy,  29  July  1674,  M.  16,290. 
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summons  is  brought  in  the  Sheriff  Court  within  whose  juris- 
diction the  minor  resides ;  and  if  it  has  to  be  served  on  per- 
sons beyond  the  jurisdiction  it  must  of  course  be  duly  in- 
dorsed, (g)  If  the  next  of  kin  are  out  of  Scotland,  applica- 
tion must  be  made  to  the  Court  of  Session. (r)  The  summons 
proceeds  on  an  inductee  of  nine  days.  On  the  summons  being 
called  in  Court  the  minor  appears  and  makes  choice  of  one 
or  more  parties  to  be  his  curators,  whose  appointment  he 
may  make  simple  or  joint,  with  a  sine  quo  non  or  a  quorum, 
conditionally  or  unconditionally.  («)  The  curators  then  ac- 
cept the  office  (in  writing),  and  take  the  oath  de  fdeli  adr 
ministratume.  If  they  be  not  present,  a  commission  may  be 
granted  to  take  their  acceptance  and  oath.  Usually  the  next 
of  kin  do  not  appear,  but  when  they  do  appear  the  proceed- 
ings are  the  same. 

2.  Onratoral  Inyentories — The  next  step  is  for  the  cura- 
tor to  give  up  an  inventory  of  aU  the  property  of  the  minor. 
If  the  next  of  kin  have  appeared,  they  appoint  a  delegate  to 
concur  with  the  curator  in  making  up  the  inventory,  and 
when  they  do  not  appear  the  Court  appoints  a  delegate  to 
concur  for  them.  On  the  inventory  being  made  up,  three 
copies  are  prepared  and  lodged  by  the  curator.  One  copy 
is  set  aside  for  the  next  of  kin,  the  second  is  recorded  in  the 
books  of  Court,  and  the  third  is  given  back  to  the  curator. 

3.  Act  of  Onratoiy. — ^When  these  things  are  completed 
an  act  of  curatory  is  extracted,  and  the  curator  is  then  fully 

(g)  Bnznet  v.  Burnet,  1685,  M.  of  such  of  the  next  of  kin  as  are 

16,306 ;  1  and  2  Vict  o.  119,  i  24  abroad ;    Buchan,   7  June  1873,  11 

(r)  This  seems  unavoidable  from  Macph.  662. 

the  want  of  jurisdiction.    The  Court  («)  Fraser  on  Parent  and  Child,  by 

of  Session  may,  however,   (in  the  Cowan,  p.  358. 
application)  di^ense  with  the  citing 
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installed  in  his  office.  The  curator  thns  appointed  acts  both 
in  lawsuits  and  in  ordinary  business.  Where  there  are  no 
such  curators  the  Court  may  appoint  a  curator  cui  litem  to 
act  in  any  particular  action  which  is  depending. 

4.  Tutorial  Inyentories. — Although  tutors  cannot  be  ap- 
pointed, they  may  give  up  the  tutorial  inventories  in  the 
Sheriff  Court  in  a  manner  similar  to  that  used  by  curators. 
When  the  inventories  are  prepared  and  signed  by  the  nearest 
of  kin  on  each  side,  they  are  presented  (along  with  a  peti- 
tion) to  the  Sheriff  for  authority  to  record.  Where  the  next 
of  kin  have  refused  to  concur,  the  petition  is  served  on  them, 
and  calls  on  them  to  see  the  Sheriff  name  delegates  to  sign 
for  them ;  and,  unless  cause  is  shown  to  the  contrary,  the 
Sheriff  exercises  that  power. 
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SMALL  DEBT  COURT. 


1.  Jurisdiction, 

2.  Nature  of  ProeeedingB. 

3.  SmaU  DeU  Circuiti. 

4.  Agents  in  Small  Debt  Courts, 

5.  WTiat  Actions  Comj^etent, 
a  Petitory  Actions. 

7.  Summons. 

8.  Citation, 

9.  Arrestment  in  Security. 

10.  Decru  in  Absence  of  Defender, 

andBeponing. 

11.  Absolvitor  in  Absence  of  Pursuer, 

and  Be-hsaring. 

12.  Bemdtsfrom  the  Ordinary  Court. 


13.  Bemitting  to  Ordinary  Court. 

14.  Counter  CUwrns. 

16.  Hearing  and  Evidence. 

16.  Judgment  and  Decree. 

17.  Extract. 

18.  Execution, 

19.  At  whose  Instance, 

20.  Execution  beyotid  County. 

21.  Poinding  and  Sale. 

22.  ifnpfMOfmMfU. 

23.  Arrestment  in  Execution, 

24.  Furthcoming. 

25.  MuUiplqpoinding, 

26.  ^^jueA^tYitton. 


1.  Jurisdiction.— The  Small  Debt  Court  is  for  the  sum- 
mary disposal  of  causes  for  the  payment  or  distribution  of 
sums  of  money  not  exceeding  the  amotmt  of  £12.  In  the 
original  Small  Debt  Act  of  1825  the  limit  was  £5,  which 
was  extended  by  a  new  Act,  in  1829,  to  £100  Scots.     This 
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Act  repealed  that  of  1825.  (a)  When  the  Act  of  1837 
(which  is  the  present  Small  Debt  Act)  was  passed,  the  Act 
of  1829  was  repealed,  and  various  improvements  made  in  the 
forms,  but  the  jurisdiction  remained  at  £8,  6s.  8d.(6)  In 
1853  it  was  extended  to  £12.(c)  From  some  expressions  in 
the  Act  of  1837  it  probably  was  intended  that  the  jurisdic- 
tion should  also  apply  to  disputes  about  things  other  than 
money,  of  less  than  the  value  in  question,  but  the  intention 
has  not  been  carried  out.  In  the  Small  Debt  jurisdiction 
the  Sheriff  is  not  exercising  a  statutory  jurisdiction  where 
his  whole  powers  are  contained  in  the  statute,  but  he  is 
exercising  the  full  powers  of  his  ordinary  jurisdiction  with 
certain  additional  facilities  conferred  by  the  statute,  (d)  It 
is  important  to  bear  this  in  mind  when  cases  occur  for  which 
the  statute  has  not  specially  provided. 

2.  Nature  of  Proceedings. — The  proceedings  are  of  a 
summary  kind.  There  are  no  written  pleadings  except  the 
summons ;  the  evidence  is  not  reduced  to  writing,  and  the 
orders  of  Court  are  not  written  at  length  in  interlocutor 
sheets,  as  in  ordinary  causes,  but  are  shortly  minuted  in  a 
book  signed  each  court-day  by  the  Sheriff.  A  form  of  this 
book  is  provided  by  the  statute,  and  it  is  the  only  record  re- 
tained in  the  court,  (e) 

Certain  court-days  are  usually  appointed  for  calling  the 
Small  Debt  roll,  but  these  are  for  conyenience  only,  and  a 
case  may  be  adjourned  to  any  other  day.  (g)  The  Table  of 
Fees  must  be  printed  and  hung  up  in  the  court  room. 

(a)  10  Oeo.  rv.  o.  55.  injhi);  and  Fraser  «.  Mackintosh,  19 

(*)  I  Vict  c.  41.  Deo.  1867,  6  Macph.  170. 

(c)  16  and  17  Vict.  c.  80,  §  28.  («)  1  Vict.  c.  41,  }  117. 

(d)  See  Scott  v.  Letham,  22  Ifay         (g)  Weatherstone  v.  Oourlay,   13 
1846,  6  BcU'a  Ap.  Ga.  126  (quoted  April  1860,  3  Irvine,  589. 
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3.  Small  Debt  Circuits.— For  the  Small  Debt  Courts 
the  counties  or  Sheriff  Court  districts  are  sub-divided  into 
smaller  districts,  and  Circuit  Courts  are  held  in  each  at  dif- 
ferent periods  in  the  year.  These  divisions  are  made  for 
convenience  sake.  It  was  at  one  time  thought  that  it  was 
imperative  on  the  pursuer  to  bring  his  action  in  the  district 
in  which  the  defender  was  domiciled,  unless  where  he  got 
leave  from  the  SherifiF,  on  special  cause  shown,  to  bring  it  in 
another  district.  But  this  reading  seems  incorrect,  and  has 
been  decided  to  be  so.  (A)  The  clause  of  the  statute 
governing  the  matter  is  somewhat  obscure,  but  the  pursuer 
has  his  choice  to  bring  the  action  either  in  the  principal 
court  or  at  the  circuit  court  in  which  the  defender  resides. 
If  there  be  different  defenders  residing  in  different  circuits 
the  case  must  be  brought  in  the  principal  court. 

The  Sheriff  may  at  any  time  remove  causes  from  any  one 
court  to  any  other,  or,  on  special  cause  shown,  allow  the 
summons  to  be  issued  in  a  different  court  from  that  to  which 
it  would  naturally  fall.  This  special  cause  may  be  shown 
either  in  writing  lodged  with  the  Sheriff-Clerk  or  on  verbal 
application  in  open  court,  and  it  is  enough  to  show  that  the 
course  proposed  will  be  expedient  for  the  ends  of  justice,  (i) 

4.  Agents  in  Small  Debt  Courts. — Agents  are  not  al- 
lowed to  appear  in  the  Small  Debt  Court  except  with  the 
special  leave  of  the  Sheriff,  to  be  obtained  on  cause  shown, 
and  recorded  in  the  Book  of  Causes.  The  parties  must 
appear  in  all  ordinary  cases  by  themselves,  or  by  a  member 
of  their  family,  or  by  such  other  person  (not  being  an  officer 

(h)  M'Gregor  p.  Stewart,  23  Sept.     J.  0.  92. 
1868  (Aberdeen  Circuit),  1  CJouper,         (t)  1  Vict.  c.  41,  J  28. 
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of  court,)  as  the  Sheriff  may  allow,  (i)  When  agents  do 
appear,  there  is  no  provision  for  making  their  remuneration 
a  charge  in  the  cause.  The  statute  appears  to  have  intended 
that  a  party  desiring  the  assistance  of  an  agent,  and  showing 
cause  for  obtaining  it,  should,  nevertheless,  have  it  at  his 
own  cost  only,  for  it  is  anxiously  provided  that  no  other  fees 
are  to  be  taken  or  allowed  except  certain  specified  fees. 
Another  view,  however,  is  taken  in  some  courts,  and  it  is 
imderstood  that  small  fees,  fixed  at  the  discretion  of  the 
Sheriff,  are  allowed.  When  cases  are  remitted  from  the 
Ordinary  to  the  Small  Debt  Court,  it  is  usual  to  allow  the 
expenses  of  agents. 


6.  What  Actions  Oompetent. — There  are  four  actions 
competent  in  the  Sheriff  Court,  viz.,  the  Ordinary  or  Petitory 
Action,  the .  Action  of  Furthcoming,  Multiplepoinding,  and 
Sequestration  for  Bent.  The  special  proceedings  under  the 
Employers  and  Workman  Act,  1875,  have  been  noticed.  (Q 

6.  Petitory  Actions. — The  petitory  action  may  conclude 
for  payment  of  a  sum  of  money,  due  on  any  kind  of  claim, 
competent  in  the  Ordinary  Court,  not  exceeding  the  value 
of  £12.  It  may  also  conclude  for  payment  of  penalties  due 
for  statutory  offences  ;(n)  and  there  is  a  provision  that  claims 
for  compensation  for  injury  by  riot  may  be  settled  under  it.  (o) 
It  is  the  value  of  the  claim  at  the  date  of  bringing  the  action 
which  is  the  standard.  If  it  be  over  £12  it  may  be  re- 
stricted to  that  amount,  the  pursuer  being  held  to  have 


{k)  1  Viofc.  c.  41,  a  14  and  16.  (n)  SmaU  Debt  Act,  §  2  ;    Act  of 

ll)  Bupra,  Part  in.  Ohap.  IL  Bee*     1858,  {  26. 
tion  XTZX.  (o)  SmaU  Debt  Ao^  §  22. 
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abandoned  tbe  rest  of  his  claim.     The  expenses  of  bringing 
or  conducting  the  action  are  not  included. 

If  a  pursuer  have  several  distinct  claims  against  a  defender, 
each  not  exceeding  £12,  he  may  bring  separate  actions  for 
them,  though  the  total  of  the  claims  may  exceed  £12.  (p) 
When  the  defence  brings  out  a  question  of  more  than  £12 
in  value,  it  is  the  Sheriff's  duty,  if  asked,  to  remit  to  the 
ordinary  roll,  (q) 

7.  Summons. — ^The  form  of  summons  is  provided  by  the 
statute,  (r)  The  origin  of  the  debt  or  ground  of  action,  and 
whenever  possible  the  date  of  the  cause  of  action  or  last  date 
in  the  account,  must  be  inserted.  The  summons  must  of 
course  be  relevant,  and  the  ground  of  action,  shown  in  some 
way ;(«)  but  it  need  not  be  stated  at  length  or  in  detaiL(0 
Accounts  founded  on  need  not  be  annexed,  but  they  must  be 
referred  to  in  the  summons,  (t«)  and  a  copy  must  be  served 
on  the  defender.  There  is  nothing  to  prevent  a  Small  Debt 
summons  from  being  amended,  with  the  permission  of  the 
Sheriff.(t;) 

The  summons  must  have  printed  on  it  the  Small  Debt 


(p)  Fraser  o,  FergoBon,  21  April 
1870,  42  Jurist  896. 

(g)  M'Kendrick  v.  Boberi»on,  14 
Deo.  1870,  9  liacph.  283. 

(r)  Act,  Schedtile  A. 

(«)  A  decree  for  damages  in  transit 
obtained  on  a  sonunons  for  goods 
sold,  was  set  aside;  Glasgow  & 
South-Westem  BaUway  v.  Wilson,  5 
May  1855,  2  Irv.  162. 

(Q  A  snmmons  on  an  account  for  a 
year's  medical  attendance,  detailing 
neither  visits  nor  specific  charges, 
was  sustained;  Mowat  v,  Martine, 
20  June  1856,  2  Irr.  485. 


(u)  See  Aitken  o.  Learmonth,  27 
April  1855,  2  Irv.  156,  where  it  was 
held  to  be  no  objection  to  a  summons 
that  it  gaye  no  statement  of  the 
origin  of  the  cause  of  action  other- 
wise than  by  a  reference  to  an 
account  indorsed  on  the  summons, 
but  forming  no  part  of  it. 

(v)  Sturrock  v,  Anton,  20  April  1866, 
5  Irvine,  J.  0.  284 ;  cases  cited,  tupra, 
p.  444,  note  (d).  In  the  Glasgow 
Sheriff  Court  I  understand  that  the 
Sheriffs  do  not  think  themselves  en- 
titled to  grant  permission  to  amend. 
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Table  of  Fees,  and  a  Sheriff-Clerk  issuing  a  summons  without 
that  table  is  liable  to  a  fine,  (x) 

8.  Citation. — The  rules  as  to  citation  are  with  certain 
exceptions  the  same  as  in  the  ordinary  court,  and  the  defen- 
der is  called  to  appear  at  a  specified  court,  which  must  not 
be  sooner  than  the  sixth  day  after  citation.  No  witness  is 
required  to  the  citation ;  and  the  citation  may  be  proved 
either  by  an  execution,  or  by  the  oflSicer  on  oath  in  court,  (y) 

The  exceptional  cases,  where  more  than  the  ordinary 
requisites  of  service  must  be  attended  to,  occur  (1)  when  the 
citation  is  affixed  to  the  gate  or  door,  and  (2)  when  it  is  left 
with  an  inmate,  the  defender  having  removed  within  the 
forty  days.  In  these  cases  it  is  the  duty  of  the  officer, 
over  and  above  the  usual  citation,  to  make  diligent  search 
for  the  defender's  address,  and  to  send  him  by  registered 
letter  a  copy  of  the  summons,  complaint,  warrant,  or  other 
writ.  The  post  office  receipt  for  the  registration  must  ac- 
company the  execution,  and  the  circumstances  preventing 
service  in  the  usual  way  must  be  stated,  (e) 

9.  Arrestment  in  Security.— Arrestment  on  the  depen- 
dence may  be  used,  and  the  form  of  summons  contains  a 
warrant  to  that  effect.  There  is  a  speciality  that  under  a 
Small  Debt  Summons  wages  cannot  be  arrested  at  all  on 
the  dependence,  (a)  It  is  also  provided  that  arrestments 
cease  and  determine  on  the  expiry  of  three  months,  unless 
they  be  renewed  by  special  warrant  or  order  duly  intimated 

(x)  8mfiU  Debt  Act,  §  33.  Debt  Oourt  or  proceeding  therein 

(y)  Act,  {  8.     The  forms  for  cita-  except  in  cases  of  poinding,  seques- 

tion  and  execution  are  contained  in  trating  or  charging. 

Schedule  (A).   84  and  35  Vict.  c.  42,  §  (e)    ''The   CitaUon  Amendment 

4,  makes  it  tmnecessaiy  for  the  officer  (Scotland)  Act ; "  34  and  35  Vict.  c.  42. 

to  be  accompanied  by  any  'witness  (a)  8  and  9  Vict.  c.  39. 

or  concurrent  in  any  case  in  the  Small 
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to  the  arrestee.  (6)  The  Act  also  contains  provisions  and 
forms  for  loosing  arrestments  on  the  dependence.  The  loosing 
may  either  he  on  caution  (found  to  the  satisfaction  of  the 
SherifE-Clerk)  or  on  consignation  of  the  deht  sued  for,  with 
certain  sums  for  expenses,  (c) 

10.  Decree  in  Absence  of  Defender,  and  Beponing.— 

If  the  pursuer  appear,  and  the  defender  be  absent  and  unre- 
presented (art.  4),  decree  in  absence  may  be  pronounced, 
imless  sufficient  cause  shall  be  shown  for  the  non-appearance 
— in  which  case  the  Sheriff  may  adjourn  the  hearing,  (d) 
The  decree  in  absence  may  be  opened  up  on  the  defender 
consigning  with  the  clerk  the  expenses  decerned  for,  and 
ten  shillings  to  meet  farther  expenses.  This  must  be  done 
either  before  any  charge  has  been  given,  or,  if  after  a  charge, 
before  implement  or  before  three  months' delay  have  followed 
the  charge.  What  implement  prevents  reponing  has  already 
been  considered,  (e)  If  there  be  no  objection  to  reponing, 
the  clerk  (on  the  consignation  being  made)  issues  a  warrant 
which  sists  execution  till  next  court-day,  and  gives  authority 
to  cite  the  pursuer  and  witnesses  and  havers  for  both  parties 
to  appear  then.  This  warrant,  duly  served,  is  the  authority 
for  rehearing  the  case.  The  consigned  expenses  must  be 
paid  over  to  the  pursuer,  unless  the  Sheriff  see  fit  to  order 
otherwise,  (y) 

If  the  defender  fail  to  appear  at  an  adjourned  diet,  and 
decree  be  taken  against  him,  it  still  seems  to  be  a  decree 
in  absence,  althougl^  it  is  far  from  being  what  is  usually 
understood  when  that  term  is  used.  There  being,  however, 
no  provision  in  the    Small    Debt  Court  for   any  record, 

(b)  Snudl  Debt  Aot,  {  6.  (e)  Supra,  p.  118,  art  6. 

(0)  lb,  i  8.  iff)  SxnaU  Debt  Aot,  i  16. 

(<f)  lb,  1 15. 

2s 
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defences  are  never  minuted,  and  therefore  the  step  which 
in  ordinary  actions  forecloses  the  competency  of  pronounc- 
ing a  decree  in  absence,  and  makes  it  competent  to  pro- 
nounce a  decree  by  default,  is  never  taken.  (A) 

11.  AbsoMtorin  Absence  of  Pursuer,  and  Rehearing.— 

Where  the  pursuer  fails  to  appear  personally  or  by  a  proper 
representative,  the  defender  may  get  decree  of  absolvitor  in 
absence,  (i)  The  pursuer  has  a  limited  time  after  this 
within  which  he  may  apply  to  have  the  cause  reheard.  If 
within  one  calendar  month  after  the  absolvitor  he  consign 
with  the  clerk  the  expenses  awarded  to  the  defender,  and 
five  shillings  for  farther  expenses,  he  may  obtain  a  new 
warrant  for  citing  the  defender  and  witnesses  for  both 
parties  to  another  court ;  and  on  this  the  case  is  reheard. 
The  expenses  consigned  are  paid  to  the  defender  unless  the 
contrary  be  specially  ordered,  (i) 

This  provision  ought  to  be  equally  applicable  to  the  case 
of  a  pursuer  failing  to  appear  at  an  adjourned  diet. 

12.  Remits  firom  the  Ordinaiy  Oourt— Gases  may  come 
to  the  Small  Debt  Court  from  the  ordinary  Court.  Where 
an  action  is  brought  in  the  ordinary  Court  for  a  sum  not 
exceeding  £12,  or  where  the  balance  remaining  due  on  an 
ordinary  action  has  been  reduced  by  interim  decree  or  other- 
wise so  as  not  to  exceed  that  sum,  the  Sheriff  may  remit 
the  cause  to  the  Small  Debt  Court.  The  consent  of  the 
pursuer  is,  however,  essential  to  this.(Z)  Should  the  pur- 
suer unreasonably  refuse  his  consent,  the  power  contained 

(A)  In  iiowan  «.  Meroer,  12  May  difficulty,  and  stin  open. 

1868,  4  Imne,  J.  O.  877,  the  Lord  (0  Ih,  }  15. 

Jogtioe-Olerk  (Inglis}  and  Lord  Deas  (k)  SmaU  Debt  Act,  §  16. 

said  they  thought  the  point  one  of  (I)  lb.  §  4. 
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in  the  statute  of  allowing  him  no  expenses  except  Small 
Debt  expenses  can  afterwards  be  used  ;(n)  and  this  affords  a 
sufficient  check  on  him.  The  defender  has  it  in  his  power 
to  appeal  against  this  remit  from  Sherifi'-Substitute  to 
principal  Sheriff,  (o) 

When  a  case  is  remitted  to  the  Small  Debt  roll,  it  is 
conducted  from  the  date  of  the  remit  in  all  respects  in  the 
same  way  as  if  it  had  commenced  there. 

13.  Remitting  to  Ordinary  Oonrt — Where  the  Sheriff 
considers— either  from  the  point  of  law  involved,  or  from 
special  circumstances — that  the  case  is  unsuited  for  dis- 
posal in  the  Small  Debt  Court,  he  may  remit  it  to  the 
ordinary  Court.  When  to  do  this  is  matter  for  his  dis- 
cretion alone.  The  mere  ordering  of  any  written  pleading 
has  ipso  facto  the  effect  of  a  remit  to  the  ordinary  Court,  (p) 
The  cause,  when  remitted,  must  be  conducted  as  if  it  had 
begun  in  the  ordinary  roll;  and,  whatever  stage  it  may 
have  been  at  in  the  Small  Debt  Court,  a  record  must  be 
made  up,  and  proof  (in  so  far  as  necessary)  taken  in  the 
usual  way. 


14.  Conntbr  Claims. — ^Where  the  defender  has  a  counter 
claim,  he  must  serve  a  copy  of  it  on  the  pursuer  at  least  one 
free  day  before  the  day  of  appearance.  If  this  is  omitted, 
it  cannot  be  heard  without  the  consent  of  the  pursuer. (g) 
It  should  be  noticed  that  it  is  before  the  day  of  appearance 
that  the  counter  claims  must  be  lodged,  because  it  was  not 
intended  that  summary  proceedings  should  be  delayed  so 
that  the  defender  might  serve  such  claims  before  any 
adjourned  diet.      The  statute  does  not  put  any  limit  in 

(»)  lb.  I  86.  (p)  lb.  i  14. 

lo)  SmaU  Debt  Act,  i  4.  (q)  Smfill  Debt  Act,  2  11. 
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regard  to  the  nature  of  the  counter  claims  that  are  com- 
petent; and,  seeing  that  it  contemplates  their  being  dis- 
posed of  at  once,  this  was  not  necessary.  Where  the 
counter  claims  require  investigation,  they  may  either  be 
reserved  in  the  decree,  or,  in  special  circumstances,  the  case 
may  be  adjourned  to  allow  the  investigation  to  be  made. 

16.  Hearing  and  Evidence.  —  The  summons  contains 
authority  for  citing  witnesses  for  the  pursuer  and  the 
defender.  The  summons  itself  is  the  warrant  to  the  officer 
to  cite  for  the  pursuer,  and  the  service  copy  is  sufficient 
evidence  of  the  authority  to  cite  for  the  defender.  As  the 
cases  are  disposed  of  summarily.  aU  the  witnesses  must  be 
present  at  the  first  calling,  and  adjournments  are  not 
generally  granted,  and  when  they  are  granted,  it  is  almost 
always  on  condition  of  expenses  being  paid.  If  a  witness 
duly  cited  does  not  attend,  he  may  be  fined  summarily  £2, 
and  letters  of  second  diligence  granted  to  enforce  his  attend- 
ance. The  citations  do  not  require  to  be  given  in  presence 
of  a  witness,  (r) 

The  Sheriff  hears  the  parties  viva  voce^  and  either  dis- 
poses of  the  case  on  the  relevancy  of  their  averments,  or 
hears  evidence,  as  may  be  proper.  When  evidence  is  taken 
the  witnesses  are  sworn  and  examined  in  the  usual  way,  but 
no  record  is  kept,  even  of  their  names,  still  less  of  what  they 
said.  On  special  cause  shown,  the  Sheriff  may  grant  a 
commission  to  any  competent  person  to  take  and  report  in 
writing  the  evidence  of  any  witness  unable  to  attend.  He 
may  also  make  remit?  to  persons  of  skill  to  report.  Oaths 
on  reference,  and  all  other  such  things,  may  be  taken  as  in 
the  ordinary  Court,  but  without  keeping  any  record.  («) 

(r)  SmaU  Debt  Aot,  §§  8  and  12 ;         («)  SmaU  Debt  Act,  i  13. 
84  and  85  Viot.  c.  42.  {  4. 
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16.  Judgment  and  Decree.—  The  Sheriffs  judgments 
contain  no  findings  in  point  of  fact  or  law,  but  simply  the 
order  saying  what  is  to  be  paid,  and  what  the  expenses  are. 
This  order  is  noted  in  the  Book  of  Causes,  and  is  the  warrant 
to  the  clerk  for  issuing  the  decree. 

The  expenses  are  fixed  according  to  the  table  provided 
by  the  statute,  and  in  addition  to  them  the  Sheriff  allows 
(as  a  necessary  incident  of  the  process)  the  expenses  of 
witnesses,  and  (in  virtue  of  a  special  provision)  where  he 
sees  fit,  the  personal  charges  of  the  successful  party.  (^) 

Where  he  thinks  it  proper,  the  Sheriff  may  direct  the 
sums  due  to  be  paid  weekly,  monthly,  or  quarterly,  on  such 
conditions  as  he  may  think  right,  {a) 

17.  Extract — The  form  of  the  extract  is  provided  by 
the  statute,  and  it  is  written  or  printed  on  the  summons,  (t;) 
It  contains  a  warrant  for  instant  execution  by  arrestment, 
and  for  execution  by  poinding  and  sale,  and  by  imprison- 
ment (if  competent)  either  after  ten  free  days,  if  the  party  have 
been  personally  present  at  the  pronouncing  of  judgment,  or 
after  a  charge  of  ten  free  days,  if  the  defender  was  not 
personally  present,  that  is,  was  either  absent  altogether,  or 
was  present  only  by  being  represented  by  an  agent,  or  by 
some  one  of  his  family.  This  issuing  of  the  warrant  to  sell 
in  the  decree  itself,  and  this  dispensing  with  the  charge 
where  the  debtor  has  personally  heard  the  judgment,  are 
peculiar  to  Small  Debt  procedure,  (x) 

Second  extracts  (it  is  understood)  cannot  be  given ;  and 
if  the  first  extract  be  lost  it  is  doubtful  whether  there  is  any 
remedy.    In  some  courts  it  is  held  competent  to  bring  a 

(0  SmaU  Debt  Act,  U  13  and  82.  (x)  Small  Debt  Act,  i  18.    Sbiell 

(tt)  Small  Debt  Act,  {  18.  «.  Mossman,  7  Not.  1871, 10  Macph. 

(«)  Sob,  (A),  No.  7.  58. 
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and  leaves  a  list  with  the  party  whose  effects  they  are.  The 
decree  is  not  itself  a  warrant  for  opening  doors  or  lockfast 
places,  but  if  the  poinding  cannot  be  carried  out  without 
that,  the  officer  must  report  the  fact,  and  on  doing  so  and 
applying  for  it,  he  will  get  the  requisite  authority.  (6) 

The  sale  is  carried  out  not  sooner  than  forty-eight  hours 
after  the  poinding.  The  effects  are  taken  to  the  nearest 
town  or  village,  or,  if  they  are  poinded  in  a  town  or  village, 
to  the  cross  or  most  public  place  in  it,  and  there  are  sold 
by  the  officer  by  public  roup.  Two  hours'  previous  notice 
must  be  given  by  the  crier,  and  the  sale  must  take  place 
between  eleven  forenoon  and  three  afternoon.  The  Sheriff 
may  (by  general  regulation  or  special  direction)  alter  the 
hour  or  place  for  the  sale,  or  appoint  a  longer  or  different 
kind  of  notice  to  be  given.  Any  surplusy  after  paying  the 
amount  in  the  decree,  and  the  statutory  expenses  of  the 
poinding  and  sale,  are  to  be  returned  to  the  owner  or  con- 
signed with  the  Sheriff-Clerk  if  he  cannot  be  foimd.  Where 
the  goods  are  not  sold,  they  are  delivered  to  the  creditor  at 
the  appraised  value  to  the  extent  of  the  debt  and  expenses 
of  poinding  and  sale. 

When  the  poinding  is  followed  by  a  sale,  or  by  delivery, 
it  must  be  reported  to  the  Sheriff-Clerk  within  eight  days 
after  the  day  fixed  for  the  sale.  Where  no  sale  or  delivery 
takes  place,  it  is  not  the  practice  to  report  the  poinding,  and 
the  statute  does  not  seem  to  require  it. 

Any  person  secreting,  or  carrying  off,  or  intromitting 
with  any  poinded  effects  injraudem  of  the  poinding  creditors, 
or  of  the  landlord's  hypothec,  is  liable  to  sunmiary  fine  or 
imprisonment,  as  for  contempt  of  court,  at  the  instance  of 

(6)  Soott  V.  Letham,  28  liay  1846,  6  Bell's  Ap.  Oa.  126. 
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the  private  party,  or  of  the  fiscal,  or  of  the  SherifiE  ex  proprto 
motUf — besides  being  liable  in  civil  consequences,  (c) 

22.  Imprisonment. — When  the  debt  decerned  for  in  the 
Small  Debt  decree  is  such  as  to  make  imprisonment  com- 
petent, imprisonment  may  follow  upon  it.  The  charge, 
where  required,  having  been  duly  given,  and  the  necessary 
interval  having  elapsed  where  no  charge  is  required,  the 
apprehension  of  the  debtor  proceeds  in  the  usual  manner.((2) 

Where  the  debt  decerned  for  exceeds  £8,  6s.  8d.,  the  im- 
prisoned debtor  may  bring  the  decree  under  review  of  the 
Sheriff  by  suspension  and  liberation.  The  proceedings  in 
this  process  are  the  same  as  in  the  summary  petition,  and 
(it  is  presumed)  the  defender  would  not  be  liberated  except 
on  caution  or  consignation.  It  is  not  quite  clear  whether 
the  Legislature,  in  providing  this  mode  of  redress,  intended 
it  to  apply  to  other  matters  besides  the  regularity  of  the  pro- 
ceedings, but  as  the  word  review  is  general,  it  must  include 
the  merits  also.(e)    Practically,  the  provision  is  inoperative. 

23.  Arrestment  in  Ezecntion. — Arrestment  in  execution 
proceeds  on  a  Sheriff  Court  decree  without  a  charge  in  tha 
same  way  as  on  an  ordinary  decree,  and  the  forms  provided 
in  the  Act  for  arrestment  on  the  dependence  are  used  with 
the  necessary  verbal  alterations.  The  things  that  may  be 
arrested  are  the  same  as  on  an  ordinary  decree ;(/)  and,  as  on 
an  ordinary  decree,  arrestment  may  proceed  instantly.  (^) 
An  arrestment  in  execution  expires  within  three  months,  in 
the  same  way  as  an  arrestment  on  the  dependence,  (h) 

(0)  Small  Debt  Aot,  §  20,  and  re-        (/)  See  mpra,  p.  831. 
lative  scheduleB.  (g)  Small  Debt  Act,  Soh.  (A),  7. 

((2)  Act,  §  18.  (A)  SmaU  Debt  Act,  §  6.    From 

(e)  16  and  17  Vict.  0.  80,  §  26.  the  position  of  the  proTision  in  the 
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24,  Fnrthcoxniiig. — ^Where  the  amount  asked  from  the 
arrestee  does  not  exceed  £12,  a  furthcoming  may  be 
brought  in  the  Small  Debt  Court.  It  is  immaterial  from 
what  court  the  warrant  on  which  the  arrestment  proceeded 
was  issued,  provided  the  sum  arrested  does  not  exceed,  or 
has  been  restricted,  to  £12.  Bringing  the  furthcoming  in 
the  Small  Debt  Court  will  have  no  effect  in  restricting  the 
pursuer's  claim  against  the  common  debtor,  (z) 

The  form  of  summons  is  provided  in  the  statute.  (X;) 
The  action  is  brought  in  the  county  in  which  the  arrestee 
resides,  and  it  cites  him  to  appear  at  a  court  not  sooner  than 
the  sixth  day  after  citation.  The  common  debtor,  when  in 
the  same  county,  is  cited  on  the  same  inductee,  but  if  he 
reside  out  of  that  county  he  cannot  be  cited  to  appear 
sooner  than  the  twelfth  day  after  citation.  It  must  always 
be  so  arranged  that  the  arrestee  and  the  debtor  are  cited  to 
the  same  court,  (i) 

The  action  of  furthcoming  is  disposed  of  on  the  same 
principles  as  an  action  of  furthcoming  in  the  ordinary 
Court;  and,  in  regard  to  practice,  in  the  same  way  as 
a  petitory  action  in  the  Small  Debt  Court. 

When  arrested  eflfects  have  to  be  sold,  a  warrant  to  sell 
them,  or  as  much  of  them  as  will  satisfy  the  debt  and 
expenses  of  process  and  the  expense  of  sale,  is  inserted  in 
the  decree  of  furthcoming :  and  the  sale  is  conducted  like  a 
sale  of  poinded  effects  under  the  Small  Debt  Act.(l) 

25.  Mnltiplepoinding. — Where  any  person  holds  a  fund 
or  subject  not  exceeding  the  value  of  £12,  claimed  by  more 
than  one  party  under  arrestment  or  otherwise,  he  may  raise 

statute,  there  is  room  for  belieying        (^)  Small  Debt  Act,  i  9. 
that  it  was  meant  to  apply  to  arrest-         {k)  Schedule  (D). 
ments  on  the  dependence  only.  (I)  Act,  i  20. 
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a  multiplepoinding  in  the  Small  Debt  Court,  (w)  In  prac- 
tice, this  power  is  used  only  in  regard  to  funds  of  money. 
The  statute  provides  the  form  of  the  summons,  (o)  The 
action  must  be  brought  within  the  jurisdiction  of  the  holder 
of  the  fund,  and  may  be  raised  either  by  the  holder  himself 
or  by  one  of  the  claimants  in  his  name.  The  other  parties 
must  be  cited  in  the  way  provided  for  in  actions  of  furth- 
coming. At  the  calling  of  the  cause  the  Sheriff  may  order 
claims  to  be  given  in,  and  (if  necessary)  may-  appoint  such 
public  intimation  of  the  action  as  he  thinks  proper ;  but  on 
the  first  day  he  cannot  pronounce  any  judgment  preferring 
any  party  to  the  fund.  Under  his  powers  at  common  law 
he  may,  however,  order  consignation.  The  claims,  when 
given  in,  must  be  in  the  form  provided  for  by  the  statute  ; 
and  the  nature  and  amount  of  the  claim,  and  date  of  giving 
it  in,  must  appear  in  the  Book  of  Causes.  The  other  pro- 
ceedings are  the  same  as  in  petitory  Small  Debt  actions. 

26.  Sequestrations. — In  the  Small  Debt  Court  a  landlord 
may  sequestrate  for  rent,  or  a  balance  of  rent,  not  exceeding 
£12;  and  that  either  in  security  or  in  payment,  (jp)  The 
summons  is  in  the  form  prescribed  by  the  statute,(g)  and 
the  conclusions  are  for  warrant  to  inventory,  and,  if  need 
be,  secure  the  effects  upon  the  premises,  and  for  decree  for 
the  rent  or  balance  of  rent.  The  summons  also  contains  a 
warrant  to  inventory  and  secure  the  effects  until  the  further 
orders  of  the  Court. 

The  oflBcer  forthwith  inventories  the  effects  and  has 
them  appraised  by  two  witnesses,  and  an  inventory  is  given 
to  the  tenant  along  with  his  citation.    An  execution  of  the 

(n)  Small  Debt  Act,  i  10.  (p)  16  and  17  Viot.  c.  80,  {  28. 

(o)  Sohedule  (E).  (g)  Schedule  (B). 
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citation  and  sequestration,  with  the  appraisement,  must  be 
returned  to  the  clerk  within  three  days. 

On  the  calling  of  the  cause  the  Sheriff  hears  the  parties. 
If  the  sequestration  be  in  security,  he  usually  continues  the 
case  till  after  the  term  of  payment  to  see  if  the  rent  be  paid. 
Sometimes,  however,  decree  is  pronounced,  with  a  proviso 
that  it  is  not  to  be  enforced  until  the  term  has  passed  with 
the  rent  unpaid.  If  the  sequestration  be  in  payment,  he 
will  dispose  of  it  at  once,  either  recalling  it  if  it  be  improper, 
or  decerning  for  the  rent  and  granting  warrant  to  sell  the 
sequestrated  effects  if  there  be  no  good  defence.  The  sale  is 
carried  out  in  exactly  the  same  way  as  a  sale  of  poinded 
effects. 

The  sequestration  may  be  recalled  by  the  Clerk  of  Court 
where  the  tenant  either  pays  the  rent  and  expenses,  or  con- 
signs the  rent,  with  £2  to  cover  expenses.  In  the  case  of 
payment,  the  clerk  writes  on  the  summons  the  words 
"payment  made,"  and  that  operates  as  a  recall.  In  the 
case  of  consignation,  the  clerk  in  like  manner  indorses  the 
words  "consignation  made;"  intimation  is  made  to  the 
landlord  by  an  officer  of  court;  and  then  the  recall  is 
complete,  (r) 

Sequestrations  in  the  Small  Debt  Court  must  be  regis- 
tered like  other  sequestrations,  {a) 

(r)  SxnaU  Debt  Act,  }  5.  ($)  80  and  81  Yiot  o.  42,  tupra, 

p.  485,  art.  9. 
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The  Debts  Recovery  Court  is  an  extension  of  the 
Small  Debt  jurisdiction  to  £60,  accompanied  by  restrictions 
as  to  the  kind  of  debt  that  may  be  sued  for,  and  additional 
requirements  in  regard  to  the  forms  of  process.  In  order 
to  save  repetition  there  will  be  noticed  here  only  the 
points  in  which  the  procedure  differs  from  the  Small  Debt 
procedure. 

1.  What  Debts  may  be  Sued  for.— The  debts  that  may  be 
sued  for  under  the  Debts  Recovery  Act  may  be  generally 
described  as  those  which  fall  under  the  triennial  limitation 
or  prescription,  or  which  would  have  fallen  under  that  pre- 
scription but  for  their  being  constituted  by  a  written  obliga- 
tion. The  somewhat  quaint  words  of  the  Triennial  Prescrip- 
tion Act(a)  have  been  copied  in  the  Debts  Recovery  Act, 

(a)  1679  0.  88 ;  Dickson  on  Evi-     plete  account  of  the  scope  of  the 
dence,  §§  476  to  487,  contains  a  com-     Triennial  Act 
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and  the  jurisdiction  therefore  extends  to  actions  of  debt  for 
'*  house  maills,  men's  ordinaries,  servants'  fees,  merchants' 
accounts,  and  other  the  like  debts ;"  and  the  qualifying  words 
of  the  Prescription  Act,  "  that  are  not  founded  upon  written 
obligations,"  are  omitted. (6)  Under  "house  maills"  are  in- 
cluded the  rents  of  houses.  Under  "  men's  ordinaries"  come 
furnishings  of  all  kinds  of  eatables  for  consumption.  "  Ser- 
vants' fees  "  is  very  widely  interpreted,  and  includes,  in  addi- 
tion to  the  wages  of  ordinary  servants,  the  remuneration  of 
all  kinds  of  professional  men  and  workmen.  To  "  merchants' 
accounts"  it  has  sometimes  been  attempted  to  give  rather  a 
restricted  meaning,  but  without  very  much  reason.  It  is 
settled  that  it  applies  to  wholesale  as  well  as  to  retail  deal- 
ings ;(o)  but  it  has  been  questioned  whether  it  applies  to 
single  as  well  as  to  repeated  transactions.  As  every  one, 
however,  who  buys  or  sells  is  for  the  time  being  a  merchant, 
there  is  no  reason  for  limiting  the  application  of  the  statute 
to  dealings  with  those  who  are  merchants  by  profession  ;(rf) 
and  if  this  is  conceded,  it  is  equally  clear  that  there  is  no 
reason  for  saying  that  an  account  must  at  least  contain  two 
entries.  The  words  "other  the  like  debts"  serve  to  enable 
the  Court  to  give  a  wide  interpretation  to  all  the  enumerated 
classes. 

The  jurisdiction  thus  conferred  is  tolerably  extensive, 
but  still  leaves  some  remarkable  omissions.     Thus^  actions 
of  damages  are  incompetent.     Actions  of  aliment,  where 
liability  to  afford  the  aliment  is  disputed,  are  also  incom- 
es) 80  and  31  Vict.  o.  96,  §  8.  in  Scotland,  if  carried  out,  would 

(c)  Sandys  «.  Lowden,  26  Nor.     proTont  the  application  of  the  Statute 
1874,  2  B.  (J.  0.)  7.  to  wholesale  accounts,  which  wotdd 

(d)  The  attempt  to  narrow  the     be  going  against  the  case  quoted  in 
meaning  of  "  merchant  **  to  the  petty     the  preceding  note. 

Tillage  trader  who  goes  by  thatname 
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petent.  So  are  actions  on  bills  of  exchange,  guarantees,  and 
other  mercantile  obligations.  Bents  for  agricultural  subjects 
seem  also  excluded. 

In  the  Debts  Recovery  Court  the  debt  sued  for,  exclusive 
of  expenses  and  dues  of  extract,  must  exceed  the  value  of 
£12,  and  be  under  the  value  of  £50.  Counter  claims  must 
be  of  the  same  nature,  and  between  the  same  values,  as  the 
claims. 


2.  Record  of  Court  and  Oircmts.— The  records  are  kept 
much  in  the  same  way  as  in  the  Small  Debt  Court.  The 
interlocutors  are  minuted  in  a  Book  of  Causes,  excepting 
when  they  set  forth  at  length  findings  in  law  and  in  fact,  in 
which  case  they  are  written  on  a  separate  paper,  and  their 
date  inserted  in  the  book.  The  Minute  Book  was  apparently 
intended  to  be  kept  (like  the  Small  Debt  Book)  so  as  to  be 
a  register  of  each  da/s  proceeding  in  court.  In  some 
courts,  however,  the  book  is  kept,  not  as  a  day  book,  but  as 
a  ledger,  a  large  space  being  given  to  each  case,  and  a  note 
of  each  proceeding  in  it  being  added  as  it  occurs,  and  signed 
by  the  Sheriff. 

The  circuits  which  the  Sheriff  holds  through  his  county 
or  district,  for  the  purposes  of  the  Small  Debt  Act,  are  also 
available  (under  the  same  conditions)  for  courts  held  under 
the  Debts  Recovery  Act. 

3.  Agents.— The  parties  may  appear  and  plead  person- 
ally,  or  by  any  person  boTM  Jide  employed  by  them  in  their 
usual  business,  or  by  a  procurator  of  court,  (e)  The  fifteenth 
section  of  the  Small  Debt  Act  not  having  been  adopted,  it 

(e)  Debts  Recovery  Act,  §  4. 
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is  not  competent  to  permit  a  party  to  appear  by  a  member 
of  his  family,  or  by  any  unconnected  person  other  than  a 
procurator,  (gr) 


4.  Proceedings  Competent  on  Calling  the  Oatise.— The 
summons  is  the  same  as  the  Small  Debt  summons,  except 
that  it  contains  no  warrant  to  cite  witnesses.  (A)  Counter 
claims  must  be  pleaded  at  the  calling  of  the  cause,  but  it 
does  not  appear  necessary  to  serve  them  on  the  pursuer,  (t) 
On  the  cause  being  called,  if  both  parties  appear,  the  Sheriff 
hears  them  on  the  grounds  of  action  and  nature  of  the 
defence.  If  either  party  fail  to  appear,  the  Sheriff  may 
decide  in  absence  against  him.  The  rules  as  to  reponing 
are  the  same  as  in  the  Small  Debt  Court,  except  that  the 
time  for  a  pursuer  getting  himself  reponed  has  been  extended 
from  one  month  to  three. (i) 

After  hearing  parties  the  Sheriff  makes  a  short  note  of 
their  pleas.  The  statute,  however,  does  not  give  to  this 
note  the  effect  of  a  record.  Its  use  will  be  to  guide  the 
Sheriff  who  afterwards  tries  the  cause,  when  to  adjourn  the 
proof,  so  as  to  give  a  party  time  to  bring  additional  evidence, 
on  the  ground  that  he  has  been  taken  by  surprise  by  the 
evidence  adduced  by  his  opponent.  The  general  form  is 
to  minute  first  what  the  defender  says  in  answer  to  the 
summons,  and  then  what  the  pursuer  replies.  There  is 
nothing  to  prevent  the  parties  bringing  a  prepared  note  of 
their  pleas  for  the  Sheriff  to  revise  and  adopt.(Z) 

(g)  Debts  Becorery  Act,  {5.  If  a  oounter  claim  is  stated  of  a  kind 

(h)  lb,  §  8.  that  is  incompetent  in  the  Debts  Re- 

(0  Section  11  of  the  Small  Debt  coveiy  Coiirt,  the  case  may  be  re- 

Act  is  not  adopted ;  and  there  is  no  mitted  to  the  Court  Ordinary. 

necessity    for   the   pnrsaer  having  {k)  As  to  reponing  against  decrees 

earlier  notice  of  the  counter  claim  by  default,  see  art.  6. 

than  at  the  calling,  because  the  proof  (I)  Debts  Beooveiy  Act,  2  8. 

does  not  go  on  till  on  another  day. 
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If  the  case  appears  unsuited  for  summary  trial,  it  may- 
be remitted  to  the  ordinary  court,  in  which  case  it  will 
proceed  like  an  ordinary  action.  After  this,  no  objection 
that  the  debt  is  not  of  the  kind  that  can  be  sued  for  in 
the  Debts  Recovery  Court,  can  prevail,  (n)  There  is  no 
power  of  remitting  causes  to  the  Small  Debt  Court,  or  of 
remitting  causes  from  the  ordinary  court  to  the  Debts 
Recovery  Court. 

The  Debts  Recovery  Act  does  not  make  any  provision 
for  causes  being  disposed  of  on  the  relevancy,  but  if  a  plainly 
incompetent  or  irrelevant  cause  were  brought,  the  Sheriff 
could  exercise  his  common-law  power  of  dismissing  the 
summons,  or  assoilzieing  from  the  action  as  laid.  And 
although  it  may  be  held,  in  like  manner,  to  be  implied, 
there  is  no  express  provision  or  power  which  would  enable 
the  Sheriff  to  give  judgment  simply  on  admissions  made  by 
a  defender.  After  noting  the  pleas  the  Sheriff  is  directed 
to  fix  a  time  and  place  for  proceeding  to  try  and  determine 
the  cause,  and  to  grant  warrant  for  citing  witnesses  and 
havers  for  both  parties. 


6.  Proceedings  at  the  Proof. — At  the  trial,  the  evi- 
dence is  not  recorded,  unless  either  of  the  parties  request 
it  to  be  so.  When  this  request  is  made,  the  evidence 
may  be  recorded  by  the  Sheriff  in  the  ordinary  way,  or 
dictated  to  a  clerk,  or  to  a  shorthand  writer.  The  note 
of  evidence  sets  forth  the  same  particulars  as  if  it  were 
taken  in  an  ordinary  action,  (o)  When  the  evidence  is  not 
recorded,  there  is  no  appeal  from  the  decision  of  the  presid- 
ing Sheriff  on  matters  of  fact ;  (p)  and  there  is  no  mode  of 

(n)  Debts  Beooyery  Act,  §  8.  (p)  lb.  §  10. 

(p)  lb.  i  9. 
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escaping  this  provision  by  appointing  the  evidence  to  be 
reheard,  (j) 

6.  Judgment  on  the  Merits.  —  The  judgment  of  the 
Sheriff  must  contain  findings  in  point  of  fact  and  findings 
in  point  of  law,  as  well  as  the  proper  decemiture8.(r)  By 
an  oversight  the  Act  omits  to  say  that  findings  in  fact  are 
to  be  pronounced  in  the  case  of  the  evidence  not  having 
been  recorded.  This  is  obviously  an  omission,  because  where 
there  is  no  record  of  evidence,  and  where  the  findings  of  the 
Sheriff  on  fact  are  therefore  to  be  final,  it  is  more  important 
to  have  them  than  in  any  other  case. 

Judgment  by  De&ult.  —  There  is  considerable  diver- 
sity of  opinion  as  to  whether  it  is  competent  to  pronounce  a 
decree  by  default  (a)  in  the  Debts  Eecovery  Court.  By  some 
it  is  maintained  that  although  the  pleas  may  be  minuted, 
the  proof  recorded,  and  the  case  debated,  the  decree  is  still 
only  one  in  absence  if  the  defender  be  absent  when  judg- 
ment is  pronounced.  This  does  not  seem  reasonable,  but  it 
is  alleged  to  be  justified  on  the  ground  that  a  decree  pro- 
nounced in  as  nearly  as  may  be  the  same  circumstances  in 
the  Small  Debt  Court  would  be  a  decree  in  absence  ;(^)  and 
that  the  Debts  Recovery  Act  provides  that  the  force  and  effect 
of  its  decrees  in  absence  are  to  be  the  same,  (u)  The  founda- 
tions of  this  argument  seem  correct,  but  it  does  not  apply, 
because  in  the  Debts  Becovery  Court  there  is  a  record,  and 
nothing  to  derogate  from  the  common  law  doctrine  that  a 

(q)  Onmining  o.  Spencer,  21  Not.  the  mode  of  being  reponed  against 

1868,  7  Macph.  166.  them,  see  cmte  p.  262. 

(r  Debts  Becovery  Act,  §  9.  (Q  Supra,  p.  449. 

(i)  As  to  decrees  by  default,  and  (u)  Debts  Becovery  Act,  }  6. 

2f 
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decree  pronounced  after  defences  are  minuted,  is  a  decree  in 
fyro.  It  is  a  curious  argument  to  say  that  decrees  by  default 
are  incompetent  in  the  Debts  Eecovery  Court,  because  the 
effect  of  decrees  in  absence  is  in  it  the  same  as  in  the  Small 
Debt  Court,  (v) 

7.  Expenses. — The  expenses  payable  to  procurators  are 
fixed  in  the  Act,(t(?)  and  though  they  cannot  be  increased, 
the  Sheriff's  common  law  power  of  modifying  them  or  refusing 
them  altogether  remains,  (x) 

8.  Appeals  in  Sheriff  Ctourt.  —  No  appea]  during 
the  preparation  of  a  cause  is  competent,  (^)  but  when 
the  Sheriff-Substitute  has  pronounced  the  final  judgment, 
the  party  thinking  himself  aggrieved  may  appeal  to  the 
principal  Sheriff  within  eight  days.(i8)  The  appeal  is 
engrossed  as  in  an  ordinary  action.  In  support  of  this 
appeal,  no  argument,  written  or  oral,  is  permitted,  but  a 
note  of  authorities  may  be  added  to  it.  The  Sheriff  has 
power  to  order  the  case  to  be  reheard,  and  the  evidence  to 
be  taken  of  new,  or  additional  evidence  to  be  taken.  Where 
the  evidence  is  not  recorded  there  is,  as  already  explained 
(art.  5),  no  appeal  in  fact. 

9.  Extract  and  Execution. — The  rules  as  to  extract  and 
execution  are  the  same  as  in  the  Small  Debt  Court,  (a)  with 

(«)  30  and  81  Vict.  c.  96,  §  6 ;  1867,  6  Macph.  170. 

Jotixnal  of  Jnrispradence,  vol.  14,  p.  (y)  Debts  Booovery  Act,  1 10. 

280,  and  voL  17,  p.  162.      In  Glas.  («)  i&.  J  11.      Sixteen   days   are 

gow,  the  practice  recommended  in  allowed  in  the  case  of  Orkney  and 

the  text  is  followed.  Shetland. 

(iff)  Debts  Becoveiy  Act,  2  18.  (a)  Debts  Beoovery  Act,  {}  9  and 

(x)  Fraser  v.  Mackintosh,  19  Dec  11,  concluding  clauses. 
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two  trifling  exceptions,  viz.,  that  all  poindings  must  be 
reported,  whether  they  be  followed  by  a  sale  or  not,(6)  and 
that  arrestments  suffer  the  usual  prescription.(c) 

10.  Furthcoming.— The  action  of  furthcoming  is  precisely 
the  same  as  in  the  Small  Debt  Court ;  but  whether  it  is  the 
debt  under  which  the  furthcoming  is  brought,  or  the  debt 
which  it  is  intended  to  attach,  or  both,  which  is  or  are  to  be 
of  the  nature  competent  under  this  Act,  does  not  clearly 
appear.  As  the  limit  of  amount  applies  under  the  Small 
Debt  Act  to  the  debt  to  be  attached,  the  limit  of  amount 
will  apply  to  the  same  debt  under  this  Act,  and  therefore 
the  limit  as  to  the  kind  of  debt  should  apply  to  it  also. ((2) 


11.  Moltiplepoindiiigs. — In  multiplepoindings  the  fund 
in  medio  must  exceed  the  value  of  £12,  and  not  exceed  the 
value  of  £50,  and  all  the  claims  must  be  of  such  nature  or 
value  as  could  competently  be  claimed  in  a  summons  under 
the  Debts  Becovery  Act.  If  any  of  the  claims  are  not  of 
this  kind,  the  Sheriff  has  power  to  remit  the  cause  to  the 
ordinary  roll. 

12.  Sequestrations. — ^Sequestrations  in  payment  are  com- 
petent where  the  rent  of  the  house,  (e)  or  the  balance  of  the 
rent,  is  over  £12  and  under  £50.(/)  The  proceedings  are 
the  same  as  in  a  Small  Debt  sequestration. 

It  is  doubtful  whether  sequestrations  in  security  are 
competent  in  the  Debts  Eecovery  Court.  As  they  were 
thought  incompetent  under  the  original  Small  Debt  Act,  a 
provision  was  inserted  in  the  Act  of  1853  declaring  that  the 

(b)  Debts  Booovery  Act,  {  16.  (0)  Supra,  art.  1. 

(e)  lb,  i  5,  oondading  provi90.  (/)  Debts  Beoovery  Act,  {  5;  supra 

(d)Tb,l5;  Small  Debt  Act,  2  9.        art  1. 
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Small  Debt  Act  should  extend  to  sequestrations  in  8ecaiity.(7) 
This  provision  of  the  Act  of  1853  was  not  adopted  in 
the  Debts  Kecovery  Act,  and  therefore  the  matter  is  not 
clear.  But  as  a  provision  has  been  adopted,  which  has  been 
declared  by  the  Legislature  to  extend  to  sequestratioiis  in 
security,  their  competency  seems  to  be  established. (A) 

Sequestrations  under  the  Debts  Recovery  Act  must  be 
registered  like  other  sequestrations.(i) 


ig)  16  and  17  Viot.  a  80,  {  28. 

{h)  See  a  judgment  by  the  late  Mr 
Sheriff  Cook,  reported  in  the  Jotmud 
of  Jurispradence,  toL  12,  p.  152.  In 
Lanarkshire  they  are  thought  incom- 
petent; the  same  view  was  taken 
in   Aberdeenshire,    and   mnch   the 


same  opinion  is  given  in  Mr  BkIs 
naoh  NieolBon's  Digest  of  the  Acty  p. 
SO.  In  the  meantime  the  pnetitioBer 
will  therefore  act  prodent^  by  nci 
raising  sequestrations  in  secuity  ia 
the  Debts  Beoovery  Coazi 
(0  Supra^  p.  435,  art  9. 
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OF  THE  COMMISSABY  COUBT. 


1.  Jurisdictiofk 

2.  General  Begulatums. 

APPOIimiSNT  OF  BXECUTOBS. 

3.  PetiHon, 

4.  IntimcUion. 

5.  (kUling  of  the  FetitwrL 

6.  Proof  of  Domicile. 

7.  Decree  and  Extract 

8.  CompetUum  for  Office  of  Executor. 

9.  IfUmm  Custody  of  Estate. 

10.  Executor  dying  before  Gonfirma- 

tion. 

COKFIBMATION  OF  BXEGUTOBS. 

11.  fToto  ^xecu^f  eofl/frmecL 


12.  When  and  to  what  amount  Gau- 

tion  must  he  found* 

13.  Eiks  to  Inventories. 

14.  Gonfirmation  ad  non  executa, 

omissa  vel  male  appredata. 
16.  Of  Gonfmnmg  to  English  or  Irish 
Property. 

16.  Certifying  English  or  Irish  Pro- 

bates or  Letters  of  Administra- 
tion. 

SMALL  INTESTATE  SUCCESSIONS. 

17.  Intestatet^  Widows  and  GhUdren 

Act,  1876. 


1.  Jurisdiction. — In  practice  the  jurisdiction  of  the  Com- 
missary Courts  is  limited  to  matters  concerning  moveable 
succession ;  and  even  here  its  duties  are  ministerial  The 
Coxiit  appoints  executors  where  a  person  has  died  without 
naming  them  ;  and  it  confirms  the  title  of  all  executors  to 
act.  If  there  are  competitors  for  the  oflBce  of  executors,  it 
decides  who  has  the  better  right ;  and  either  in  such  cases, 
or  when  otherwise  necessary,  it  can  make  arrangements  for 
Ae  interim  custody  of  the  estate.    But  (where  a  will  is 
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proved)  it  does  not  decide  on  its  validity,  or  on  questions  as 
to  the  distribution  of  the  estate.  The  confirmation  of  exe- 
cutors under  a  will  does  not  conclusively  affirm  its  validity. 
It  makes  debtors  of  the  deceased  who  pay  to  the  executors 
safe  in  doing  so,  but  the  validity  of  the  will  is  still  open  to 
challenge  in  any  competent  court.  Most  questions  as  to  the 
validity  of  the  will,  or  the  distribution  of  the  estate,  may  be 
tried  in  a  multiplepoinding  in  the  SherifiPs  ordinary  Court ; 
but  where  a  question  of  setting  aside  an  apparently  good 
will  is  raised,  resort  must  be  had  to  the  Court  of  Session. 

In  regard  to  matters  other  than  succession,  the  Commis- 
sary CourtSi  which  inherited  the  jurisdiction  of  the  Old 
Diocesan  Ecclesiastical  Courts,  once  had  extensive  powers, 
but  these  dwindled  away  till  latterly  the  Courts  exercised  a 
jurisdiction  only  in  consistorial  actions ;  in  Small  Debt  cases; 
and  in  actions  for  slander,  where  their  jurisdiction  had  been 
preserved  by  their  having  the  peculiar  power  of  making  the 
defender  pronounce  a  "  paUnode,''  or  recantation,  under  pain 
of  imprisonment.  The  consistorial  jurisdiction  was  trans- 
ferred to  the  Court  of  Session»(a)  The  small  debt  jurisdic- 
tion was  abolished  ;(&)  and  the  action  of  palinode  has  fallen 
into  such  disuse  that  it  is  not  worth  while  to  repeat  the 
rules  concerning  it. 

2.  Oeneral  Regulations.— The  appointment  and  confirma- 
tion of  executors  is  mainly  regulated  by  an  Act  passed  in 
1858  ;(c)  and  by  an  Act  of  Sederunt  following  on  it,  passed 
in  1859.  (cQ  Some  minor  points  as  to  confirmations  are  also 
regulated  by  an  Act  passed  in  1823.  (e)    Where  causes  are 

(a)  11  Geo.  IV.  and  1  Will  IV.  o.  (c)  21  and  22  Vict  o.  56. 
69,  §  22 ;  13  and  14  Vict.  o.  86,  §  16.  id)  A.  S.  19  March  1859. 
Bee  also  6  and  7  WilL  IV.  o.  41.  {€)  4  Geo.  IV.  c.  98. 

(b)  4  Geo.  IV.  0.  97. 
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litigated,  the  regulations  laid  down  in  the  Act  of  Sederunt 
of  1839,  as  modified  by  the  Act  of  1853,  are  applicable,  (gr) 
The  fees  of  the  Commissary  Clerks  are  regulated  by  the  Act 
of  Sederunt  of  1859,  and  they  are  entitled  to  charge  ''  no 
other  or  higher  fees "'  than  those  there  stated.  The  fees  for 
agents  in  the  Conmiissary  Court  (who  are  the  same  as  those 
in  the  ordinary  court)  are  fixed  by  the  Act  of  Sederunt  of 
1861.(A) 

Under  an  Act  passed  in  1875,  certain  facilities  are  given 
for  confirming  in  intestate  successions,  not  exceeding  £150 
in  value.  These  will  be  noticed  after  noticing  the  ordinary 
provisions. 

APPOINTMBNT  OF  EXECUTORS. 

3.  Petition.— Where  the  deceased  has  not  named  execu- 
tors, or  where  those  named  by  him  have  declined  to  act, 
the  Commissary  appoints  them.  The  mode  of  application 
is  by  petition  in  the  form  prescribed  by  the  Act  of  1858.  (t) 
The  petition  sets  forth  the  name  and  designation  of  the 
deceased,  the  time  and  place  of  his  death,  and  where  his 
ordinary  or  principal  domicile  then  was.  It  also  sets  forth 
the  character  in  which  the  applicant  asks  for  the  appoint- 
ment of  executor-dative,  whether  as  next  of  kin,  relict, 
disponee,  or  otherwise  as  the  case  may  be. 

The  application  is  made  to  the  Sheriff  of  the  county  in 
which  the  deceased  had  his  ordinary  or  principal  domicile 
at  the  time  of  his  death.  If  the  deceased  was  not 
domiciled  in  Scotland,  or  had  no  fixed  or  known  domicile, 

(g)    Anderson   «.    Gill,  25  June         (A)  A.  S.  1  March  1861. 
1850,  20  D.  1326 ;  16  April  1868,  8         (t)  Act,  §  2. 
Macq.  180. 
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the  application   must  be   made    to    the    Commissary   ot 
Edinburgh,  (i) 

4.  Intimation. — Intimation  of  the  petition  is  made  at  the 
Court-house,  and  by  publication  in  the  Eecord  of  Edictal 
Citations.  The  publication  at  the  Court-house  is  done  by 
the  Commissary  Clerk  affixing  a  full  copy  of  the  petition 
on  the  door  of  the  Court-house,  or  in  some  conspicuous 
place  of  the  Court  or  Clerk's  office,  as  the  Commissary  may 
direct.  The  publication  in  the  Becord  of  Edictal  Citations 
is  made  by  the  Keeper  inserting  in  it  the  names  and 
designations  of  the  petitioner  and  of  the  deceased,  the 
place  and  date  of  the  death,  and  the  character  in  which 
the  application  is  made.  These  particulars  are  supplied  to 
him  by  the  Commissary  Clerk,  and  after  being  printed  and 
published,  (Z)  a  certified  copy  of  the  publication  is  returned 
to  the  Clerk,  who  is  then  in  a  position  to  give  the  certifi- 
cate of  due  intimation  required  by  the  statute,  (w) 

6.  Galling  of  the  PetitiozL— The  petition  is  called  in 
Court  on  the  lapse  of  nine  days  (that  is  on  the  tenth  day) 
after  the  date  of  the  certificate  of  intimation,  (o)  If  appear- 
ance is  made  for  any  party  entitled  to  oppose  the  appoint- 
ment, a  record  must  be  made  up  in  the  ordinary  form. 
Where  there  is  no  opposition,  applications  from  the  next  of 
kin  or  from  the  relict  are  generally  granted  at  once,  it  not 
being  usual  to  require  evidence  of  the  relationship.  In 
applications  from  others,  their  title  to  the  office  must  be 
produced,  and  must  be  satisfactory.      Thus,  an  applicant 


(*)  Act,  §  8 ;  1  Wm.  IV.  o.  69,  }  81.      6  ;  A.  S.  19  March  1869,  U  1-4. 
(0  Act,  §  4.  '  (o)  Act  quoted,  J  6. 

(n)  21  and  22  Vict.  c.  r>G,  U  4  and 
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for  the  office  as  disponee  most  produce  a  valid  disposition ; 
and  an  applicant  for  the  office  as  creditor  must  produce 
either  a  liquid  ground  of  debt  or  a  decree  constituting  it. 

6.  Proof  of  Domicile.— In  the  ordinary  case,  the  fact  that 
the  deceased  was  domiciled  in  the  county  (without  which 
there  would  be  no  jurisdiction)  is  taken  on  the  statement  of 
the  applicant ;  but  where  the  applicant  desires  to  make  his 
confirmation  available  as  a  title  to  administer  personal  estate 
in  England  or  Ireland,  satisfactory  proof  of  the  fact  must  be 
produced.  In  this  case  the  Act  of  Sederunt  requires  him  to 
set  forth,  either  in  the  original  petition  or  in  a  special  appli- 
cation, that  the  deceased  had  personal  estate  in  England  or 
Ireland ;  and  then  a  special  finding  must  be  pronounced  by 
the  Commissary,  "  that  the  deceased  died  domiciled  in  Scotr- 
land."  In  order  to  obtain  this  finding,  the  applicant  must 
bring  forward  sufficient  evidence ;  and  it  is  usual  to  take  and 
record  the  evidence  at  full  length  (as  under  a  petition  for  the 
service  of  an  heir),  although  this  does  not  appear  to  be  neces- 
sary. On  the  Commisary  being  satisfied,  the  finding  may  be 
pronounced  as  a  separate  interlocutor,  or  may  be  embodied 
in  the  decree  appointing  the  executor,  (p) 

7.  Decree  and  Extract.— The  requisite  publication  having 
been  made,  and  (where  necessary)  the  requisite  evidence 
having  been  adduced,  a  decree  appointing  the  applicant  exe- 
cutor-dative in  the  proper  capacity  is  pronounced.  This  de- 
cree may  be  extracted  on  the  expiration  of  three  lawful  days 
after  it  has  been  pronounced. (j)  This  extract,  however,  is 
not  the  executor's  completed  title  to  administer  the  estate. 

{p)  21  and  22  Vict.  c.  66,  §§  9  and         (g)  Act  quoted,  §  6. 
17 ;  A,  S.  19  March  1859,  §  6. 
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It  is  rather,  as  will  presently  be  more  fully  explained  {injraf 
art.  11),  a  copy  issued  to  enable  the  executor  to  commence 
legal  proceedings  against  parties  who  are  disputing  liability 
to  the  deceased.  The  completed  title  is  not  issued  until  the 
inventory  duty  has  been  paid  to  the  Govemment. 

8.  Competition  for  OfBlce  of  Executor.— When  the  ap- 
pointment of  an  executor  is  opposed,  the  opposition  usually 
resolves  itself  into  a  competition  for  the  office.  In  this  case 
a  second  petition  is  usually  presented  by  the  competing 
party,  and  of  this  either  the  clerk  or  the  party,  as  the  Com- 
missary may  direct,  must  make  special  intimation  to  the  first 
petitioner,  (r)  The  petitions  are  usually  conjoined,  and  then 
the  question  which  competitor  has  right  to  the  office  is  fairly 
raised,  and  can  be  properly  decided  by  the  Commissary.  («) 

In  competitions  for  the  office,  competitors  are  preferred 
in  the  following  order — (1)  executors  nominate ;  (2)  general 
disponees  or  legatees ;  (3)  the  next  of  kin  in  their  order» 
those  of  the  same  degree  (who  apply)  taking  the  office 
jointly,  and  the  nearer  degree  excluding  the  more  remote ; 
(4)  the  widow;  (5)  creditors;  and  (6)  special  legatees. 
Formerly,  the  Commissaries  were  in  use  to  appoint  the  pro- 
curator-fiscal of  Court  where  no  other  person  applied,  but 
this  is  in  disuse.  Where  subjects  of  foreign  States  die  in 
Scotland,  the  consul,  vice-consul,  or  consular  agent  may  be 
appointed  executor,  if  there  be  no  other  person  rightfully 
entitled  to  administer  the  estate.  (0 

(r)  Act  of  1858,  §  5 ;  A.  8.  1859,  which  the  paragraph  abore  has  been 

§  5.  condensed),     for     the    authorities, 

(«)  Entkine,  8.  9.  82.  which  are  not  given  here — the  qnes- 

(t)  24  and  25  Vict.  o.  121,  §  4 ;  and  tion  who  is  entitled  to  have  the  office 

see  M'Laren  on  Wills  and  Succession,  of  executor  being  one  of  law  and  not 

ToL  2,  pp.  148,  149,  and  150  (from  of  process. 
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9.  Interim  Onstody  of  Estate.— Where  a  person  dies 
leaving  no  person  to  take  charge  of  his  estate,  any  one  in- 
terested may  apply  to  the  Commissary  to  give  authority  to 
the  Clerk  of  Court  to  inventory  the  effects,  seal  up  the 
repositories,  and  make  provision  for  safe  custody  until  some 
person  with  a  proper  title  shall  be  appointed.  It  would 
seem  also  that  the  Commissary,  on  such  a  case  coming  to  his 
knowledge,  might  give  the  instruction  exproprio  motu.  The 
power,  however,  is  merely  ministerial,  and  is  exercised  for 
the  sake  only  of  taking  care  of  property  which  no  one  else 
is  taking  care  of.  Where  there  are  persons  disputing  about 
the  right  to  the  custody,  the  Commissary  (as  such)  cannot 
take  the  custody  from  the  person  who  actually  has  it,  and 
give  it  to  a  neutral  per8on.(t^)  In  such  cases  a  summary 
application  may  be  made  to  the  Sheriff. 

10.  Executor  dying  before  Confirmation. — ^Where  an 
executor  dies  after  having  been  nominated  by  will,  or  ap- 
pointed by  the  Commissary,  but  before  confirming,  there  is 
sometimes  a  little  complication  in  regard  to  appointing 
another  executor.  In  the  case  of  the  deceased  executor 
having  been  one  of  the  next  of  kiu,  there  is  not  much  diffi- 
culty, because  (by  statute)  the  right  of  such  next  of  kin 
transmits  to  their  representatives,  so  that  confirmation  may 
be  granted  to  the  representatives  in  the  same  way  as  it  might 
have  been  granted  to  the  original  next  of  kin.(t;)  The 
representative,  will,  however,  have  to  present  a  new  petition, 
and  get  himself  decerned  executor  to  the  intestate  in  the 

(u)  Milligan  v,  Milligan,.  17  Jan.  oised  powers  of  an  extensive  kind  in 

1827,  5  S.  206.      It  would  be  qaes-  suoh  matters,  and  these  powers  do 

tionable,  if  it  were  worth  question-  not  seem  to  have  been  curtailed  by 

ing,  whether  this  decision  has  been  the  Legislature, 

altogether   satisfactory.       In  older  (v)  4  Geo.  IV.  c.  98,  2  1* 
times  the  Gommissary  Ck)urts  exer- 
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ordinary  way.  In  the  case  of  the  executors  who  do  not  be- 
long to  the  nextof  kin,  adouhle  confirmation  maybe  necesearj. 
The  representative  of  the  deceased  executor  may  confinQ 
to  the  executor,  including  in  the  inventory,  as  part  of  his 
effects,  the  beneficial  interest,  if  any,  which  he  had  in  the  estate 
of  the  first  deceased.  But  it  is  only  this  beneficial  interest 
which  the  representative  can  take  up,  because  the  office  of 
executor,  in  so  far  as  it  is  that  of  a  trustee,  is  not  trans- 
missible.     The  office  goes  to  the  next  in  right.(!r) 

CONFIRMATION  OF  EXECUTORS. 

11.  How  Executors  Confirmed. — The  title  which  a  per- 
son acquires  by  being  nominated  or  appointed  executor  is  a 
title  to  sue  for,  but  not  a  title  to  discharge,  the  debts  due  txi 
the  deceased.    On  the  strength  of  his  nomination  or  appoint- 
ment he  may  raise  and  conduct  an  action  for  a  debt  to  the 
deceased,  but  before  he  can  extract  the  decree,  or  enforce 
payment,  or  give  a  valid  discharge,  he  must  be  "  confirmed' 
to  the  office.     This  is  done  on  his  producing  to  the  Clerk  of 
the  Commissary  Court  his  title  to  the  office,  with  an  inven- 
tory of  all  the  deceased's  moveable  estate,  stamped  with  the 
proper  amount  of  duty,  and  duly  sworn  to  by  him  as  correct, 
and  in  certain  cases,  on  his  finding  caution  (art.  12)  for  the 
due  performance  of  his  duties.       The  confirmation  is  com- 
pleted in  the  Commissary  Court  which  appointed,  or,  had  it 
been  necessary,  could  have  appointed  the  executors. 

The  duty  of  seeing  that  the  title  to  the  office  and  the 
inventory  are  complete,  before  issuing  the  confirmation,  li^ 

(w)  McLaren,  vt  supra,  pp.  153,  of  treating  the  office  b8  tnnsmittifig 

154.       Alelander's   Practice  of  the  to  the  executors  of  the  executor  (tf 

Commissary  Courts,  p.  54.  Although  it  does  in  England)  is  said  to  beTexy 

the  law  admits  of  no  doubt,  the  error  common. 
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(practically)  with  the  Clerk  of  Court,  to  whom  the  matter  is 
left,  unless  the  Commissary's  attention  is  specially  called  to 
the  case.  Wherever  any  doubt  appears  to  exist  as  to  the 
right  of  the  applicant  to  obtain  confirmation,  the  Clerk  of 
Court  should  lay  the  matter,  or  cause  the  parties  to  lay  it, 
specially  before  the  Commissary  for  his  instructions.  Sucli 
doubts  occur  when  questions  are  possible  as  to  whether  a 
will  produced  is  sufficiently  attested.  In  aU  such  cases  the 
Clerk  of  Court  should  take  care, — in  order  to  save  himself 
from  the  responsibility  he  might  otherwise  incur  by  issuing 
a  confirmation  when  he  ought  not  to  have  done  so, — to  have 
the  Commissar/s  instructions  in  writing. 

The  whole  estate,  so  far  as  known,  must  be  included  in 
the  inventory,  (aj)  except  in  the  case  of  an  executor-creditor, 
who  has  the  privilege,  if  he  chooses,  of  confirming  only  to  so 
much  of  the  estate  as  will  be  sufficient  to  pay  his  debt.  In 
the  case  of  an  executor-creditor  there  is  the  further  peculi- 
arity that  notice  of  the  application  for  confirmation  must  be 
inserted  in  the  Edinburgh  Oazette  immediately  after  being 
made.(y) 

The  inventory  and  the  will,  where  there  is  one,  are 
recorded  in  the  Commissary  Court  Books.  On  the  recording 
being  complete,  the  Clerk  issues  the  confirmation.  This 
writ  is  substantially  the  same  in  testate  and  in  intestate 
succession;  but  the  narrative  varies  slightly  to  suit  the 
circumstances,  and  in  the  former  it  receives  the  name  of 
*'  testament-testamentar,"  and  in  the  latter  of  '*  testament- 
dative."  The  writ  runs  in  the  name  of  the  Commissary; 
narrates  the  title  to  the  office  of  executor,  and  the  giving  up 
of  the  inventory ;  and  proceeds  formally  to  make  or  ratify 

(«)  4  Geo.  rv.  c.  98,  §  8.  (y)  4  Geo.  IV.  c.  98,  §  4. 
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and  confirm  the  appointment,  and  to  give  full  power  to  the 
executor  to  administer  the  personal  estate  of  the  deceased. 
It  is  sealed  with  the  seal  of  the  Commissary  Court,  and  then 
makes  the  complete  title  to  administer  the  estate.  The 
forms  are  provided  in  the  Act  of  1858.(8;) 

12.  When  and  to  what  amount  Caution  must  be  found. 

— Caution  had  formerly  to  be  found  by  all  executors,  but 
executors-nominate  are  now  exempt.  In  the  case  of  other 
executors,  the  caution  which  has  to  be  found  is  for  the 
amount  confirmed,  unless  the  Court  sees  fit  to  restrict  the 
amount.  Where  an  executor  desires  to  have  the  amount  of 
the  caution  restricted,  he  presents  a  short  petition  stating 
the  grounds  on  which  he  proposes  that  this  should  be  done. 
Of  this  petition  the  Sheriff  orders  such  publication  as  he 
thinks  right,  usually  by  advertisement  once  or  twice  in  a 
newspaper  circulating  in  the  county,  and  then  he  disposes 
of  it  according  to  his  best  discretion,  (a) 

13.  Eiks  to  Inyentories. — ^Where  it  is  discovered  by  the 
executor  that  he  has  omitted  to  give  up  any  property  belong- 
ing to  the  deceased,  he  must  cause  an  additional  inventory 
to  be  given  up ;  and  on  this  he  gets  a  new  confirmation. 
This  confirmation  will  be  almost  verbatim  the  same  as  the 
original  one,  but  the  giving  up  of  the  additional  inventory 
will  of  course  be  narrated,  and  power  will  be  given  to 
administer  the  effects  specified  in  it.    This  proceeding  is 

(s)  Schedules  (B)  and  (£).  which  is  engrossed  in  a  book  kept  in 

(a)  4  Geo.  IV.  o.  98,  i  2;  Alex-  the  Ck>mmi68ai7  Clerk's  office ;  Smith 

ander's  Practice  of  the  Commissary  v.  Kerr,  80  Oct.  18G8,  7  Macph.  42. 

Courts,  pp.  58  and  178.     The  bond  Women  are  not  taken  as  cautioners; 

may  be  in  the  ordinary  form,  but  French,  16  May  1871,  9  Macph.  741. 

sometimes  a  pecidiar  form  is  used, 
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called  making  an  "  eik  "  or  addition  to  the  inventory,  and  it 
is  carried  through  before  the  Clerk  in  the  same  way  as  a  first 
confirmation. 


14.  Oonflrmation  ad  non  ezecuta,  omissa  rd,  male 
appredata. — ^These  kinds  of  confirmation  are  seldom  re- 
quired now.  The  confirmation  quoad  non  executa  may  be 
used  where  a  confirmed  executor  has  died  without  getting 
the  funds  transferred  to  himself  as  executor.  When  it  is 
required,  a  special  petition  must  be  presented,  to  be  dealt 
with  in  the  ordinary  way.  Confirmations  qutoad  omiasa  vel 
male  appreciata  are  almost  unknown,  and  usually  an  eik  to 
the  inventory  serves  all  the  purpose.  Sometimes,  however, 
they  are  used  by  a  second  executor-creditor  desirous  of 
taking  up  debts  which  a  first  executor-creditor  has  neglected 
or  found  unnecessary  for  his  purpose.  The  applicant  pro- 
ceeds as  in  the  ordinary  case. 


16.  Of  confirming  to  English  or  Irish  Property.— When 

it  has  been  proved  to  the  satisfaction  of  the  Commissary 
that  a  deceased  person  was  domiciled  in  Scotland,  property 
situated  in  England  or  Ireland  may  be  included  in  the 
inventory.  The  proof  as  to  the  domicile  is  taken  in  testate 
succession  on  a  note  presented  to  the  Commissary,  and  is 
disposed  of  in  the  same  way  as  in  intestate  succession.  (6) 
A  finding  is  also  pronounced  in  the  same  way.  The  con- 
firmation then  proceeds  as  usual*  the  English  or  Irish 
property  being  included  in  the  inventory,  and,  when  com- 
plete, is  presented  by  the  executor,  along  with  a  certified 
copy  of  the  interlocutor  of  the  Commissary  finding  that  the 
deceased  died  in  Scotland,  to  the  Principal  Probate  Court  in 

(b)  Supra,  art.  6,  p.  473. 
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England  or  Ireland.  The  confirmation  is  then  sealed  with 
the  seal  of  the  English  or  Irish  Court,  and  thereafter  has 
the  same  force  and  e£fect  in  England  or  Ireland,  as  the  case 
may  be,  as  if  a  probate  or  letters  of  administration  had  been 
granted,  (c) 

16.  Certifying  English  or  Irish  Probates  or  Letters  of 
Administration. — When  probates  or  letters  of  administra- 
tion, granted  in  England  or  Ireland  to  persons  domiciled  in 
those  countries,  embrace  property  situated  in  Scotland,  they 
may  be  produced  in  the  Commissary  Court  at  Edinburgh, 
and  a  copy  deposited  there;  and  (on  a  certificate  being 
indorsed  on  them  by  the  Edinburgh  Commissary  Clerk  that 
this  has  been  done)  they  become  as  available  for  recovering 
the  property  in  Scotland  as  a  confinnation  would  be.  Be- 
fore being  presented  in  Edinburgh,  the  probate  or  letters 
must  have  a  memorandum  written  upon  them  by  the  proper 
officer  of  the  English  or  Irish  Court,  bearing  that  the 
deceased  was  domiciled  in  England  or  Ireland,  as  the  case 
may  he.(d) 
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17.  Intestates'  Widows  and  Children  Act»  1876.— Where 

the  whole  personal  estate  of  an  intestate  dying  domiciled 
in  Scotland  does  not  exceed  £150  in  value,  certain  facilities 
are  given  for  taking  up  the  succession.  These  apply  to  the 
cases  of  married  men  and  widows.     In  the  case  of  the 

(e)  21  and  22  Vict.  c.  56,  {{  12  former  practice  to  the  contrary, 

and  IS.    **  Eiks "  may  also  be  sealed ;  (d)  21  and  22  Viot  c  56,  {  14 ; 

Byde,  10  May  1870,  89  L.  J.  (P.  A  22  Vict.  c.  80. 
M.)  49,    Tirtually    oyer-roling   the 
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former,  the  widow  or  any  one  or  more  of  the  children  may 
have  the  benefit  of  the  statute;  and  in  the  case  of  the  latter, 
any  one  or  more  of  the  children  may  use  it.  The  applicant 
must  go  to  the  Commissary  Clerk,  who  will  prepare  and  fill 
up  an  inventory  and  oath,  and  administer  the  oath.  On 
the  applicant  finding  caution,  the  inventory  is  recorded  and 
confirmation  expeded.  No  fees  can  be  charged,  but  the 
inventory,  if  over  £100,  must  be  stamped.  The  Clerk  may 
require  proof  of  the  identity  and  relationship  of  the  appli- 
cant, and  is  enjoined  in  doubtful  cases  to  be  satisfied  before 
he  proceeds  that  the  estate  is  under  the  value  of  £150. 

The  confirmation,  when  granted,  may  be  sealed  in 
England  or  Ireland,  on  payment  of  two  shillings  and 
sixpence,  (e) 

(0  88  and  89  Vict.  c.  41. 
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OF  THE  VARIOUS  MODES  OF  APPEALING. 


1.  The  Modes  of  Appealing. 

2.  Unextracted  Interlocutors  or  Jtulg- 

ments. 

3.  Extracted  Interlocutors  or  Decrees, 


4.  Commissary  Court  Decisions, 
6.  SmcUl  Debt  Court  Decisions, 
6.  Decisions   under  Debts  Recovery 
and  other  Special  Acts, 


.1  The  Modes  of  Appealing  from  the  decisions  of  the 
Sheriflf  Court  to  higher  courts  are  not  uniform.  There  are 
differences  in  the  different  forms  of  action  as  to  the  way  in 
which  the  appeal  is  to  be  presented ;  as  to  the  court  before 
which  it  is  to  be  taken ;  and  as  to  the  powers  of  the  review- 
ing court.  And  in  the  same  action  there  are  differences  as 
to  the  form  of  appeal,  according  to  the  stage  at  which  it  is 
taken,  and  according  to  the  purpose  for  which  it  is  taken. 


2.   Uneztracted  Interlocutors  or  Judgments. — In  the 

great  majority  of  actions  the  appeal  for  the  simple  purpose 
of  reviewing  the  decision  of  the  Sheriff  Court  is  to  the  Court 
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of  Session,  and  is  taken  by  the  appeal  which  (under  the 
Court  of  Session  Act,  1868)  has  come  in  place  of  the  old  form 
of  advocation.  This  fonn  is  used  in  all  appeals  from  deci- 
sions in  the  ordinary  Court,  entered  before  the  judgment 
has  been  extracted,  with  the  exception  (a)  of  certain  special 
interlocutors,  and  (b)  of  the  decisions  in  certain  special 
actions  for  which  other  provisions  have  been  expressly  made. 

(a)  The  special  interlocutors  for  which  there  are  special 
modes  of  appeal  are  those  allowing  proof,  which  (when  the 
pursuer's  claim  exceeds  £40)  may  be  taken  to  the  higher 
court,  by  a  special  form  of  appeal,  to  have  the  case  tried 
before  a  jury.  There  is  also  a  special  form  (resembling  one) 
of  appeal  by  which,  on  case  stated,  parties  who  are  agreed 
i\8  to  the  facts  may  take  the  opinion  of  the  Court  of  Session 
on  any  point  of  law. 

(b)  The  actions  in  which  appeal  is  incompetent,  even 
before  extract,  are  those  summary  applications  in  which 
warrants  are  issued  either  at  once  or  in  shorter  than  the 
usual  periods  for  extract.  These  actions  are  removings  and 
ejections ;  petitions  for  lawburrows ;  by  masters  for  the 
apprehension  of  servants  deserting  service ;  and  for  warrants 
to  apprehend  as  in  meditatione  fugce.  In  these  cases  the 
mode  of  review  is  by  "  note  of  suspension ;"  and  the  essential 
difference  is,  that  caution  to  some  extent  is  generally  made 
a  condition  of  staying  execution. 

3.  Extracted  Interlocutor  or  Decrees. — In  the  ordinary 
Court,  after  decree  has  been  extracted,  the  mode  of  review  is 
either  by  "note  of  suspension"  or  by  action  of  reduction. 
Both  of  these  actions  are  brought  in  the  Court  of  Session. 
Suspension  is  applicable  to  those  cases  in  which  the  extract- 
decree  contains  a  warrant  (not  being  for  expenses)  capable 
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of  being  made  the  foundation  for  execution  against  the 
goods  or  person ;  and  (in  general)  the  execution  will  not  be 
stayed  except  on  caution.  Beduction  is  applicable  to  all 
extracted  decrees. 

4.  CommiBsary  Court  Decisions. — From  decisions  in  the 
Commissary  Court  the  mode  of  appeal  is  the  same  as  in  the 
ordinary  Court. 

6.  Small  Debt  Court  Decisions. — From  the  Small  Debt 
Court  the  appeal  is  to  the  Court  of  Justiciary,  which  was 
selected  on  account  of  the  convenience  given  by  its  holding 
circuits.  The  power  of  the  reviewing  Court  is  here  strictly 
limited. 

6.  Decisions  under  Debts  Recovery  and  other  Special 
Acts. — From  the  Debts  Recovery  Court  the  appeal  is  to  the 
Court  of  Session,  in  a  form  regulated  by  the  Debts  Recovery 
Act.  In  the  processes  of  cessio  bonorttm^  and  for  the  service 
of  heirs,  and  in  the  proceedings  connected  with  ecclesiastical 
buildings  and  glebes  and  entailed  estates,  the  mode  of  appeal 
is  in  each  case  regulated  by  the  special  Statute. 
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OF  APPEALS. 


AFPBAL8  70B  BXVIEW. 

1.  In  v^uU  Actions  eompUeni — Hu 

£26  Limit. 

2.  Appeal  in  Actum*  ad  &cta  pns- 

standa. 

3.  Ag(iimstv}hatInterlocuJUyr$, 

4.  Interkcuiori  tiding  Progrcti. 

5.  Interlocutors  giving  Interim  Judg- 

ment. 

6.  Interlocutors  disposing  of  (he  whole 

Merits. 

7.  Form  of  Appeal. 

8.  Tims  of  Appeal. 

9.  Notice  of  AppeaL 


10.  TVwumiMtofK/ProceM. 

11.  Printing  Papers  and  Enrolment 

ofAppeaL 

12.  Powers  of  Court  of  Session, 

13.  Hearing,  Proof,  and  Judgment 

14.  Respondent  failing  to  Appear. 

15.  AppeUant  withdrawing  Appeal. 

16.  Possession  pending  AppeaL 

AfFSALB  HOT  FOB  BKTIXW. 

17.  Appeal  on  Que  stated. 

18.  Appeal  for  Jury  TrieJ. 

19.  il|)pea{  on  Con^m^ency. 


APPEALS  FOB  REVIEW. 


1.  In  what  Actioiis  oompetent— The  £26  Limit. — ^XJnder 
the  Act  of  1853  the  power  of  appealing  for  review  (in  any 
form)  is  prohibited  in  causes  ''  not  exceeding  the  value  of 
£25  8terling."(^)     This  was  an  extension  of  a  provision 


(a)  16  and  17  Vict.  c.  80,  §  22. 
This  is  the  same  limit  as  that 
in  which  the  Sheriff  Courts  haye 
priyatiye  jurisdiction ;  supra,  p.  49. 
The  prohibition  against  review  is  not 
absolute,  as  there  is  an  appeal  to  the 


Court  of  Justiciary  on  much  the 
same  grounds  as  those  in  which 
appeal  is  competent  in  the  Small 
Debt  Court ;  Sandys  v.  Lowden,  26 
Nov.  1874,  2  B.  (J.C.)  7. 
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made  by  an  older  Act,  by  which  appeals  were  prohibited 
when  the  cause  did  not  exceed  the  value  of  £12.{b)  In 
ascertaining  ''the  value  of  a  cause"  for  the  purposes  of 
review,  the  Court  of  Session  have  proceeded  on  extremely 
stringent  principles  of  construction. 

The  first  thing  to  be  looked  at  is  the  value  concluded  for 
in  the  summons ;  and  if  the  sum  concluded  for,  with  interest 
to  the  date  of  the  judgment  complained  of,(c)  is  above  £25, 
that  shows  that  there  is  jurisdiction.  (e2)  The  mere  sum  of 
money  concluded  for  in  the  summons  is,  however,  not  the 
only  thing  to  be  looked  at ;  and  though  the  pursuer  may  ask 
for  a  smaller  balance  than  £25,  yet  if  the  summons  show 
that  this  balance  is  brought  out  by  giving  credit  for  such 
an  amount  of  counter  accounts  as  would  otherwise  have 
left  the  debt  due  by  the  defender  larger  than  £25,  there 
is  jurisdiction. (e)  Expenses,  it  is  held,  are  not  to  be 
reckoned  in  making  up  the  amount  to  £25.(g) 

If  the  summons,  thus  interpreted,  gives  jurisdiction  to 
the  appellate  court,  the  record  is  not  to  be  looked  at,  and 
it  is  immaterial  though  the  value  shown  from  it  be  much 
less.  Thus,  in  an  action  for  £32,  where  £26  was  paid  to 
account  in  the  course  of  the  proceedings,  and  the  litigation 
was  entirely  as  to  the  remaining  balance  of  £6,  the  value 
of  the  cause  was  nevertheless  held  to  exceed  £25.  (h)    On 


(b)  20  Geo.  n.  o.  43,  }  38,  whibh 
was  an  extension  of  the  Act  1668,  c. 
9,  "anent  the  discharge  of  adyoca- 
tions  for  soma  within  200  merka." 

(c)  An  action  for  £25,  with  in- 
terest from  citation,  may  be  ap- 
pealed; Martin  v,  Robertson,  10 
July  1872,  10  Macph.  949. 

(d)  Mitchell  v.  Murray,  10  Biarch 
1855,  17  D.  682.    It  is  immaterial 


that  it  is  asked  from  seyeral  de- 
fenders, and  that  the  sum  payable 
by  each  is  less  than  £25 ;  Dykes  v. 
Merry,  4  March  1869,  7  Maoph.  608. 

(e)  Inglis  V.  Smith,  17  May  1859« 
21  D.  822. 

O)  Hopkirk  «.  Wilson,  21  Deo. 
1855,  18  D.  299. 

(A)  Wilson  V.  Wallace,  6  March 
1858,  20  D.  764. 
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the  same  principle,  in  an  action  brought  for  aliment,  where 
— (the  person  to  be  alimented  having  died  in  the  course  of 
the  proceedings) — the  pursuer  restricted  his  claim  to  the 
amount  of  £13,  6s.  8d.  (all  he  had  actually  paid  out)  the 
value  was  held  to  exceed  £25.(0  '^^^  principle  is  carried 
out  (consistently)  to  the  conclusion  that,  though  the  whole 
value  at  stake  may  have  come  down  to  nothing  at  the  date 
of  the  decree,  the  right  of  appeal  remains  as  to  the  question 
of  expenses,  (j;) 

If  the  summons  does  not  show  jurisdiction,  the  next 
thing  is  to  look  at  the  record ;  and  if  the  value  of  the  cause 
estimated  by  trying  what  would  be  the  effect  of  a  judgment 
in  favour  of  either  party  is  over  £25,  there  is  appellate 
jurisdiction.  Thus,  in  an  action  for  £23,  in  the  course  of 
which  the  demand  was  reduced  still  further  to  £18,  the 
Court  of  Session  held  that  they  had  jurisdiction,  because 
the  question  tried  was  as  to  the  validity  of  a  certain  con- 
tract, the  consideration  for  which  had  been  £28.(2)  This 
decision  could  more  easily  have  been  understood  had  the 
contract  been  one  the  fulfilment  of  which  was  still  possible  ; 
but  as  the  contract  had  been  broken,  it  would  have  seemed 
more  natural  to  have  said  that  the  value  of  the  cause  was 
not  the  original  consideration,  but  the  damage  occasioned 
by  the  breach  of  the  contract,  about  which  the  parties  were 
actually  litigating,  and  which  was  all  that  was  claimed  or  by 
possibility  could  be  claimed.  Where  the  contract  founded 
on  is  a  continuing  contract,  and  the  question  decided 
between  the  parties  will  be  res  Judicata  as  to  a  larger 
amount  than  £25,  there  is  appellate  jurisdiction,  although 

(t)  Bale  V.  Stiyen,  5  Deo.  1863,  2  Session,  however,  discourage  appeals 

liacph.  208.  on  the  mere  question  of  expenses. 

(k)  Bobertson  v,  Wilson,  3  March         (Q  Brydon  v.  liacfarlane,  2  Nov. 

1857,  19  D.  594.      The  Court  of  1864,  3  Macph.  7. 
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the  amount  involved  in  the  actual  action  be  less  than  £25  -, 
and  for  this  the  reasons  are  easily  understood,  (n) 


2.  Appeal  in  Actions  ad  &cta  prsestanda.— In  actions  ad 
facta  prceatandaf  and  in  interdicts,  where  a  pecuniary  value 
is  not  directly  at  stake,  there  is  always  appellate  jurisdiction. 
Thus  the  Court  of  Session  held  that  the  right  of  review 
existed  in  an  action  as  to  the  ownership  of  an  animal, 
although  it  appeared  from  the  record  that  the  animal  had 
been  sold  at  a  public  sale  for  the  sum  of  £3,  5s.  (p)  Where 
actions  of  this  kind  contain  alternative  conclusions,  one  of 
them  being  for  money,  it  depends  on  circumstances  whether 
there  is  review.  If  the  conclusion  for  the  money — of  course 
not  exceeding  the  value  of  £25 — is  the  principal  conclusion, 
and  the  delivery,  or  other  remedy,  is  asked  only  in  the  event 
of  the  money  not  being  paid,  there  is  no  review  ;(p)  but,  on 
the  contrary,  if  the  delivery  be  the  principal  matter,  and  the 
money  is  asked  only  "failing  delivery,"  there  is  jurisdic- 
tion, (q^) 

3.  Against  wh^t  Interlocutors.— The  Act  of  1853  pro- 
hibits appeals  against  all  interlocutors  except  those — (1) 
sisting  process ;  (2)  giving  interim  decree  for  the  payment 


(n)  Dmxnmond  v.  Hunter,  12  Jan. 

1869,  7  Macph.  347.  It  is  not 
enough  tliat  the  liability  may  con- 
tinue, for  example,  in  an  action  of 
aliment,  on  the  possibility  that  the  ill 
health  on  which  it  was  grounded 
might  continue;  Macfarlane  v. 
Stomoway  Friendly  Society,  27  Jan. 

1870,  8  Macph.  438. 

(o)  Purves  p.  Brock,  9  July  18G7, 
5  Macph.  1003. 

(p)  Cameron  «.  Smith,   24  Feb. 


1857,  19  D.  517.  It  would  appear 
that  if  the  value  were  stated  in- 
definitely, say  at  £10,  *'  or  such  other 
sum  as  shall  be  ascertained  to  be  the 
price  or  Talue,'*  there  would  be 
jurisdiction,  because  the  summons 
would  not  show  the  value  to  be 
under  £25  ;  Shotts  Iron  Co.  v,  Kerr, 
6  Dec.  1871,  10  Macph.  195. 

iq)  Cooper  v.  Bone,  18  Dec.  1828, 
2  S.  (N.  E.)  511 ;  Aberdeen  v.  Wil- 
son, 16  July  1872,  10  Macph.  971. 
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of  money;  and  (3)  disposing  of  the  whole  merits  of  the 
cause,  (r) 

Interlocutors  pronounced  by  the  Sheriff-Substitute  may 
be  reviewed  by  the  Court  of  Session  though  they  have  not 
been  appealed  to  the  principal  Sheriff.  The  opinion  which 
the  C!ourt  of  Session  at  one  time  intimated  against  the  expedi- 
ency of  appealing  before  both  Sheriffs  had  considered  the 
matter,(«)  has  not  been  given  expression  to  in  recent  cases. 


4.  Ihterlocnton  Sisting  Process  require  no  observation. 
The  right  of  review  has  been  granted,  apparently  on  the 
ground  that  to  delay  the  pursuer's  claim  may  practically  be 
to  defeat  it.(^) 

6.  Interlocutors  giving  Interim  Judgment  for  the  pay- 
ment of  the  money  are  reviewable,  however  small  the  amount 
maybe  which  is  involved,  provided  the  action  be  one  in 
which  appeal  is  otherwise  competent,  and  the  interim  judg- 
ment be  such  as  to  authorise  interim  decree  being  extracted. 
Leave  to  appeal  is  not  now  requisite.Ct^)  It  will  be  observed 
that  the  Act  of  1853  has  limited  the  pow^r  of  review,  in  the 
case  of  interim  decrees,  to  those  for  the  payment  of  money,  (v) 
Where,  therefore,  a  judgment  is  of  such  a  kind  that  it  neither 
orders  payment  of  money  nor  disposes  of  the  whole  merits, 
there  is  no  appeal. (x)    In  like  manner,  when  interim  inter- 


(r)  16  and  17  Vict  c.  80,  §  24. 

(«)  Malcolm  v,  Ballandene,  80  June 
1885,  13  S.  1021. 

{t)  An  interlocutor  ''equivalent 
to  **  sisting  process  can  be  appealed ; 
Watson  V.  Stewart,  24  Feb.  1872,  10 
Macph.  494. 

(u)  Erskine  v.  Lang,  18  Dec.  1872, 
11  Macph.  229. 

(v)  Under  this  an  interim  warrant 


to  an  officer  of  court  to  pay  money  can 
be  appealed ;  Baird  v.  Glendinning, 
16  Oct.  1874,  2  B.  26. 

(x)  M'Kenzie  «.  Bonttelleau,  16 
June  1855, 17  D.  948.  As  to  whether, 
when  such  an  interlocutor  has  been 
extracted,  there  is  not  a  power  of 
suspending  a  threatened  chatge,  see 
tri/zo,  Chapter  HI. 
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diet  has  been  refused  there  is  no  appeal,  (y)  An  interim 
award  of  expenses  is  not  held  an  interim  order  for  payment 
of  money  within  the  meaning  of  the  Act.(2) 


6.  Ihterlocators  dispoaiiig  of  the  whole  Merits  are  those 
which  either  leave  nothing  to  be  done  in  the  action  except 
to  settle  the  matter  of  expenses,  (a)  or  actually  put  the  pursuer 
or  defender  out  of  Court.  (6)  Interlocutors  which  dispose  of 
the  whole  cause  are  to  this  effect  interlocutors  on  the  merits, 
although  technically  the  merits  may  not  have  been  touched. 
For  example,  judgments  by  default,(c)  and  judgments  sus- 
taining dilatory  defences,  are  appealable.  (cQ  It  is  not  neces- 
sary that  the  question  of  expenses  have  been  disposed  of ;  or, 
if  they  have  been  found  due,  that  they  have  been  modified 
or  decerned  for.  (c) 

7.  Form  of  Appeal. — The  appeal  is  taken  by  the  appellant 
or  his  agent  either  writing  a  note  of  appeal  on  the  interlocu- 
tor sheet,  or  lodging  a  separate  note  of  appeal  This  is 
done  in  the  Sheriff  Court,  and  the  Sheriff  Court  agent  will 
therefore  be  the  proper  agent  to  sign  this  note.    It  is  to  be 


(y)  Cathcart  v.  Sloss,  11  Feb.  1S65, 
3  Maoph.  521.  As  to  whether  there 
is  no  redress  if  it  be  granted,  see 
infyctf  Chap.  IIL  p.  501. 

(s)  Notman  h.  Kidd,  9  Feb.  1872, 
9  8.  L.  B.  292. 

(a)  Per  Lord  President  in  M'Een- 
zie  V.  BontteUeau,  «upra,  note  {x); 
and  see  also  81  and  82  Vict  o.  100, 
§§  51,  52,  58. 

(b)  Hence  an  interlocutor  sustain- 
ing the  relevancy  and  allowing  a 
proof  cannot  be  appealed ;  Shirra  «. 
Robertson,  7  June  1873,  11  Macph. 
660.     Nor  can  an  interlocutor  sus- 


taining the  competency  of  a  multiple- 
poinding,  and  ordering  claims ;  Gor- 
don «.  Graham,  26  June  1874,  1  B. 
1081.  An  interlocutor  finding  an 
action  ixrelevant  or  incompetent, 
would  of  course  be  appealable. 

(e)  Martin  v.  Hadden,  8  Dec.  1883, 
12  S.  155.  The  Ck)urt,  however,  ob- 
ject to  appeals,  causa  non  eognita^ 
and  repone  only  on  payment  of  ex- 
penses; Morrison  v.  Walker,  24  June 
1871,  9  Macph.  902. 

(d)  Whyte  ».  Gerrard,  80  Nov. 
1861,  24  D.  102. 

(e)  16  and  17  Vict.  c.  80,  §  24. 
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remembered  that  an  agent  must  have  special  authority  from 
his  client  to  do  this.(gr)  The  note  may  be  in  the  following 
terms : — "  The  pursuer  (or  other  party)  appeals  to  the 
Division  of  the  Court  of  Session."  It  must  specify  the 
Division,  and  must  be  dated. (A)  The  appellant  is  not  re- 
quired to  give  security  for  the  expenses  to  be  incurred  in  the 
appeal,  (i) 

8.  Time. of  Appeal — The  appellant  has  twenty  days 
after  the  date  of  the  appealable  judgment — within  which  it 
cannot  be  extracted,(4) — allowed  to  him  for  the  purpose  of 
appealing.  He  can  appeal  at  any  time  within  that  period. 
And,  so  long  as  the  judgment  in  question  has  not  been 
actually  extracted  or  implemented,  he  may  still  appeal  after 
the  expiry  of  that  period  at  any  time  before  the  lapse  of 
six  months  from  the  date  of  the  final  judgment  in  the 
cause.  (Q 

9.  Notice  of  Appeal. — Within  two  days  after  the  date 
of  any  appeal  being  taken,  the  Sheriff-Clerk  must  send 
written  notice  of  it  to  the  respondent  or  his  agent.(ti)  If 
this  notice  be  omitted,  the  Court  of  Session  must  take  such 
steps  as  it  thinks  proper  to  remedy  the  inconvenience  or 
disadvantage  thereby  occasioned,  but  the  omission  does  not 
invalidate  the  appeal,  (o) 

(jg)  Stephen  o.  Skinner,  17  Bee.  judgment  not  haying  been  extracted) 

1863,  2  Macph.  287.  there  can  be  no  question  of  poinding 

(h)  31  and  82  Vict.  o.  100,  2  66.  or  imprisonment. 

(0  lb.  §  65.  (n)  The  Sheriff.Olerk  should  mark 

(Jc)  Supra,  p.  806.  on  the  interlocutor  sheet  a  certificate 

(0  81  and  82  Vict.  c.  100,  §§  67  of  this  intimation;  Ghishohn  «.  Mar- 

and  68.     « Implement"  must  here  shall,  17  Jan.  1874,  1  B.  888. 

have  its  natural  meaning,   as  (the  (0)  31  and  82  Vict.  c.  100,  {  70. 
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10.  Transmission  of  Process. — ^Within  the  same  two 
days  the  clerk  of  the  SheriJBF  Court  must  transmit  the 
process  to  one  of  the  clerks  of  the  Division  to  which  the 
appeal  is  taken.  This  transmission  must  be  made  by  the 
Sheriff-Clerk,  and  he  must  not  give  the  process  to  the  agent 
for  either  party  to  transmit. (^)  On  receiving  the  process 
the  Court  of  Session  clerk  must  mark  upon  the  appeal  the 
date  of  receipt.  (}) 

11.  Printing  Papers,  and  Enrolment  of  Appeal.— The 

regulations  for  printing  and  enrolling  the  appeal  which  were 
contained  in  the  Act  of  1868,  have  been  somewhat  changed 
by  the  Court  of  Session  under  the  powers  which  the  Act 
conferred  upon  them.  They  are  contained  in  an  Act  of 
Sederunt  passed  in  March  1870,  which  will  be  found  in  the 
Appendix.     Generally  the  regulations  are : — 

(1)  The  appellant  must  within  fourteen  days  print  and 
duly  lodge  the  note  of  appeal,  record,  interlocutors, 
and  proof,  unless  he  have  (on  enrolment  within 
eight  days)  obtained  from  the  Court  (or  in  vacation 
time  from  the  Lord  Ordinary  on  the  Bills)  leave  to 
dispense  with  printing  in  whole  or  in  part. 

(2)  If  he  fail  to  print  in  proper  time  he  is  held  as  hav- 
ing abandoned  his  appeal,  unless  he  be  reponed 
within  eight  days,  (r) 

(3)  Within  eight  days,  however,  after  the  appeal  is  held 
to  be  abandoned,  the  appellant  may  move  the  Court 
(or  in  vacation  time  the  Lord  Ordinary)  to  be 
reponed,  which  motion  may  be  granted  on  such 

(p)  Innes  t^.  Fife,  18  June  1859, 12  omission  to  be  rectified  after  the  eight 

D.  1007.  days.   Young©. Brown,  19 Feb.  1876, 

(q)  31  and  82  Vict.  c.  100,  §  71.  2  R.  466. 
{r}  The  Court  allowed  an  accidental 
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terms  as  to  printing  or  expenses  as  shall  seem 
just.  («) 

(4)  Within  the  same  eight  days  the  respondent  may 
print  the  papers.  If  he  do,  he  may  thereafter 
insist  on  the  appeal ;  and  so  may  the  appellant. 

(5)  After  the  eight  days,  if  the  appellant  have  not  been 
reponed,  and  the  respondent  has  not  printed,  the 
interlocutors  become  final,  the  cause  is  retrans- 
mitted to  the  Sheriff  Court,  and  (on  being  asked) 
the  Sheriff  finds  tlie  respondent  entitled  to  three 
guineas  of  expenses.  (^) 

12.  Powers  of  Oourt  of  Session.— The  appeal  submits 
to  the  review  of  the  Court  of  Session  all  the  interlocutors 
pronounced  in  the  cause.  There  is  no  necessity  for  any 
counter  appeal,  and  the  Court  may  alter  any  interlocutor,  in 
any  manner,  at  the  instance  of  any  party,  so  as  to  enable  it 
to  do  complete  justice  in  the  cause.  This  provision  does 
away  with  the  necessity  which  existed  formerly  for  an 
appellant  or  respondent  pointing  out  in  his  advocation,  or 
by  counter  advocation,  the  special  interlocutors  complained 
of,  and  the  special  remedies  desired.(w) 

13.  Hearing,  Proof,  and  Judgment. — In  deciding  the 
cause  the  Court  must  apply  the  law  applicable  to  the  cir- 
cumstances, whether  it  has  been  pleaded  or  not — a  provision 
which  has  been  introduced  to  prevent  the  necessity  of 
having  to  add  to  or  amend  the  record  where  the  facts  were 
sufficiently  stated,  (r)     In  their  judgment  the  Court  must 

(a)  Power  exercised  in  Macquian  «.  {t)  A.'  8.  March  1870,  Beddon  3. 
Hiacdonald,  17  May  1871,  9  Macph.  (u)  31  and  32  Vict.  c.  100,  §  69. 
748.  (f>)  /&.  §  72. 
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distinguish,  in  cases  in  which  proof  has  been  taken,  how  far 
they  proceed  upon  matter  of  fact,  and  how  far  upon  matter 
of  law, — their  decision  on  the  former  not  being  liable  to 
review  by  the  House  of  Lords,  (sc)  They  must  also  dispose 
of  the  matter  of  expenses.  A  general  finding  of  expenses 
to  be  due,  includes  those  incurred  both  in  the  Court  of 
Session  and  the  Inferior  Court.(y) 

If  the  cause,  when  it  comes  to  be  heard,  is  not  in  the 
opinion  of  the  Court  ripe  for  judgment,  they  may  order 
proof  or  additional  proof  to  be  taken  in  the  appeal.  This 
proof  must  be  taken  in  the  way  in  which  proofs  are  taken  in 
the  Inner  House,  (z) 

The  Court  has  also  power  to  amend  the  record  at  any 
time,  on  such  conditions  as  to  expenses  as  they  may  think 
proper,  («)  and  in  exercising  this  power  they  may  allow  new 
grounds  of  action  or  defence  to  be  stated.  (6) 


14.  Respondent  failing  to  Appear. — Should  the  respon- 
dent not  appear  at  the  hearing,  it  is  not  clear  what  course 
the  statute  intended  should  be  followed.  Under  the  old 
forms,  where  an  appellant  found  caution  for  the  expenses  in 
the  Court  of  Session,  there  was  probably  never  much  hard- 
ship in  insisting  upon  the  respondent  defending  the  judg- 
ment, but  the  case  now  is  somewhat  altered.  It  is,  however, 
not  the  practice  of  the  Court  of  Session  to  hear  causes  ex 
parte,  and  unless  the  provision  that  the  Court  shall  decide 
'<  the  merits  of  the  cause  on  the  law  truly  applicable  in  the 
circumstances"  had  applied  to  this  case,  there  was  no  positive 
provision  for  it  in  the  Court  of  Session  Act.    This  clause  seems 

(x)  6  Geo.  IV.  c.  120,  }  40.  («)  81  and  32  Vict  c.  100,  J  72. 

(p)  Halbert  v.  Bogie,  28  May  1857,         (b)  Gibson  v.  Smith,  29  Jan.  1870, 
19  D.  762.  8  Macph.  445. 
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to  be  thought  inapplicable,  as  appeals  have  been  sustained 
simply  on  the  ground  of  the  respondent's  absence,  (c)  Inti- 
mation is  not  given  before  sustaining  the  appeal  for  this 
default,  (rf) 

16.  Appellant  withdrawing  Appeal —Should  the  appel- 
lant withdraw  from  the  appeal,  any  other  party  in  the  cause 
may  insist  in  the  appeal  in  the  same  manner  as  if  he  himself 
had  brought  the  case  to  the  Superior  Court,  (c) 

16.  Possession  Pending  Appeal.— Until  the  appeal 
comes  on  for  hearing  before  the  Court  of  Session,  the  Sheriff 
Court  is  to  regulate  all  matters  relating  to  interim  possession. 
In  doing  this  the  Sheriff  Court  is  directed  to  have  regard  to 
the  manner  in  which  the  interests  of  the  parties  may  be 
affected  by  the  final  decision.  Any  interim  order  on  this 
point  is  not  subject  to  review  until  the  cause  comes  to  be 
heard ;  and  then  it  will  be  for  the  Court  of  Session  to  make 
all  such  regulations  for  interim  possession  as  they  find 
right,  (gr) 

APPEALS  NOT  FOR  REVIEW. 

17.  Appeal  on  Case  Stated. — Where  both  the  parties  in 
any  Sheriff-Court  cause  (irrespective  of  its  value)  are  at  one 
as  to  the  facts,  and  concur  in  desiring  to  have  the  opinion  of 
the  Court  of  Session  on  any  question  of  law,  it  is  competent 
to  them  to  present  to  one  of  the  Divisions  of  that  Court  a 
special  ease,  setting  forth  (1)  the  facts  upon  which  they  are 


(c)  In  Stewart  v,  Stewart,  16  May  (d)  McDonald  v.  Malcolm,  IS  Jan. 

1871,  9  Macph.  740,  there  is  at  aU  1870,  8  Macph.  419. 

events  no  other  ground  of  judgment  (e)    81  and  32  Viot.  o.  100,  §  69. 

mentioned  in  the  report  (gr)  lb.  §  79. 
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agreed;  and  (2)  the  question  of  law  thence  arising  upon 
which  they  desire  to  obtain  the  opinion  of  the  Court.  This 
may  be  done  at  any  stage  of  the  cause,  and  the  case  may  be 
framed  either  in  such  a  way  as  to  settle  only  the  law  point, 
or  so  as  to  render  any  farther  proceedings  in  the  Sheriff 
Court  unnecessary,  for  it  may  set  forth  alternatively  the 
judgment  which  the  parties  desire  to  have  pronounced  ac- 
cording to  either  view  of  the  question  of  law  which  the 
Court  of  Session  may  take.  The  case  is  to  be  signed  by 
counsel.  When  enrolled  in  the  Division,  the  Court  of  Ses- 
sion may  order  any  doctmients  to  be  printed,  and  they  are  to 
hear  parties  in  the  quickest  manner,  and  then  give  their 
opinion,  or  pronounce  judgment.  They  have  power  to  ap- 
point the  case  to  be  reheard  before  seven  judges.  The  Court 
of  Session  decision  is  appealable  to  the  House  of  Lords, 
unless  (by  special  consent)  the  parties  agree  that  the  decision 
is  not  to  be  so  reviewed.  (A) 


18.  Appeal  for  Jury  Trial. — ^When  more  than  £40  is 
claimed  in  any  Sheriff  Court  action,  and  a  proof  has  been 
allowed,  the  pursuer  or  defender  may  appeal  to  the  Court  of 
Session  with  the  view  of  having  the  case  tried  by  jury.(t) 

The  claim  must  be  in  amount  above  £40.  If  it  be  not 
simply  pecuniary,  the  party  intending  to  advocate  must 
before  the  proof  is  taken  petition  the  Sheriff'  for  leave  ;  and, 
after  intimating  the  petition  to  the  opposite  party  or  his 
agent,  must,  if  required  by  the  Sheriff,  give  his  solemn 
declaration  that  the  claim  is  of  the  true  value  of  £40  and 
upwards.  If  the  Sheriff  be  satisfied  in  regard  to  this,  leave 
to  appeal  shall  be  granted,  (i) 

(A)  31  and  82  Vict.  o.  100,  §  63.  (*)  6  Geo.  IV.  o.  120,  §  40  :  A.  8. 

(0  31  and  82  Vict.  c.  100,  §  78.  11  July  1828,  §  6,  ante,  p.  161. 

2h 
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An  order  for  proof  must  have  been  pronounced.  The 
proof  may  be  in  regard  only  to  part  of  the  cause,  or  it  may 
be  a  proof  "  before  an8wer,''(Z)  but  the  appeal  will  not  be 
competent  if  the  proof  be  one  to  lie  in  retentia,  or  be  merely 
a  diligence  for  the  recoveiy  of  documents,(n)  or  if  it  be  a 
proof  limited  to  writ  or  oath.(o) 

The  appeal  for  trial  by  jury  is  by  note  of  appeal  under 
the  Act  of  1868.  (p)  It  does  not  appear  to  have  been 
intended  to  make  the  times  for  ordinary  appeals  applicable 
to  this.  Unless  parties  agree  to  go  on  sooner  with  the 
proof,  they  are  entitled,  where  this  appeal  is  competent,  to 
a  delay  of  fifteen  days  between  the  granting  and  the  time  of 
commencing  to  take  proof,  for  the  purpose  of  considering 
whether  they  will  have  the  case  tried  by  jury  or  not,(q) 

The  proceedings  in  the  Court  of  Session  begin  in  the 
same  way  as  in  an  ordinary  appeal,  but  the  case  may  be 
remitted  to  a  Lord  Ordinary,  (r)  The  Court  are  not  bound 
to  send  the  case  to  a  jury,  but  Ikiay  dispose  of  it  as  it  seems 
best  to  them,  because  the  whole  case  is  brought  before  them 
for  review.  («)  The  party  appealing  for  jury  trial  can  hardly 
say  that  he  thinks  proof  unnecessary ;  but  he  may  apply  to 
have  the  proof  taken  in  any  manner  competent  in  the  Court 
of  Session.  (^)  The  Court,  however,  will  in  general  refuse 
his  application  to  have  the  case  otherwise  tried  than  by 

(0  Stewart  v.  Bntheifoxd,  19  July  (r)  81  and  82  Viot  o.  100,  {  78. 

1863,  24  D.  1442.  Should  the  case  be  tried  by  a  Juxy 

(n)  A.  S.  1828,  ut  wpre^.  on  ciicnit,  the  Sheriff  Court  agent 

(p)  Primrose  v.  M'Kexude,  18  Not.  may  oonduot  the  cause  there.    Ih.  § 

1859,  22  D.  1 ;  Shirxa  «.  Bobertson,  50. 

7  June  1878,  11  Macph.  660.  (s)  OampbeU  v,  OampbeD,  21  Nor. 

(p)  81  and  82  Vict.  o.  100,  {  78.  1846,  9  D.  185. 

(q)  A.  S.  10  July  1889,  i  126.    In  (0  Sands  v.  Meffan,  20  Jan.  1829, 

Orkney  and   Shetland  the  time  is  7  S.  290. 
thirty  days ;  ante^  p.  151. 
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jury  ;{u)  and  if  they  think  the  case  unsuitable  for  jury  trial 
will  remit  it  for  proof  to  the  Sheriff  Court,  (t;)  though,  as 
already  explained,  they  are  not  bound  to  do  so.(x)  The 
respondent  is  not  barred  in  any  way  from  maintaining  any 
of  his  pleas. 

19.  Appeal  on  Contingency.— When  there  are  two 
actions,  one  in  the  court  of  Session  and  one  in  the  Sheriff 
Court,  so  connected  with  es^h  other  that  had  they  both 
been  in  the  inferior  court  they  would  have  been  conjoined, 
the  action  in  the  inferior  court  may  be  removed  to  the 
higher  court,  and  conjoined  with,  or  conducted  along  side 
of,  the  action  there  depending.  The  circumstances  in  which 
it  is  proper  that  actions  should  be  conjoined  have  already 
been  considered,  (y)  When  a  party  desires  to  remove  an 
action  on  this  ground  of  "contingency*'  to  the  Court  of 
Session,  he  must  get  from  the  Sheriff-Clerk  a  certified  copy 
of  the  pleadings  that  have  been  lodged,  and  of  the  inter- 
locutors pronounced  in  the  cause.  This  copy  he  must  lay 
before  the  Lord  Ordinary,  or  before  the  Division  befo|j 
which  the  Court  of  Session  process  is  depending.  If,  upon 
consideration  of  this,  the  Lord  Ordinary  or  Court  think  that 
there  is  contingency  between  the  processes,  a  warrant  may 
be  granted  to  enable  the  Sheriff-Clerk  to  transmit  the 
inferior  court  process  to  the  superior  court.(2)  The  decision 
of  the  Lord  Ordinary  or  of  the  Court  is  final,  but  if  the 
motion  be  refused,  it  may  be  renewed  at  a  subsequent 
stage,  (a) 

(ti)  Dennistotm  v.  Bainey,  Knox,  Lord  Ormidale  dissented,  the  ooorse 

&  Co.,  16  May  1871,  9  Macph.  789.  taken  making  appeal  on  the  facts  to 

(v)  Ghishohn  o.  Marahall,  17  Jan.  the  Honse  of  Lords  competent 

1874,  1  B.  888.  (y)  Supra,  p.  289. 

{z)  Laidlaw  «.   Wilson,   24  Nov.  («)  81  and  82  Vict  c.  100,  §  74. 

1874,  2  B.  148.    The  proof  here  was  (a)  81  and  82  Vict  c.  100,  §  76. 
taken  before  an  Inner  House  Judge ; 
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8CBFEN8IONB. 

1.  JVhen  Suspension  competent. 

2.  Proceedings  in  StLspension. 


REDUCnONB. 

3.  When  Redtuition  competent, 

4.  Proceedings  in  Reduction, 


SUSPENSIONS. 

1.  When  SoBpeiudon  competent.— After  extract,  review 
by  presenting  an  appeal  becomes  incompetent;  bnt  in 
0ertain  cases  may  still  be  obtained  by  presenting  a  note  of 
suspension. 

The  £25  limit  of  value  applies  to  suspension  as  well  as 
to  appeals,  and  under  the  same  restrictions,  (a) 

Suspension  is  competent  where  the  decree  of  the  Sheriff 
Court  contains  any  order  for  the  payment  of  monej — ^not 
being  expenses  (6) — or  for  the  performance  of  any  act  on 
which  execution  is  competent  against  the  property  or  pe  rson 
of  the  debtor. (c)  Interim  decrees  for  payment  of  money 
may  be  suspended  in  the  same  way  as  final  decrees ;  and 


(o)  16  and  17  Vict.  o.  80,  §  22,     U  D.  990. 
eupra,  Chap.  XL  art.  1,  p.  486.  (e)  Shand's  Prectioe  in  the  Gonrt 

(b)  Simpson  v,  Toung,  8  July  1862,     of  Session. 
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although  it  is  expressly  provided  that  no  other  kind  of 
interim  decree  can  he  reviewed  until  the  final  judgment  has 
been  given,  (cQ  the  Court  of  Session  have  held  that  they 
were  entitled,  when  they  saw  cause,  to  suspend  execution 
of  a  decree  ad  factum  prcestandum  till  such  time  as  the 
complainer  could  competently  bring  the  merits  before 
them.(e)  The  reasons  for  this  decision  apply  equally  to  the 
case  of  an  interim  interdict  being  granted ;  (g)  for  the  con- 
sequences of  ordering  a  person  not  to  do  a  thing  may  be  as 
injurious  as  an  order  obliging  him  to  do  something. 

Suspension  is  also  the  proper  mode  of  review  in  actions 
where  the  extract  is  issued  without  giving  time  to  appeal, 
and  in  those  cases  where  the  warrant  issues  at  once.  To 
the  first  class  belong  removings  and  ejections ;  (A)  and  to 
the  second,  warrants  pronounced  in  petitions  for  law- 
burrows  ;  (i)  against  a  servant  deserting  his  service ;  (k)  and 
against  an  absconding  debtor.  ({) 

Suspension  is  incompetent  where  the  debtor  has  imple- 
mented the  decree,  even  in  those  cases  in  which  suspension 
is  otherwise  the  appropriate  mode  of  appeal.  In  this  con- 
nection, implement  is  used  in  its  ordinary  sense,  and  not  in 
the  restricted  sense  in  which  it  is  used  in  reference  to 
reponing  against  decrees  pronounced  in  absence.  Where 
the  debtor  is  in  prison,  the  suspension  is  called  a  suspension 


(d)  16  and  17  Vict.  o.  80,  §  24.  of  Session. 

(e)  Wilson  v.  Bartholomew,  7  July  (h)  6  Geo.  IV.  c.  120,  §  44.   81  and 
1860,  22  D.  1410.  82  Vict.  c.  100  ({{  64  and  65)  does 

(g)  Whexe  interdict  ad  interim  is  not  repeal  this;  Fletcher  o.  Davidson, 

refused,  the  complainer  can  (at  no  8  Not.  1874,  2  B.  71. 

great  loss)  practically  obtain  a  review  (i)  See  iupra,  p.  885. 

of  the  decision  by  abandoning  the  (k)  See  tt^o,  p.  401. 

proceedings  before  the  Sheriff  Oonrt  (Q  Oases  cited  nqnn.  Part.  m. 

and  renewing  them  before  the  Oourt  Chap.  IL  section  xvzn. 
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and  liberation;  and  the  implement  which  precludes  sus- 
pension occurs  only  where  a  debtor  neglects  to  complain 
to  the  Court  of  Session  till  the  creditor  has  obtained  every- 
thing the  decree  gives  him  on  the  merits  of  his  case,  {n) 


2.  Proceedings  in  Suspension.— The  suspension  is  pre- 
sented in  the  Bill  Chamber  of  the  Court  of  Session,  and  the 
suspender  in  the  ordinary  case  is  bound  to  find  caution  there 
to  implement  the  decree,  and  for  expenses,  before  he  will  be 
allowed  to  proceed,  (o)  The  case  is  conducted  under  the 
forms  of  process  in  use  in  the  Court  of  Session,  (p)  It  is  a 
serious  defect  in  these  forms  that  the  Court  is  limited  to  the 
alternative  of  simply  sustaining  or  reversing  the  Sheriffs 
decree,  and  cannot  amend  it.  (g) 


BEDUCTI0K8. 


3.  When  Rednction  competent. — Where  suspension  is 
incompetent,  and  in  other  cases,  should  the  complainer 
prefer  it,  there  is  the  remedy  of  reduction,  (r)  Reduction  is 
the  appropriate  remedy  when  a  decree  of  absolvitor  with 
expenses  has  been  pronounced,  (a)    The  £25  limit  of  value 


(n)  M<D(mgall  v.  Gait,  80  June 
1868,  1  Haoph.  1012.  The  com- 
plainer  was  ordained  in  the  Sheriff 
Oourt  to  remove  and  pay  ezt>enses. 
He  did  not  pay,  but  he  removed. 
Suspension  was  held  incompetent. 

(o)  Juratory  cantion  is  sometimes 
reoeived;  Logan  «.  Weir,  16  July 
1870,  8  liacph.  1009. 

(l»)  1  and  2  Vict  o.  86;  A.  8.  re- 


gulating proceedings  in  Bill  Ohamber, 
24  Dec.  1838 ;  81  and  82  Vict.  o.  100, 
{90. 

(g)  Lyon  «.  Irvine,  18  Feb.  1874, 
1  B.  518. 

(r)  Scoular  v.  M'Laughlan,  29  Kar. 
1864,  2  Macph.  955;  M'Leod  «. 
GoUie,  10  Not.  1869,  42  8.  Jur.  62. 

(a)  White  v.  Vallance,  14  Feb.  1885, 
18  8.  470. 
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is  Btill  applicable.  (0    There  seems  no  limit  as  to  time,  but 
there  should  be  no  undue  or  unavoidable  delay. 

4.  Ftoceedings  in  Reduction.— The  pursuer  of  the  action 
is  not  bound  to  find  caution.  The  conclusion,  which  is 
framed  with  the  usual  superfluity  of  technical  terms,  asks  to 
have  the  Sheriff  Court  proceedings  quashed.  The  action  is 
conducted  in  all  respects  like  any  other  action  of  reduction 
in  the  Court  of  Session. 

(0  16  and  17  Vict.  c.  80,  i  22,  wpra  Chap.  IL  art  1.  p.  486. 
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OHAFTEB  IV. 

OF  KEVIEW  OF  SMALL  DEBT  COURT 

DECISIONS. 


1.  What  Review  competeiU, 

2.  Reviewing  TribunaL 

3.  Mode  of  taking  Appeal 


4.  Jurisdiction  of  Statutory  Tribunal 
privative. 


1.  What  Review  competent— The  right  of  review  in  the 
Small  Debt  Court  is  of  a  limited  kind.  There  is  no  review 
upon  the  merits,  whether  the  decision  be  wrong  in  point  of 
fact  or  in  point  of  law.  (a)  The  review  is  limited  to  com- 
plaints founded — (1)  on  the  ground  of  corruption  or  malice 
and  oppression  on  the  part  of  the  Sheriff;  (2)  on  such 
deviations  in  point  of  form  from  the  statutory  enactments  as 
the  reviewing  court  shall  think  took  place  wilfully,  or  pre- 
vented substantial  justice  from  having  been  done ;  and  (3) 
on  incompetency,  including  defect  of  jurisdiction  of  the 
Sheriff.(6) 

2.  Reviewing  TribnnaL— The  provisions  of  the  Small 
Debt  Act  as  to  the  grounds  on  which  review  is  competent 
are  very  much  the  same  as  those  which  the  common  law 

(a)  1  Vict  c.  41,  i  80.  (b)  lb.  i  81. 
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would  have  made  Lad  there  simply  been  a  provision  that  the 
judgment  of  the  Sheriff  Court  should  be  final ;  but  the  Act 
goes  farther,  and  provides  a  special  reviewing  tribunal.  The 
person  conceiving  himself  aggrieved  must  bring  the  case  by 
appeal  before  the  next  Circuit  Court  of  Justiciary,  or, 
where  there  are  no  Circuit  Courts,  before  the  High  Court 
of  Justiciary,  (c) 

3.  Mode  of  taking  Appeal — The  appeal  may  be  taken  in 
open  Court  at  the  time  of  pronouncing  decree,  or  at  any 
time  thereafter,  within  ten  days.  The  appeal  is  in  writing, 
and  must  be  lodged  in  the  hands  of  the  Clerk  of  Court. 
Within  the  same  time  a  copy  must  be  served  on  the  opposite 
party,  or  at  his  dwelling-place,  or  on  his  agent.  This 
service  obliges  the  respondents  to  appear  at  the  first  Circuit 
O^urt  or  High  Court  (as  the  case  may  be),  held  at  least 
fifteen  days  after  such  service.  The  appellant,  on  entering 
the  appeal,  must  lodge  a  bond,  signed  by  a  sufficient 
cautioner,  that  he  will  abide  by  the  judgment  of  the 
Justiciary  Court,  and  pay  such  costs  as  it  shall  award.  The 
Sheriff-Clerk  is  answerable  for  the  sufficiency  of  this 
cautioner.  If  there  are  any  documents  which  have  been 
used  in  evidence  in  the  Small  Debt  Court,  and  which  the 
appellant  desires  to  use  in  the  Circuit  Court,  he  must  ask  the 
Sheriff  to  initial  them ;  and,  in  the  same  way,  he  must  ask 
the  Sheriff  to  write  on  the  principal  summons  the  name  of 
any  witness  examined  in  the  cause  to  whose  evidence  he 
intends  to  refer. 

The  Circuit  Court  may  send  ("  certify  ")  the  case  to  the 
High  Court  of  Justiciary. (rf) 

« 

(0)  1  Vict.  c.  41,  ;  81.  (d)  1  Vict.  c.  41,  }  31 ;  20  Geo. 

n.  c.  48,  II  84,  85,  and  86. 
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4.  Jurisdiction  of  Statutory  Tribunal  privatiye.— The 

jurisdiction  thus  conferred  on  the  Justiciary  Court  is 
privative,  and  any  person  aggrieved  by  the  decree  of  the 
.  Sheriff  in  the  Small  Debt  Court  can  appeal  only  to  this 
Court.  It  has  frequently  been  decided  that  the  Court  of 
Session  has  no  jurisdiction  in  such  cases,(e)  unless,  indeed, 
the  proceedings  have  been  '^  fundamentally  null  and 
illegal."(^)  A  distinction  has  also  been  taken  between  the 
case  of  a  complaint  against  a  decree  and  complaint 
against  something  done  subsequently  to  the  decree  ;  and 
it  has  been  held  that  jurisdiction  has  not  been  restricted 
to  the  statutory  tribunal  to  deal  with  the  latter  case. 
Thus,  where  a  party  who  admitted  the  Sheriff's  decree 
to  be  correct,  but  alleged  that  the  Sheriff-Clerk  had 
altered  the  extract  after  issuing  it,  and  had,  without  any 
authority,  inserted  a  larger  sum,  the  Court  of  Session  held 
that  they  had  power  to  reduce  the  vitiated  extract  of  the 
decree.  (A)  On  the  same  principle  it  was  held  that  a 
warrant  which  followed  the  decree,  but  on  too  short  a 
charge,  could  be  reduced,  (t)  The  exceptious  are  going  far 
towards  eating  up  the  rule. 


(e)  Graham  v,  liaokay,  18  March 
1848,  6  BeU*8  App.  Oa.  214 ;  Low- 
den's  Trustees  fo,  Fatollo,  17  Deo. 
1846,  9  D.  281 ;  Miller  «.  Henderson, 
28  Feb.  1850,  12  D.  656. 

(ff)  Manson  v.  Smith,  8  Feb.  1871, 
9  Macph.  493.  The  illegality  here 
consisted  in  the  Clerk  of  Court  hay- 
ing acted  in  a  suit  in  which  he  was 
interested. 

(A)  Murchie  v.  Fairbaim,  22  May 


1863,  1  Macph.  800.  See  SooU  v. 
Letham,  tupra,  p.  456,  note  (6), 
where  effect  was  given  to  the  dis- 
tinction between  "an  appeal  against 
a  decree  "  and  "  a  question  as  to  the 
regularity  of  the  process  of  execu- 
tion," — the  jurisdiction  of  the  Court 
of  Session  being  sustained  in  the 
latter  case. 

(0  ShieU   o.    Mossman,    7   Not. 
1871,  10  Macph.  58. 
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OHAPTEE  V. 

OF  SPECIAL  PROVISIONS  FOR  REVIEW. 


1.  Debts  Secovtry  Court. 

2«  /Voc«ti  of  ceauo  bononun. 


a  Other    Speeiai    PravmoM   for 
Beview, 


1.  Debts  Becovery  Oonrt. — ^In  the  Debts  Recovery  Court 
special  provisions  are  made  for  regulating  appeals.  It  affords 
the  only  instance  in  which  it  is  necessary  to  appeal  from 
Sheriff-Substitute  to  principal  Sheriff  before  going  to  the 
Court  of  Sess]on.(a)  Where  the  cause  exceeds  the  value  of 
£25  sterling,  either  party  may  appeal  from  the  principal 
Sheriff's  judgment  to  either  of  the  Divisions  of  the  Court  of 
Session.  The  appeal  must  be  taken  within  eight  days,  or 
in  cases  from  Orkney  and  Shetland,  within  sixteen  days, 
and  is  taken  by  ingrossing  on  the  interlocutor  sheet  a  note 
of  appeal  signed  by  the  appellant  or  his  agent.  The  Sheriff- 
Clerk  must  forthwith  transmit  the  process  to  one  of  the 
principal  clerks  of  the  Division.  After  this  has  been  done, 
the  appellant  must  (within  ten  days  if  the  Court  is  sitting, 
or  on  the  third  day  of  its  next  session)  enrol  the  cause  by 
written  note.  Should  he  fail  to  enrol,  the  cause  is  retrans- 
mitted  to  the  Sheriff  Court.(&)  Should  he  enrol,  he  must 
intimate  the  enrolment  by  letter  to  the  respondent  or  his 

(a)  80  and  81  Viot.  o.  96,  }{  11        (b)  Baird  «.  Field,  4  June  1869, 
and  18.  7  Maoph.  862. 
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agent ;  and  on  the  cause  being  called,  the  Court  give  such 
orders  as  to  printing  papers  as  they  think  fit ;  and  then  the 
case  is  sent  to  the  Summary  Debate  BolL  When  the  case 
is  heard,  the  Court  of  Session  has  power  to  order  the  evidence 
to  be  taken  anew,  or  additional  evidence  to  be  taken  by  the 
Sheriff,  with  such  directions  as  shall  seem  right.  If  they 
do  not  think  this  necessary,  they  may  affirm,  or  alter,  or 
pronounce  such  other  judgment  as  shall  seem  just.  They 
may  either  remit  to  the  Sheriff  to  decern  anew — so  that  the 
decree  may  be  extracted  from  the  Sheriff  Court,— or  pro- 
nounce a  decree  extractable  in  the  Supreme  Court,  (c) 

2.  Process  of  Cessio  Bononun. — In  the  process  of  cessio 
honorum  the  appeal  is  by  a  reclaiming  note  lodged  with  one 
of  the  clerks  of  either  Division  of  the  Court  of  Session.  The 
note  embodies  the  judgment  or  judgments  complained  of, 
and  must  be  presented  within  ten  days  from  the  date  of  the 
last  of  those  judgments,  (c?)  A  copy  of  the  note  must,  within 
the  same  period,  be  delivered  to  the  respondent  or  his 
agent,  (c)  On  production  to  him  of  a  copy  of  the  note,  certified 
by  a  clerk  of  the  Court  of  Session,  the  Sherifif-Clerk  must 
transmit  the  process.  The  reclaiming  note  is  not  compe- 
tent except  against  an  interlocutor  granting  or  refusing  cesato^ 
either  conditionally  or  unconditionally.  (/) 

When  the  Court  of  Session  is  not  sitting,  the  reclaiming 
note  must  be  brought  before  the  Lord  Ordinary  on  the  Bills, 
who  must  forthwith  dispose  of  it.     The  Lord  Ordinar/s 


(0  80  and  81  Viot  o.  96,  U  12,  Maroh  1864,  2  Macph.  889. 
18,  and  14.  (/)  6  and  7  Will  IV.  c.  66,  {  8, 

(d)  TwGDtj  days  in  the  case  of  and  see  Galbraith «.  Ritchie,  6  Dec 
Orkney.  1856, 19  D.  186. 

(e)  M*Einney  v.  Van   Hook,    19 
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judgment  is  subject  to  review  of  the  Inner  House.  If  he 
has  not  finished  the  disposal  of  the  case  when  the  Court 
meets,  they  take  the  case  up  at  the  stage  to  which  he  has 
brought  it.  (gr) 

3.  Other  Special  ProvisioiiB  for  Review. — The  modes  of 
appealing  against  decisions  pronounced  in  applications  for 
the  Service  of  Heirs,  (A)  and  under  the  Ecclesiastical  Build- 
ings and  Glebes  Act,(t)  and  under  the  Entail  Amendment 
Act,(i)  have  been  noticed  in  connection  with  the  subjects 

themselves. 

(^)  6  and  7  WDL  IV.  c.  66,  }  10.  (t)  Supra,  p.  370,  art.  4. 

(h)  Sypra,  p.  430,  art.  7  and  9.  (k)  Supra,  p.  876,  art.  9. 


APPENDIX 


ACTS  OF  PAELIAMENT  AND  SEDERUNT. 


PART   I. 
OEDINARY  COURT— GENERAL  ACTS. 


11  Oeo  IV.,  and  1  Will.  IV.,  c.  69.— An  ACT  for  uniting 
the  benefits  of  Jury  Trial  in  Civil  Causes  with  the  ordi- 
nary jurisdiction  of  the  Court  of  Session,  and  for  making 
certain  other  alterations  and  reductions  in  the  Judicial 
Establishments  of  Scotland.--23d  July  1830. 

21.  ITrans/erence  of  Admiralty  Jurisdiction.'] — ^And  whereas  all  mari- 
time causes  may  now  be  brought  by  review  before  the  Court  of  Session, 
and  many  causes  formerly  heard  and  determined  by  the  High  Court  of 
Admiralty  are  now  remitted  to  the  Jury  Court :  And  whereas  the  Court 
of  Justiciary  holds  a  cumidatiye  jurisdiction  with  the  High  Court  of 
Admiralty  as  to  all  crimes  competent  to  be  tried  by  the  High  Court  o 
Admiralty :  And  whereas  it  has  become  unnecessary  and  inexpedient  to 
maintain  any  separate  court  for  maritime  or  admiralty  causes ;  be  it  there- 
fore enacted  that  the  High  Court  of  Admiralty  be  abolished,  and  that 
hereafter  the  Court  of  Session  shaU  hold  and  exercise  original  jurisdiction 
in  all  maritime  civil  causes  and  proceedings  of  the  same  nature  and  extent 
in  all  respects  as  that  held  and  exercised  in  regard  to  such  causes  by  the 
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High  Court  of  Admiralty  before  the  passing  of  this  Act ;  and  all  applica- 
tions of  a  summary  nature  connected  with  such  causes  may  be  made  to* 
the  Lord  Ordinary  on  the  Bills :  Provided  always  that  all  such  causes^  not 
exceeding  the  value  of  twenty-five  pounds  sterling,  shall  be  instituted  and 
carried  on  in  the  first  instance  before  an  inferior  court,  in  the  manner 
directed  and  with  the  exceptions  specified  in  an  Act  of  the  Parliament  of 
Scotland,  passed  in  the  year  sixteen  hundred  and  seventy -two,  intituled 
An  Act  concerning  the  regulation  of  the  judicatories.    (1672,  c.  40.) 

22.  [Sheriffs  to  have  jurisdiction  in  maritime  causes.] — And  be  it  enacted 
that  the  Sheriffs  of  Scotland  and  their  substitutes  shall,  within  their  re> 
spective  sheriffdoms,  including  the  navigable  rivers,  ports,  harbours,  creeks, 
shores,  and  anchoring  grounds  in  or  adjoining  such  sheriffdoms,  hold  and 
exercise  original  jurisdiction  in  all  maritime  causes  and  proceedings,  civil 
and  criminal,  including  such  as  may  apply  to  persons  residing  fiirth  of 
Scotland,  of  the  same  nature  as  that  heretofore  held  and  exercised  by  the 
High  Court  of  Admiralty.* 

23.  [Maritime  causes  to  be  tried  in  same  manner  as  other  causes.'] — ^And 
be  it  enacted  that  the  finding  of  caution  and  using  of  arrestment  hereto- 
fore observed  in  the  High  Court  of  Admiralty,  and  all  regulations  relative 
thereto,  may  be  enforced  in  the  foresaid  courts  respectively;  and  maritime 
causes  may  be  heard  and  determined  by  the  Sheriff  according  to  the  same 
modes  and  rules  which  are  applicable  in  the  Sheriff  Court  to  causes  not 
maritime,  including  the  mode  prescribed  in  an  Act  passed  in  the  tenth 
year  of  the  reign  of  his  late  Majesty  King  Oeorge  the  Fourth,  intituled 
An  Act  for  the  more  effectual  recovery  of  smM  debts,  and  for  diminishing 
the  expenses  of  litigation  in  causes  of  small  amount  in  the  Sheriff  Courts  in 
Scotland  (10th  Geo.  IV.,  c.  55);  and  the  sentences,  interlocutors,  and  de- 
crees pronounced  by  Sheriffs  in  maritime  causes  shall  be  subject  to  review 
by  the  Courts  of  Session  and  Justiciary  respectively  in  the  same  way  and 
manner  in  which  sentences,  interlocutors,  and  decrees  of  Sheriffs  in  similar 
causes  not  maritime  are  subject  to  review  at  present,  and  not  otherwise  : 
Provided  always  that  it  shall  not  be  competent  to  the  Sheriff  to  try  any 
crime  committed  on  the  seas  of  a  nature  which  it  would  not  be  competent 
for  that  judge  to  try  if  the  crime  had  been  committed  on  land. 

24.  [Provision  when  counties  are  separated  by  uxiter.] — And  be  it  enacted 
that  where  counties  are  separated  from  each  other  by  a  river,  or  by  a  firth 
or  estuary,  the  Sheriffs  of  the  counties  adjoining  to  the  sides  thereof  shall 
have  a  cumulative  jurisdiction  over  the  whole  intervening  space  so  occu- 
pied by  water :  Provided  always  that  the  pursuer  of  all  civil  cases  shall, 
where  such  ciunulative  jurisdiction  applies,  bring  the  cause  before  the 
Sheriff  of  that  county  within  which  the  defender  may  reside ;  and  it  is 
provided  that  where  there  are  several  defenders  in  the  same  cause,  residing 
in  different  counties,  the  same  rules  shall  apply  in  regard  to  the  citation 

*  Explained  by  1  &  2  Viot.  o.  119,  {  21,  inj^a^  p.  535. 
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of  the  whole  of  such  defenders  before  the  same  Sheri£f  Court,  which  are 
observed  in  similar  circumstances  with  respect  to  causes  not  maritime ; 
and  it  is  provided  farther  that  Sheriffs  shall  respectively  have  power  to 
remit  such  causes  from  their  own  court  to  that  of  another  Sheriff  ob  con- 
tvngmtiam^  or  for  other  sufficient  cause. 

27.  ^Sheriff  Clerks  to  act  cu  clerks  to  Sheriffs  in  maritime  causes.]— Audi 
be  it  enacted  that  the  Sheriff  Clerks  of  the  several  counties  of  Scotland 
shall  respectively  act  as  clerks  to  the  Sheriffis  in  maritime  causes ;  pro- 
vided always  that  neither  that  officer,  nor  any  other  person  appointed  to 
any  office,  or  acquiring  right  to  any  fees  or  emoluments  in  virtue  of  the 
provisions  of  this  Act,  shall  be  entitled  to  prefer  any  claim  to  compensa- 
tion in  consequence  of  the  subsequent  abolition  of  such  office  or  fees,  or  of 
any  alteration  therein. 

32.  [Actions  of  cdiment,] — ^And  it  is  further  enacted  that  actions  of 
aliment  may  be  instituted,  heard,  and  determined  in  any  Sheriff  Court  of 
Scotland. 

33.  [Consistorial  actions  to  be  instituted  in  the  Court  of  Session,] — ^And 
be  it  enacted  that  all  actions  of  declarator  of  marriage,  and  of  nullity  of 
marriage,  and  all  actions  of  declarator  of  legitimacy  and  of  bastardy,  and 
all  actions  of  divorce,  and  all  actions  of  separation  d  mensd  et  thoro,  shall 
be  competent  to  be  brought  and  insisted  on  only  before  the  Court  of 
Session.* 


7  Will  IV,,  dc  1  Vict,  c.  39.— An  ACT  to  interpret  the 
words  "Sheriff,"  "Sheriff  Clerk,"  "Shire,"  "Sheriffdom,'' 
and  "  County,"  occurring  in  Acts  of  Parliament  relating 
to  Scotland.— 12th  July  1837. 

Whereas  it  is  expedient  that  the  words  "sheriff,"  "sheriff  clerk,** 
"  shire,"  "  sheriffdom,"  and  "  county,"  used  in  Acts  of  Parliament  relating  to 


*  The  Act  13  &  14  Vict.  c.  86  (to 
facilitate  procedure  in  Coiirt  of  Ses- 
sion) enacted  and  declared  (§  16)  that 
all  the  proYisions  of  the  above  Act 
'*  applicable  to  actions  of  declarator 
of  marriage,  and  of  nullity  of  mar- 
riage, and  to  actions  of  declarator  of 


legitimacy  and  of  bastardy,  and  to 
actions  of  divorce,  and  to  actions  of 
separation  a  mensd  et  thoro^  are  and 
shall  be  applicable  to  actions  of  ad- 
herence, and  all  other  consistorial 
actions  though  not  specially  men- 
tioned in  the  said  reoited  Act/* 

2i 
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ScotlAndy  ahonld  be  interpreted  in  manner  hereinafter  mentioned :  Be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  that  in 
all  cases  in  which  the  words  *^  sheriff,"  ^'  sheriff  clerk,"  '*  shire,"  "  sheriff- 
dom," and  '^  county  "  occur  in  any  existing  Act  of  Parliament,  or  shall  occur 
in  any  future  Act  relating  to  Scotland,  the  word  *'  sheriff"  shall  be  deemed 
and  taken  to  comprehend  and  apply  to  any  steward,  the  words 
"sheriff-clerk"to  comprehend  " steward-clerk," and  the  words  "shire," 
'^ sheriffdom,"  and  '' county"  to  comprehend  and  apply  to  any  stewartry 
in  Scotland,  excepting  where  otherwise  specially  provided,  and  excepting 
cases  in  which  there  is  anything  in  the  subject  or  context  repugnant  to 
such  meaning  and  application.* 


14  2  VicL,  c.  114. — ^An  ACT  to  amend  the  Law  of  Scotland 
in  matters  relating  to  Personal  Diligence,  Arrestments, 
and  Poindings. — 16th  August  1838. 

Whereas  it  is  expedient  to  improve  the  form  and  to  diminish  the  expense 
of  the  diligence  of  the  law  in  Scotland  against  the  persons  of  debtors,  and 
to  amend  the  law  as  to  the  diligence  of  arrestment  and  poinding  :  Be  it 
therefore  enacted  by  the  Queen's  most  Excellent  Majes^,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same  : — 
[Extracts  of  Court  of  Session^  Teind  Court,  and  Court  of  Justiciary 
decrees  to  contain  warrant  to  arrest,  charge^  and  poind,] — ^That  from  and 
after  the  thirty-first  day  of  December  One  thousand  eight  hundred  and 
thirty-eight,  where  an  extract  shall  be  issued  of  a  decree  or  Act  pronounced 
or  to  be  pronounced  by  the  Court  of  Session,  or  by  the  Court  of  Commission 
for  Teinds,  or  by  the  Court  of  Justiciary,  or  of  a  decree  proceeding  upon  any 
deed,  decree-arbitral,  bond,  protest  of  a  bill,  promissory-note,  or  banker's 
note,  or  upon  any  other  obligation  or  document  on  which  execution  may  com- 
petently proceed,  recorded  in  the  books  of  Council  and  Session  or  of  the 
Court  of  Justiciary,  the  extractor  shall,  in  terms  of  the  schedule  (Number 
1)  hereunto  annexed  (or  as  near  to  the  form  thereof  as  circumstances  will 
permit),  insert  a  warrant  to  charge  the  debtor  or  obligant  to  pay  the  debt 
or  perform  the  obligation  within  the  days  of  chaige,  under  the  pain  of 
poinding  and  imprisonment,  and  to  arrest  and  poind,  and  for  that  purpose 
to  open  shut  and  lock&st  places  ;  which  extract  shall  be  subscribed  and 

*  As  to  the  general  interpretation  of  all  Acts  of  Parliament,  see  IS  Vict,  o.  21. 
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prepared  in  other  respects  as  extracts  are  at  present  subscribed  and  pre- 
pared, and  for  which  extract  no  higher  fees  shall  be  exigible  than  those 
which  are  payable  as  by  law  established. 

2.  [Competent  to  arrest.] — ^And  be  it  enacted^  That  it  shall  be  lawful  by 
virtue  of  such  extract  to  arrest  in  like  manner  as  if  letters  of  arrestment 
on  liquid  grounds  of  debt  or  letters  of  homing  containing  warrant  to 
arrest  had  been  issued  under  the  signet 

3.  [Competent  to  charge.  Officer^ s  execution,'] — ^And  be  it  enacted,  That 
it  shall  be  lawful  by  virtue  of  such  extract  to  charge  the  debtor  or  obligant 
therein  mentioned  to  pay  the  sums  of  money  or  to  perform  the  obligation 
therein  specified  within  the  days  of  charge,  from  and  after  the  date  of 
charge,  under  the  pain  of  poinding  and  imprisonment ;  and  the  officer 
executing  the  same  shall  return  an  execution  in  terms  of  the  schedule 
(Number  2)  hereunto  annexed,  or  as  near  to  the  form  thereof  as  circum- 
stances will  permit 

4.  [Competent  to  pomd,]^Aiid  be  it  enacted,  That  on  the  expiration  of 
the  days  of  charge  it  shall  be  lawful,  by  virtue  of  such  extract,  to  poind 
the  moveable  effects  of  the  debtor  in  payment  of  the  sums  of  money 
therein  mentioned,  as  if  letters  of  poinding  or  letters  of  homing  contain- 
ing warrant  to  poind  had  been  issued,  and  for  that  purpose  to  open  shut 
and  lockfast  places. 

6.  [Execution  to  be  registered;  and  to  hone  the  effect  of  denunciation 
and  to  accumulate  interest^ — Ajid  be  it  enacted,  That  it  shidl  be  competent 
at  any  time  within  year  and  day  after  a  charge  has  expired  to  present  such 
extract  and  execution  of  charge  to  the  keeper  of  the  Gtoeral  Register  of 
Homings  at  Edinburgh,  and  the  keeper  shall  thereupon  record  the  execu- 
tion in  that  register,  and  state  therein  the  name  and  designation  of  the 
person  by  whom  the  extract  and  execution  were  presented,  and  also  the 
date  of  presentation  ;  which  registration  shall  have  the  same  effect  as  if 
the  debtor  or  obligant  had  been  denounced  rebel  in  virtue  of  letters  of 
homing,  and  the  said  letters,  with  the  executions  of  charge  and  denimcia- 
tion,  had  been  recorded  according  to  the  forms  now  in  use,  and  shall  have 
the  effect  to  accumulate  the  debt  and  interest  into  a  capital  sum,  whereon 
interest  shall  thereafter  become  due. 

6.  [Blxtract  and  execution  with  certificate  of  registration  to  be  presented 
in  the  BUI  Chamber  for  warrant  to  imprison.] — ^Ajid  be  it  enacted.  That  on 
the  execution  being  so  recorded  the  keeper  of  the  register  shall  write  upon 
the  extract  and  upon  the  execution  (if  it  be  written  on  paper  apart)  a 
certificate  of  the  registration  thereof  in  terms  or  to  the  effectof  ike  schedule 
(Number  3)  heretmto  annexed,  which  he  shall  date  and  subscribe ;  and  if 
warrant  to  imprison  be  required,  a  writer  to  the  signet  shall  indorse  and  . 
subscribe  on  the  extract  a  minute  to  the  effect  of  the  schedule  (Number  4) 
hereunto  annexed  (or  as  near  to  that  form  as  circumstances  will  permit), 
and  the  extract,  with  the  execution  and  certificate  of  registration  and  in- 
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doTsed  minnte,  shall  be  presented  in  the  Bill  Chamber  of  the  Couit  of 
Session,  and  the  clerk  thereof  shall,  if  there  be  no  lawful  caoBe  to  the 
contrary,  write  on  the  extract  this  deliverance,  **  Fiat  ui  petitur,^  and  shall 
date  and  subscribe  the  same  ;  and  it  shall  be  lawful  by  virtae  of  the  said 
extract  and  deliverance  to  search  for,  take,  apprehend  and  imprison  the 
debtor  or  obligant,  and,  if  necessary  for  that  porpose,  to  open  shut  and 
lockfast  places  ;  and  magistrates  and  keepers  of  prisons  are  hereby 
authorised  and  required  to  receive  into  and  detain  in  prison  the  person  of 
the  debtor  or  obligant  till  liberated  in  due  course  of  law,  in  like  manner 
as  if  letters  of  caption  had  been  issued  under  the  signet. 

7.  [Execution  at  the  instance  of  a  person  acquiring  right  to  extract] — 
And  be  it  enacted.  That  where  any  person  shall  acquire  right  to  an  extract 
of  a  decree  or  act  issued  as  aforesaid  it  shall  be  competent  to  him  to 
present  in  the  Bill  Chamber  the  extract,  with  the  execution  of  charge  (if 
a  charge  shall  have  been  given),  and  certificate  of  registration  (if  the  same 
shall  have  been  registered),  and  a  minute  endorsed  thereon,  in  the  form  of 
the  sche<lule  (Number  5)  hereunto  annexed  (or  as  near  thereto  as  circum- 
stances will  permit),  subscribed  by  a  writer  to  the  signet,  with  the  assigna- 
tion, confirmation,  or  other  legal  evidence  of  such  acquired  right,  praying 
for  authority  (as  the  case  may  be)  to  arrest,  charge,  poind  the  effects  of,  or 
(as  the  case  may  be)  to  imprison  the  said  debtor  or  obligant,  and  open  shut 
and  lockfast  places  ;  and  the  clerk  shall,  if  there  be  no  lawful  cause  to  the 
contrary,  write  on  the  extract  this  deliverance,  "  Fiat  tU  petitur"  and  he 
shall  date  and  subscribe  the  same,  and  endorse  the  same  date  on  the  docu- 
ments produced,  and  subscribe  with  his  initials  the  date  so  endorsed  ;  and 
the  extract  with  such  deliverance  shall  be  a  warrant  to  arrest,  charge, 
poind,  and  open  shut  and  lockfast  places,  or  (as  the  case  may  be)  to 
search  for,  take,  apprehend,  and  imprison  as  aforesaid,  at  the  instance  of 
such  person, 

8.  [Letters  of  homing  may  he  issued  as  formerly^  hut  no  expenMCS 
exigihie.  Extracts  in  terms  of  this  Act  may  be  obtained  where  extracts 
issued  prior  to  its  commencement,] — And  be  it  enacted,  That  nothing  herein 
contained  shall  prevent  any  person  from  obtaining  extracts,  and  also 
letters  of  homing,  poinding,  and  arrestment,  or  letters  of  arrestment  and 
letters  of  caption,  according  to  the  former  law  and  practice,  if  Le  shall  see 
fit  to  proceed  in  that  way,  in  place  of  in  the  manner  hereby  provided ; 
but  it  is  hereby  declared  that  in  such  case  no  part  of  the  expenses  thereof, 
except  the  expenses  of  the  extract,  shall  be  exigible  from  the  debtor  or 
obligant,  or  his  estate,  unless  it  be  shown  that  it  is  incompetent  to  proceed 
in  the  way  herein  provided ;  and  where  an  extract  has  been  issued  before 
the  commencement  of  this  Act  it  shall  be  competent  for  the  person  in 
whose  favour  such  extract  has  been  issued,  or  the  person  having  right 
thereto,  to  obtain  an  extract  in  terms  of  this  Act,  or  a  warrant  subjoined 
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to  the  former  extract  in  teima  of  the  said  schedule  (Number  1)^  and  to 
prosecute  diligence  thereon  agreeably  to  the  provisions  hereof 

9.  [Extracts  of  SheriJTs  decrees^  ^.,  to  contain  warrant  to  arrut^ 
charge,  poind,  and  open  shut  and  lockfast  places,'] — ^And  be  it  enacted,  That 
from  and  after  the  said  thirty-first  day  of  December,  where  an  extract  shall 
be  issued  of  any  decree  or  act  pronounced  or  to  be  pronounced  by  any 
Sheriff,  or  of  a  decree  proceeding  upon  any  deed,  decree-arbitral,  bond, 
protest  of  a  bill,  promissory-note,  or  banker's  note,  or  upon  any  other 
obligation  or  document  on  which  execution  may  competently  proceed, 
recorded  in  the  Sheriff  Court  books,  the  extractor  shall,  in  terms  of  the 
schedule  (Number  6)  hereunto  annexed  (or  as  near  thereto  as  circum- 
stances will  permit),  insert  therein  a  warrant  to  charge  the  debtor  or 
obligant  to  pay  the  debt  or  perform  the  obligation  within  the  days  of 
charge,  under  the  pain  of  poinding  and  imprisonment  and  to  arrest  and 
poind  according  to  the  present  practice,  and,  if  need  be  for  the  purpose  of 
poinding,  to  open  shut  and  lockfast  places ;  which  extract  shall  be  sub- 
scribed and  prepared,  in  other  respects  as  extracts  are  at  present  subscribed 
and  prepared,  and  for  which  extracts  no  higher  fees  shall  be  exigible  than 
those  which  are  payable  as  by  law  established ;  and  where  an  extract  has 
been  issued  from  the  books  of  the  Sheriff  before  the  commencement  of 
this  Act  it  shall  be  competent  for  the  person  in  whose  favour  such  extract 
has  been  issued,  or  the  person  having  right  thereto,  to  obtain  an  extract  in 
terms  of  this  Act,  or  a  warrant  subjoined  to  the  former  extract  in  terms  of 
the  said  schedule  (Number  6),  and  to  prosecute  diligence  thereon  agree- 
ably to  the  provisions  hereof. 

10.  [Execution  to  he  registered,  and  to  accumulate  interest] — And  be  it 
enacted,  That  it  shall  be  lawful  by  virtue  of  such  extract  to  charge  the 
debtor  or  obligant  therein  mentioned  to  pay  the  sums  of  money  or  to  per- 
form the  obligation  therein  specified  within  the  days  of  charge,  under 
pain  of  poinding  and  imprisonment,  and  the  officer  executing  the  same 
shall  return  an  execution  in  terms  of  the  said  schedule  (Number  2),  or  as 
near  to  the  form  thereof  as  circumstances  will  permit ;  and  it  shall  be  com- 
petent at  any  time  within  year  and  day  after  a  charge  has  expired  to  present 
the  extract  and  execution  of  charge  to  the  clerk  of  the  Sheriff  Court  from 
which  the  extract  has  been  issued,  who  shall  thereupon  record  the  execu- 
tion in  the  register  of  homings  kept  by  him,  and  state  therein  the  name 
and  designation  of  the  person  by  whom  the  extract  and  execution  were 
presented  and  the  date  of  presentation  ;  which  registration  shall  have  the 
same  effect  as  if  the  debtor  or  obligant  had  been  denounced  rebel  in 
virtue  of  letters  of  homing,  and  the  Said  letters  with  the  executions  of 
charge  and  denunciation  had  been  recorded  according  to  the  forms  now 
in  use,  and  shall  have  the  effect  to  accumulate  the  debt  and  interest  into 
a  capital  sum  whereon  interest  shall  thereafter  become  due. 

11.  [Extract  and  execution  with  certificate  of  registration  to  be  presented 
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in  Sheriff  Court  far  warrant  to  inymson,] — And  be  it  enacted,  That  on  the 
execution  being  so  recorded  the  Sherifif  Clerk  shall  write  upon  the  extract 
and  upon  the  execution  (if  it  be  written  on  paper  apart)  a  certificate  of 
the  registration  thereof,  which  he  shall  date  and  subscribe,  in  terms  of 
the  schedule  (Number  7)  hereunto  annexed  (or  as  near  thereto  as  circum- 
stances will  permit) ;  and  if  warrant  to  imprison  be  desired,  the  creditor 
or  a  procurator  of  court  shall  endorse  and  subscribe  on  the  said  extract  a 
minute  in  the  terms  of  the  schedule  (Number  8)  hereunto  annexed  (or  as 
near  to  that  form  as  circumstances  will  permit) ;  and  the  said  clerk  shall, 
if  there  be  no  .lawful  cause  to  the  contrary,  write  on  the  extract  this 
deliverance,  "  Fiat  tU  petitur"  and  shall  date  and  subscribe  the  same ;  and 
it  shall  be  lawful  by  virtue  of  the  said  extract  and  deliverance  to  search 
for,  take,  apprehend,  imprison,  and,  if  necessary  for  that  purpose,  to  open 
shut  and  lockfast  places  as  aforesaid ;  and  magistrates  and  keepers  of 
prisons  are  hereby  authorized  and  required  to  receive  into  and  detain  in 
prison  the  person  of  the  debtor  or  obligant  till  liberated  in  due  course 
of  law,  in  like  manner  as  if  letters  of  caption  had  been  issued  under  the 
signet. 

12.  [Execution  at  the  instance  of  a  per  ton  acquiring  right  to  the  extratA.'] 
— And  be  it  enacted.  That  where  any  person  has  acquired  right  to  an  ex- 
tract of  a  decree  or  act  of  the  Sheriff  he  may  present  to  the  sheriff-derk 
the  extract,  with  the  execution  of  charge  (if  a  charge  shall  have  been 
given),  and  certificate  of  registration  (if  the  same  shall  have  been  regis- 
tered), and  a  minute  endorsed  on  the  extract  in  the  form  of  the  schedule 
(Number  9)  hereunto  annexed  (or  as  near  thereto  as  circumstances  vriU 
permit),  subscribed  by  him  or  a  procurator  of  court,  with  the  assignation, 
confirmation,  or  other  legal  evidence  of  the  acquired  right,  praying  for 
authority  (as  the  case  may  be)  to  arrest,  chaxge,  poind  the  effects  of,  or  (as 
the  case  may  be)  to  imprison  the  said  debtor  or  obligant,  and  open  shut 
and  lockfast  places  ;  and  the  clerk  shall,  if  there  be  no  lawful  cause  to  the 
contrary,  write  on  the  extract  this  deliverance,  **FiaJt  ut  petitur/*  and  he 
shall  date  and  subscribe  the  same,  and  endorse  the  same  date  on  the  docu- 
ments produced,  and  subscribe  with  his  initials  the  date  so  endorsed  ;  and 
the  extract,  with  such  deliverance,  shall  be  a  warrant  to  arrest,  charge, 
poind,  and  open  shut  and  lock&st  places,  or  (as  the  case  may  be)  to  search 
for,  take,  apprehend,  and  imprison  as  aforesaid,  at  the  instance  of  such 
person. 

13.  [Warrant  of  concurrence  to  diarge,  arrest^  and  poind."] — And  be  it 
enacted.  That  where  a  debtor  or  obligant  is  or  his  moveables  are  within  the 
territory  of  any  other  Sheriff  than  the  Sheriff  from  whose  books  such  ex- 
tract shall  be  lawfully  issued,  it  shall  be  competent  to  present  the  extract 
in  the  Bill  Chamber  of  the  Court  of  Session,  or  in  the  court  of  the  Sheriff 
within  whose  jurisdiction  the  debtor  or  obligant  is,  or  his  moveables  are, 
with  a  subscribed  minute  endorsed  thereon  in  terms  of  the  schedule 
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(Number  10)  hereunto  annexed  (or  as  near  thereto  as  circnmstances  will 
permit),  praying  for  the  authority  and  concurrence  of  the  Lords  of  Council 
and  Session,  or  of  the  said  Sheriff  (as  the  case  may  be),  to  arrest,  charge, 
and  poind  the  moveables  of  the  said  debtor  or  obligant,  and  to  open  shut 
and  lockfast  places,  all  in  terms  of  the  warrant  in  the  said  extract ;  and  if 
there  be  no  lawful  cause  to  the  contrary,  the  clerk  in  the  Bill  Chamber, 
or  the  sheriff-clerk  (as  the  case  may  be)  .shall  grant  authority  accordingly 
by  writing  this  deliverance,  ^'Fiat  utpetitur"  and  dating  and  subscribing 
the  same ;  and  it  shall  thereupon  be  lawful  to  arrest,  chaige,  poind,  and 
open  shut  and  lockfast  places,  in  the  same  manner  as  if  the  said  extract 
had  been  originally  issued  from  the  books  of  the  Court  of  Session  or  con- 
curring  Sheriff. 

14.  [  Warrant  by  concurring  sheriff-clerk  to  imprison,"] — And  be  it  enacted^ 
That  where  the  debtor  or  obligant  shall  have  been  charged  on  a  warrant 
of  concurrence  and  the  execution  recorded  in  the  books  of  the  concurring 
court,  the  extract  and  execution,  with  the  certificate  of  registration,  and  a 
minute  in  terms  of  the  said  schedule  (Number  4)  hereunto  annexed  (or  as 
near  thereto  as  circumstances  will  permit)  endorsed  thereon,  may  be  pre- 
sented either  in  the  Bill  Chamber  subscribed  by  a  writer  to  the  signet,  or 
in  the  court  of  the  concurring  Sheriff  subscribed  by  a  procurator  of  court, 
praying  for  authority  to  imprison  as  aforesaid ;  and  if  there  be  no  lawful 
cause  to  the  contrary,  the  Bill  Chamber  clerk  or  sheriff-clerk  (as  the  case 
may  be)  shall  grant  authority  accordingly  by  writing  thereon  this  deliver- 
ance, "Fiat  ut  petitwr"  dating  and  subscribing  the  same;  and  it  shall 
thereupon  be  lawful  to  open  shut  and  lockfast  places,  search  for,  take,  ap- 
prehend, and  imprison,  in  manner  herein-before  provided. 

15.  ^Concurrence  to  warrant  of  imprisonment  granted  in  another  Sheriff 
CourtJ] — ^And  be  it  enacted,  That  where  a  warrant  to  imprison  has  been 
granted  by  any  Sheriff  in  manner  herein-before  provided,  and  where  the 
debtor  or  obligant  is  within  the  territory  of  another  Sheriff,  such  warrant 
may  be  presented,  along  with  the  extract,  execution  of  chai^,  and  certi- 
ficate of  r^stration,  either  in  the  Bill  Chamber  or  in  such  other  Sheriff 
Court,  and  a  minute  in  terms  or  to  the  effect  of  the  said  schedule  (Number 
10)  praying  for  the  authority  and  concurrence  of  the  Lords  of  Council 
and  Session  or  of  the  said  Sheriff  Court  for  executing  the  said  warrant ; 
and  if  there  be  no  lawful  cause  to  the  contrary  the  clerk  in  the  Bill  Cham- 
ber or  the  sheriff-derk  (as  the  case  may  be)  shall  grant  authority  accord- 
ingly by  writing  this  deliverance,  "  Fiat  iU  petUur"  and  dating  and  sub- 
scribing the  same  ;  and  it  shall  thereupon  be  lawful  to  open  shut  and  lock- 
fast places,  search  for,  take,  apprehend,  and  imprison,  in  the  same  manner 
as  if  the  said  warrant  had  been  originally  granted  by  the  Court  of  Session 
or  the  concurring  Sheriff. 

16.  [Warrant  to  arrest  may  he  introduced  into  summonses  before  the 
Court  of  Session,'] — And  be  it  enacted.  That  from  and  after  the  said  thirty- 
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first  day  of  Decefmhtr  it  sliall  be  lawful  to  insert  in  sommonBes  raised  before 
the  Lords  of  Council  and  Session  concluding  for  payment  of  money  a 
warrant  (or  will)  to  arrest  the  moveables,  debts,  and  money  belonging  or 
owing  to  the  defender  until  caution  be  found,  acted  in  the  books  of  Coun- 
cil and  Session,  that  the  same  shall  be  made  forthcoming  as  accords  of 
law ;  and  it  shall  be  lawful  to  writers  to  the  signet  to  subscribe  and  to  the 
keeper  thereof  and  his  deputes  to  affix  the  signet  to  such  summonses  with- 
out any  other  authority  than  this  Act. 

17.  [Arrestment  may  he  executed  before  executing  the  eumnums,  but  the 
summons  must  be  executed  and  called  within  a  limited  period.'] — ^And  be  it 
enacted.  That  by  virtue  of  such  warrant  of  arrestment,  and  also  by  virtue 
of  letters  of  arrestment  raised  upon  any  libelled  summons  according  to 
the  present  practice,  it  shall  be  competent  before  executing  the  warrant 
of  citation  to  arrest  the  moveables,  debts,  and  money  belonging  or  owing 
to  the  defender  until  caution  be  found  as  aforesaid ;  and  such  arrestment 
shall  be  effectual,  provided  the  warrant  of  citation  shall  be  executed 
against  the  defender  within  twenty  days  after  the  date  of  the  execution 
of  the  arrestment,  and  the  summons  called  in  court  within  twenty  days 
after  the  diet  of  compearance,  or  where  the  expiry  of  the  said  period  of 
twenty  days  after  the  diet  of  compearance  falls  within  the  vacation,  or 
previous  to  the  first  calling  day  in  the  session  next  ensuing,  provided  the 
summons  be  called  on  the  first  calling  day  next  thereafter ;  and  if  the 
warrant  of  citation  shall  not  be  executed  and  the  summons  called  in 
nuumei  above  directed,  the  arrestment  shall  be  null,  without  prejudice  to 
the  validity  of  any  subsequent  aiiestment  duly  executed  in  virtue  of  the 
said  warrant* 


*  As  to  the  arrestment  of  wages, 
see  1  Vict.  o.  41,  ?  7;  8  and  9  Vict. 
c.  89,  printed  infra.  Part  III.  See 
above,  S3  and  84  Viot.  c.  63,  which 
is  in  the  following  terms : — 

Whereas  great  evils  have  arisen 
through  the  arrestment  of  wages  of 
labourers,  manufacturers,  artificers, 
and  other  workpeople,  and  also  by 
the  provisions  relating  to  such  arrest- 
ment in  the  Act  first  of  Victoria, 
chapter  forty-one,  and  it  is  desirable 
to  remedy  these  evils : 

Be  it  hereby  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament 
assembled,  and  by  the  authority  of 
the  same: 

1.  [  Waffes  of  artificers  not  to  be  Uable 
to  arrestment  for  Mts  contracted  after 


1  Jan.  1871.]— That  from  and  after 
the  first  day  of  January  One  thousand 
eight  hundred  and  seventy-one  the 
wages  of  all  labourers,  farm  servants, 
manufacturers,  artificers,  and  work- 
people shall  cease  to  be  liable  to 
arrestment  for  debts  contracted  sub- 
sequent to  the  passing  of  this  Act, 
save  as  hereinafter  excepted. 

2.  [Limitation  of  liability  of  waffes 
to  arrestment.']  —  If  the  amount  of 
wages  earned  exceeds  twenty  shil- 
lings per  week,  any  surplus  above 
that  amount  shall  still  be  liable  to 
arrestment  as  before  the  passing  of 
this  Act,  but  the  expense  or  cost  of 
any  sudi  arrestment  shall  not  be 
chargeable  against  the  debtor  unless 
in  virtue  of  such  arrestment  the  ar- 
resting creditor  shall  recover  a  sum 
larger  than  the  amount  of  such  ex- 
pense or  cost. 
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18.  [Arrestments  against  persons  furth  of  the  Kingdom  to  he  executed 
at  the  Record  Office,"]— AiA  be  it  enacted,  That  from  and  after  the  said 
thirty-first  day  of  Decemhtr  it  shall  not  be  competent  to  execute  any  arrest- 
ment as  in  the  hands  of  a  person  forth  of  Scotkmd  by  service  at  the 
market-cross  of  Edinburgh,  and  pier  and  shore  of  Leiih,  but  such  arrest- 
ment shall  be  executed  by  delivery  of  a  schedule  at  arrestment  at  the 
Becord  Office  of  Citations  in  the  Court  of  Session,  which  delivery  shall  be 
made  and  the  schedule  registered  and  published  in  the  same  manner  as 
charges  are  directed  to  be  registered  and  published  by  an  Act  passed  in 
the  sixth  year  of  the  reign  of  His  late  Majesty  King  George  the  Fourth, 
intituled  An  Act  for  the  better  regtUating  of  the  Forms  of  Process  in  the 
Oourts  of  Law  in  Scotland. 

19.  [Sheriffs  precepts  of  arrestment  may  be  executed  within  jurisdiction 
of  another  Sheriffs,}— AiA  be  it  enacted,  That  from  and  after  the  said 
thirty-first  day  of  December  a  warrant  or  precept  of  arrestment  granted  by 
any  Sheriff  in  Scotland,  whether  contained  in  a  libelled  summons  or 
proceeding  upon  a  depending  action  or  liquid  document  of  debt,  may 
lawfully  be  executed  within  the  territory  of  any  other  Sheriff,  the  same 
being  first  endorsed  by  the  sheriff-clerk  of  suQh  sheriffdom,  who  is  hereby 
required  to  make  and  date  such  endorsation. 

20.  [Lord  Ordinary  in  the  Outer  House  may  rtcaUor  restrict  arrestments, 
subject  to  review.'] — ^And  be  it  enacted,  That  from  and  after  the  said 
thirty-first  day  of  December  it  shall  be  competent  to  the  Lord  Ordinary 
in  the  Court  of  Session  before  whom  any  summons  containing  warrant  of 
arrestment  shall  be  enrolled  as  judge  therein,  or  before  whom  any  action 
on  the  dependence  whereof  letters  of  arrestment  have  been  executed  has 
been  or  shall  be  enrolled  as  judge  therein,  and  to  the  Lord  Ordinary  on 
the  Bills  in  time  of  vacation,  on  the  application  of  the  debtor  or  defender 
by  petition  duly  intimated  to  the  creditor  or  pursuer,  to  which  answers 
may  be  ordered,  to  recall  or  to  restrict  such  arrestment,  on  caution  or 
without  caution,  and  dispose  of  the  question  of  expenses,  as  shall  appear 

8.  [As  to  debts  incurred  hefore  pas--  affect  arrestments  in  virtue  of  de- 

singofAet.'] — No  arrestment  of  wages  crees  for  alimentary  allowances  or 

shall  hereafter  attach  more  than  the  payments,  or  for  rates  and  taxes  im- 

amotmt  of  any  surplus  above  twenty  posed  by  law;  but  every  arrestment 

shillings  per  week,  miless  it  shall  be  used  after  the  first  day  of  January 

stated  on  the  face  of  the  arrestment  One  thousand  eight   hundred    and 

or  endorsed  thereon  that  the  debt  in  seventy-one  for  such  alimentary  al- 

respect  of  which  it  is  used  was  in-  lowances  or  payments,  or  for  rates 

ourred  prior  to  the  passing  of  this  and  taxes  imposed  by  law,  shall  set 

Act;   and  such   statement  may  be  forth    the  nature  of  the  debt  for 

made    by  a  memorandimi    on    the  which  it  has  been  used,  otherwise 

arrestment  subscribed  by  the  officer  the  same  shall  not  be  effectual.    ' 

executing  the  same.  5.  [Short  tUUJ] — This  Act  may  be 

4.  [Act  not  to  affect  decrees  for  alU  cited  as    "The  Wages  Arrestment 

mentary  allowances  or  for  rates   and  Limitation  (Scotland)  Act,"  [1870]. 

taxes.'] — This  Act  shall  in  no  way  . 
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just ;  provided  tliat  his  judgment  shall  be  subject  to  the  leview  of  the 
Inner-House  by  a  reclaiming  note  duly  lodged  within  ten  days  from,  the 
date  thereof. 

21.  [Sheriff'  may  reeaU  or  restrict  arrestments  subject  to  review.'] — ^And 
be  it  enacted,  That  from  and  after  the  said  thirty-first  day  of  Decemher  it 
shall  be  competent  for  any  Sheriff  from  whose  books  a  warrant  of  arrest- 
ment has  been  issued,  on  the  petition  of  the  debtor  or  defender  duly 
intimated  to  the  creditor  or  pursuer,  to  recall  or  to  restrict  such  arrestment, 
on  caution  or  without  caution,  as  to  the  Sheriff  shall  appear  just ;  provided 
that  the  Sheriff  shall  allow  answers  to  be  given  in  to  the  said  petition, 
and  shall  proceed  with  the  further  disposal  of  the  cause  in  the  same 
manner  as  in  summary  causes,  and  his  judgment. shall  be  subject  to 
review  in  the  Court  of  Session. 

22.  [Arrestments  to  prescribe  m  three  yecars,] — And  be  it  enacted.  That 
an  Act  of  Parliament  of  Seotkmdy  passed  in  the  year  One  thousand  six 
hundred  and  sixty-nine,  concerning  Prescriptions,  shall  be  and  is  hereby 
repealed  in  so  far  as  regards  the  period  of  prescription  of  arrestments ;  and 
all  arrestments  shall  hereafter  prescribe  in  three  years  instead  of  five ;  and 
arrestments  which  shall  be  used  upon  a  future  or  contingent  debt  shall 
prescribe  in  three  years  from  the  time  when  the  debt  shall  become  due 
and  the  contingency  be  purified;  but  saving  and  reserving  firom  the 
operation  hereof  all  arrestments  already  used  where  the  ground  of  arrest- 
ment is  not  an  action  in  dependence  at  the  date  of  passing  this  Act. 

23.  [Compearing  creditors  to  be  conjoined^  and  poinded  effects  to  be 
vabied.] — ^And  be  it  enacted.  That  from  and  after  the  said  thirty-first  day  of 
December,  where  an  officer  of  the  law  shall  proceed  to  poind  moveable 
effects,  he  shall,  if  required  before  the  poinding  is  completed,  conjoin  in 
the  poinding  any  creditor  of  the  debtor  who  shall  exhibit  and  deliver  to 
him  a  warrant  to  poind  ;  and  on  the  effects  being  poinded  the  officer  shall 
cause  them  to  be  valued  by  two  valuators,  and  one  valuation  by  them 
shall  be  sufficient. 

24.  [Effects  to  be  left  wWi^  and  schedule  given  to  the  possessor.'] — 
And  be  it  enacted.  That  the  officer  shall  leave  the  poinded  effects  with  the 
person  in  whose  possession  they  were  when  poinded  ;  and  he  shall  deliver 
to  the  possessor  a  schedule  specifying  the  poinded  effects,  and  at  whose 
instance  they  were  poinded,  and  the  value  thereof. 

25.  [Officer  to  report  poinding  within  eight  dags  ] — And  be  it  enacted. 
That  the  officer  shall,  within  eight  days  after  the  day  on  which  the  poind- 
ing  was  executed  (unless  cause  shall  be  shown  why  the  same  could  not  be 
done  within  the  period  of  eight  days),  report  the  execution  thereof  to  the 
Sheriff,,  in  which  execution  he  shall  specify  the  diligence  under  which  the 
poinding  is  executed,  the  amount  of  the  debt,  the  names  and  designations 
of  the  debtor  and  of  the  creditor  at  whose  instance  the  effects  were  poind- 
ed, the  effects  poinded,  the  value  thereof,  the  names  and  designations  of 
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the  valnatorsy  the  penon  in  whose  hands  they  were  left^  and  the  deliveiy 
of  the  schedule  as  aforesaid  ;  which  execution  shall  be  subscribed  by  him 
and  by  the  two  valuators,  who  shall  also  be  witnesses  to  the  poinding, 
without  the  necessity  of  other  witnesses. 

26.  [Sale  to  be  adverHsed^  and  notice  to  the  debtor,] — And  be  it  enacted, 
Tliat  on  the  execution  being  reported  the  Sheriff  shall,  if  necessary,  give 
orders  for  the  security  of  the  moveables,  and  if  they  be  of  a  perishable 
nature  for  the  immediate  disposal  thereof,  under  such  precautions  as  to 
him  shaU  seem  fit ;  and  if  not  so  disposed  of,  and  if  no  lawful  cause  be 
shown  to  the  contrary,  he  shall,  if  required,  grant  warrant  to  sell  them  by 
public  roup,  at  such  time  and  at  such  place,  with  such  public  notice  of 
the  sale,  as  may  appear  to  the  Sheriff  most  expedient  for  all  concerned, 
and  at  the  sight  of  a  judge  of  the  roup  to  be  named  by  the  Sheriff ;  pro- 
vided that  the  sale  shall  not  take  place  sooner  than  eight  days  nor  at  a 
longer  period  than  twenty  days  after  the  date  of  the  publication  of  the 
said  notice  of  sale  ;  and  the  Sheriff  shall  order  a  copy  of  the  warrant  of 
sale  to  be  served  on  the  debtor,  and  on  the  possessor  of  the  poinded 
effects,  if  he  a  different  person  firom  the  debtor,  at  least  six  days  before  the 
date  of  the  sale,  excepting  in  the  case  of  perishable  effects. 

27.  [Effectt  to  be  sold  or  delxoered  to  poinding  creditorej] — And  be  it 
enacted.  That  the  poinded  moveables  shall  be  offered  for  sale  as  ordered 
at  upset  prices  not  less  than  the  appraised  values  thereof ;  but  if  no 
offerer  appear,  the  effects,  or  such  part  thereof  as,  according  to  their  ap- 
praised value,  may  satisfy  the  debt,  interest,  and  expenses  due  to  the 
poinding  creditor  and  conjoined  creditor,  shall  be  delivered  by  the  judge 
of  the  roup  to  the  said  poinding  creditor  and  conjoined  creditor,  or  to  his 
or  their  authorised  agent,  subject  to  the  claims  of  other  creditors,  to  be 
ranked  as  by  law  competent. 

28.  [Report  and  price  to  be  lodged,] — And  be  it  enacted.  That  on  the 
moveables  being  sold  or  delivered  sa  aforesaid,  the  judge  of  the  roup  shall 
within  eight  days  after  the  date  of  the  sale  make  a  report  to  the  Sheriff  of 
the  said  sale  or  delivery ;  and  if  the  effects  shall  have  been  sold,  he  shall 
also  within  the  said  space  ot  eight  days  lodge  with  the  sheriff-clerk  the 
roup  rolls  or  certified  copies  thereof,  and  an  account  of  the  sum  arising 
from  and  of  the  expenses  of  the  sale,  which  sum  the  Sheriff  may,  if  he 
shall  see  cause,  order  to  be  lodged  in  the  hands  of  the  sheriff-clerk  ;  and 
the  said  sum,  after  deduction  of  lawful  charges,  shall,  if  no  cause  be  shown 
to  the  contrary,  be  ordered  by  the  Sheriff  to  be  paid  to  the  poinding 
creditor  and  conjoined  creditor  (provided  the  amount  does  not  exceed  the 
amount  of  the  debt,  interest,  and  expenses),  but  subject  to  the  claims  of 
other  creditors,  to  be  ranked  as  by  law  competent ;  and  the  report  and 
relative  documents,  when  lodged,  shall  be  patent  to  all  concerned  on 
payment  of  a  fee  of  one  shilling  only. 

29.  [Creditors  entitled  to  pttrchase*] — ^And  be  it  enacted.  That  where 
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any  effects  are  exposed  to  sale  as  afoiesaid  it  shall  be  lawful  for  the 
poinder  or  any  other  creditor  to  purchase  the  same. 

30.  [Clniawjyl  intromitter  liable  to  imprisonment  or  double  the  approieed 
value.'] — And  be  it  enacted.  That  if  any  person  shall  unlawfully  intromit 
with  or  carry  off  the  poinded  effects,  he  shall  be  liable,  on  summary  com- 
plaint to  the  Sheriff  of  the  county  where  the  effects  were  poinded  or 
where  he  is  domiciled,  to  be  imprisoned  until  he  restore  the  effects  or  pay 
double  the  appraised  value. 

31.  [Act  not  to  affect  landlord's  hypothec,'] — And  be  it  enacted,  That 
nothing  herein  contained  shall  affect  the  landlord's  hypothec  for  rents,  or 
any  hypothec  known  in  law. 

32.  {Citations^  ^c.  One  witness.] — And  be  it  enacted,  That  extractB^ 
citations,  deliverances,  schedules,  and  executions  may  be  either  printed  or 
in  writing,  or  partly  both,  and  Uiat,  excepting  in  the  case  of  poindings, 
more  than  one  witness  shall  not  be  required  for  service  or  execution 
thereof. 

33.  [Compensation.] — ^And  be  it  enacted  that  it  shall  be  lawful  for 
any  person  entitled  to  compensation  for  loss  to  be  suffered  through  the 
operation  or  effect  of  this  Act  to  make  application  to  the  Lord  High 
Treasurer,  or  to  the  Commissioners  of  Her  Majesty's  Treasury  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  for  the  time  being,  claiming 
such  compensation,  giving  at  the  same  time  notice  of  such  application  to 
Her  Majesty's  Advocate  ;  and  it  shall  be  lawful  for  the  said  Lord  High 
Treasurer,  or  Commissioners  of  the  Treasury,  to  investigate  such  claim, 
and  call  for  such  evidence  in  relation  thereto  as  he  or  they  may  think 


*  Amended  by  the  following  Act : — 
9  and  10  Vict.  c.  67.— An  Act  to 
remove  doubts  concerning  Cita- 
tions and  Services,  and  execu- 
tion of  Diligence  in  Scotland. — 
26th  August  1846. 
Whereas  an  Act  was  passed  in  the 
second  year  of  the  reign  of  Her  Ma- 
jesty, intituled,  An  Act  to  amcTid 
the  Lorn  of  Scotland  in  matters  relat- 
ing to  personal  diUgenoe,  arrestments 
and  poindings  (1  dh  2  Vict.  c.  114), 
whereby  it  was  enacted  Uiat  extracts, 
citations,    deliverances,    schedules, 
and  executions,  may  be  either  piint- 
ed  or  in  writing,  or  partly  both,  and 
that,  excepting  in  the  case  of  poind- 
ings, more  than  one  witness  shall 
not  be  required  for  service  or  execu- 
tion thereof:   And  whereas  doubts 
have  been  entertained  regarding  the 
interpretation  of  the  provisions  above 
redted;  and  it  is  expedient  to  re- 


move such  doubts :  Be  it  therefore 
declared  and  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the 
same: 

[Bedted  enactment  to  apply  to  aU 
citations^  services,  <fo.]— That  the  en- 
actment herein  before  recited  does 
and  shall  apply  to  all  citations  on  all 
summonses,  and  to  all  cases  what- 
soever of  services  and  execution,  and 
that  more  than  one  witness  is  not, 
and  shall  not  be  required  for  senrioe 
or  execution  in  any  case,  excepting 
only  in  oases  of  poinding,  as  f&ore- 
said. 

2.  [Act  may  be  amended,  dc.'] — 
And  be  it  enacted.  That  this  Act  may 
be  amended  or  repealed  by  any  Act 
to  be  passed  in  the  present  session 
of  Parliament 
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necessary ;  and  upon  such  claim  being  established  to  his  or  their  satisfEu;- 
tion,  the  said  Lord  High  Treasurer,  or  Conunissioners  of  Her  Majesty's 
Treasury,  or  any  three  of  them,  is  and  are  hereby  authorised  and  em- 
powered to  awurd  to  such  person  such  compensation  as  he  or  they  shall 
think  him  entitled  to,  eiUier  by  the  payment  of  a  gross  sum  or  by  way  of 
annuity,  as  he  or  they  shall  think  proper :  Provided  always  that  a  copy 
of  every  such  award  for  compensation  shall  be  laid  before  both  Houses  of 
Parliament  within  two  calendar  months  after  the  commencement  of  the 
session  next  ensuing  after  making  the  same ;  and  no  such  award  shall  be 
final  and  conclusive  until  two  calendar  months  after  the  same  shall  have 
been  so  laid  before  Parliament :  Provided  also  that  if  any  person  to 
whom  compensation  shall  be  so  awarded  by  way  of  annuity  shall  be 
afterwards  appointed  to  any  other  public  office,  such  compensation  shall 
be  accoimted  pro  tanto  of  the  salary  payable  to  such  person  in  respect  of 
such  other  office  while  he  shall  continue  to  hold  the  same. 

34.  [Compensation  how  t0  be  pctid.] — And  be  it  enacted,  That  the 
several  compensations  which  may  be  awarded  under  the  authority  of  this 
Act  shall  be  payable  and  paid  out  of  the  monies  which  by  the  Acts  of  the 
seventh  and  tenth  years  of  the  reign  of  Her  Majesty  Queen  Anne  were 
made  chargeable  with  the  fees,  salaries,  and  other  charges  allowed  or  to 
be  allowed  for  keeping  up  the  Courts  of  Session,  Justiciary,  or  Exchequer 
in  Scotkmd. 

35.  [DUtgence  under  this  Act] — ^Provided  always,  and  be  it  enacted, 
That  diligence  executed  under  the  provisions  of  this  Act  shall  have  the 
same  effect  as  if  such  diligence  had  been  executed  by  virtue  of  letters  of 
homing  or  letters  of  caption,  or  if  arrestments  and  poindings  had  been 
executed  under  the  forms  heretofore  in  use. 

36.  [Act  may  he  repealed,  jrc] — And  be  it  enacted,  That  this  Act  may 
be  amended  or  repealed  by  an  Act  to  be  passed  during  the  present  session 
of  Parliament. 


SCHEDULES  referred  to  in  the  foregoing  Act. 

No.  1. — Wa/rrafnt  to  he  subjoined  to  Extracts  in  the  Court  of  Session,  Ac, 

And  the  said  Lords  grant  warrant  to  Messengers-at-Azms  in  Her 
Majesty's  name  and  authority  to  charge  the  said  A,  personally,  or 
at  his  dwelling  place,  if  within  Scotland,  and  if  furth  thereof  by  de- 
livering a  copy  of  charge  at  the  Record  Office  of  the  Keeper  of  the 
Records  of  the  Court  of  Session,  [state  what  the  'party  is  decerned  to  do;  if 
to  pay  money,  specify  the  sum,  interest,  and  expenses ;  or  if  to  fulfU  an 
obligation,  specify  it  as  in  the  decree  or  other  document,]  and  that  to  the 
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said  B,  [specify  the  name  of  the  person  in  whose  favour  the  decree  if 
pronounced]  within  [insert  the  appropriate  days]  next  after  he  is  charged  to 
that  effect,  under  the  pain  of  poinding  and  imprisonment,  [if  the  sum  or 
any  part  thereof  he  payable  at  a  future  time,  add  here,  ''the  terms  of 
payment  being  always  first  come  and  bygone  ; "]  and  also  grant  warrant 
to  arrest  the  said  AJs  readiest  goods,  gear,  debts,  and  sums  of  money  in 
payment  and  satisfaction  of  the  said  sum,  interest,  and  expenses ;  and  if 
the  said  A,  fiail  to  obey  the  said  charge,  then  to  poind  the  said  il.'s 
readiest  goods,  gear,  and  other  effects,  and,  if  needful  for  effecting  the 
said  poinding,  grant  warrant  to  open  all  shut  and  lockfast  places  in  form 
AS  effeirs.    Extracted  [specify  place  and  date], 

[Extractor's  Signature,] 


No.  2. — Execution  of  Charge, 

Upon  the  day  of  I,  , 

uiessenger-at-arms  [or  officer  of  couH],  by  virtue  of  [state  mUuo'e  and  date 
of  aUract  and  decree  or  document  whereupon  it  proceeds],  at  the  instance  of 
B,  [specify  name  and  designfCUion  of  creditor]  against  A,  [specify  name  and 
designation  of  debtor  or  Miga/nt]  passed  and  in  her  Majesty's  name  and 
authority  lawfully  charged  the  said  A,  to  [state  what  the  party  has  been 
charged  to  do;  if  to  pay  m>oney,  specify  the  sum,  interest  and  eocpenses;  or  if  to 
fulfil  an  ohligaiion,  specify  it  as  in  the  extrcu^t],  and  that  to  the  said  B, 
within  days  next  after  the  date  of  my  said  charge,  under  the 

pain  of  poinding  and  imprisonment.  This  I  did  by  [state  mode  of  execu- 
tion, whether  perstmaUy  or  otherwise],  before  and  in  presence  of  C,  witness 

to  the  premises. 

[Officer's  signature,] 
[IVitnesi  signature.] 


No.  3. — Certijicate  of  Registration  of  Execution  of  Charge, 

Presented  by  A,  B,  [state  name  and  designation],  and  registered  in  the 
General  Register  of  Homings  on  the  day  of 

[Keeper's  signature,] 


No.  4. — Minute  in  BiU  Chamber  for  warrant  to  imprison, 

[Place  and  Date,] 

The  charge  being  expired  and  registered  as  per  execution  and  certifi- 
cate produced,  warrant  is  craved  to  search  for,  take,  and  apprehend  the 
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person  of  the  said  A,  [spwify  name  of  debtor  or  oUigoMt],  and  being  so 
apprehended  to  imprison  him  within  a  Tolbooth  or  other  warding  place, 
therein  to  remain  until  he  fulfil  the  said  chaigo,  and,  if  necessary  for  that 
purpose,  to  open  shut  and  lockfast  places ;  and  warrant  also  to  magistrates 
and  keepers  of  prisons  to  receive  and  detain  the  said  A,  accordingly. 

(Signed)  A.  B.,  W.S. 

[The  Clerk  wiU  tubjoin] 

Fiat  ut  petitur. 

[Dated  and  eigned  by  the  Clerk.] 


No.  5. — Minute  by  Aeeignee,  j-c. 

[Place  and  Date,] 

Warrant  is  craved  [state  what  is  prayed  for]  at  the  instance  of  [specify 

name  and  designation  of  the  applicant]  as  [assignee  or  otherwise,  as  ^  case 

may  be]  of  [specify  name  a/nd  designation  of  the  person  at  whose  instance  (he 

extract  wae  issued].    Produced  herewith  [assignation  or  confirmation  or  other 

legal  evidence  of  the  acquired  right,  as  the  case  may  be].    Dated  the 

day  of  [ar^  ^f  f^  imprisonment,  execution  of  expired  charge  and 

certificate  of  registration  shall  be  produced  and  warrant  craved  cu  in  No,  4], 

(Signed)  A.  B, 

[The  Clerk  wiU  subjoin] 

Fiat  ut  petitur. 

[Dated  and  signed  by  the  Clerk,] 


No.  6. — Warrant  to  be  subjoined  to  Sheriff  Court  Extracts, 

And  I  the  said  Sheriff  grant  warrant  to  messengers-at-arms  and  officers 
of  court  to  charge  the  said  A,  personally,  or  at  his  dwelling-place  [state  what 
the  party  ie  decerned  to  do;  if  to  pay  vnoney,  specify  the  sum,  interest,  and  ex- 
penses; or  if  to  fulfil  an  obligation^  state  the  nature  of  it^  as  in  the  decree  or 
other  document],  and  that  to  the  said  B,  [name  of  the  person  in  whose  favour 
the  decree  ie  pronounced],  within  [insert  the  appropriate  days]  next  after  he 
is  charged  to  that  effect,  under  the  pain  of  poinding  and  imprisonment, 
[if  the  sum  or  document  or  any  part  be  payable  at  a  future  time,  add  here, 
"  the  terms  of  payment  being  first  come  and  bygone  ;'^  and  also  grant 
warrant  in  satisfaction  of  the  said  sum,  interest,  and  expenses,  to  arrest 
the  said  AJa  readiest  goods,  debts,  and  sums  of  money ;  and  if  the  said  A, 
fail  to  obey  the  said  charge,  then  to  apprise,  poind,  and  distrain  all  the 
said  A,'b  readiest  goods,  gear,  and  other  effects ;  and,  if  needful  for  effect- 
ting  the  said  poinding,  grant  warrant  to  open  all  shut  and  lockfast  places, 
in  form  as  effeirs.    Extracted,  d:e, 

[Extractor's  signature,] 
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No.  7. — Certificate  of  Registration  of  execution  of  charge  in  Sheriff  OauH. 

Presented  by  A,  B.  {name  and  designatum],  and*  registered  in  the  Par- 
ticular Register  of  Homings  for  the  shire  of  on  the 
day  of 

{Keeper  or  Clerk^i  sigiuUure.'] 


No.  8. — Minute  in  Sheriff  Court  for  toarrant  to  imprieon. 

{Place  and  dateJ] 
The  charge  being  expired  and  registered  as  per  execution  and  certifi- 
cate produced,  warrant  is  craved  to  search  for,  take,  and  apprehend  the 
person  of  the  said  A.  {name  of  debtor  or  ohUganf],  and  being  so  appre- 
hended to  imprison  him  within  a  Tolbooth  or  other  warding  place,  therein 
to  remain  until  he  fulfil  the  said  charge,  and,  if  necessary  for  that  purpose, 
to  open  shut  and  lockf^t  places;  and  warrant  also  to  magistrates  and 
keepers  of  prisons  to  receive  and  detain  the  said  A,  accordingly. 

(Signed)  A.  B. 

{The  Clerk  will  subjoin"] 

Fiat  ut  petitur. 

{Dated  and  signed  by  the  ClerkJ] 


No.  9. — Minute  in  Sheriff  Court  by  Aeeignee,  dbe, 

{Place  and  Date,] 
Warrant  is  craved  {state  what  is  prayed  for]  at  the  instance  of  {specify 
name  and  designation  of  the  applicant],  as  {assignee  or  otherwise,  as  the  case  may 
be]  of  {specify  name  and  designation  of  the  person  at  whose  instance  (he  extract 
vxis  issued  a/nd  in  whose  right  the  applicant  u],  produced  herewith,  {say 
cusignation  or  confirmation,  or  other  legal  evidence  of  the  acquired  right,  as 
the  COM  vnay  be].    Dated  the  day  of  {and  if  for 

imprisonment,  execution  of  expired  charge  and  certificate  of  resignation  shall 
be  produced,  and  warrant  craved  oa  in  No,  8]. 

(Signed)  A.B, 

{The  Cleric  wiU  subjoin] 

Fiat  ut  petitur. 

{Dated  and  signed  by  the  ClerL] 


No.  10. — Minute  for  warrant  of  concurrence. 

{Place  and  Date,] 
Warrant  of  concurrence  by  the  Lords  of  Council  and  Session  is  craved 
at  the  instance  of  {specify  name  and  designation  of  applicant]  for  executing 
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the  within  warrant  against  the  within-designed  [specify  name  of  debtor  or 
Miganf].  A.B, 

[If  ike  application  is  to  a  Sheriff,  have  out  "  Lords  of  Council  and  Ses- 
sion/' and  say  Sheriff  of  (inserting  the  shire),] 

[The  derk  of  the  biUs  or  the  sheriff-clerk,  cts  the  case  may  he,  vnU  subjoin] 

Fiat  ut  petitur. 

[Dated  and  signed  by  the  clerk  of  the  bills  or 
sheriff-clerk,  as  the  case  may  be,] 


1  &  2  Vict.,  c.  119. — An  ACT  to  regulate  the  Constitution, 
Jurisdiction,  and  Forms  of  Process  of  Sheriff  Courts  in 
Scotland.— 16th  August  1838. 

Whereas  the  office  of  Sheriff  and  the  Sheriff  Courts  in  Scotland  have  been 
found  to  be  of  great  utility,  by  affording  in  all  ordinary  cases  a  cheap  and 
speedy  admimstration  of  justice  :  And  whereas  it  is  expedient  to  regulate 
the  constitution  and  enlarge  the  jurisdiction  of  Sheriff  Courts,  and  to 
amend  the  forms  of  proceedings  therein :  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same  : 

[So  much  of  the  Act  of  20  Geo.  11.  as  requires  residence  ofSheriffls  in 
their  counties  repealed.] — That  so  much  of  an  Act  passed  in  the  twentieth 
year  of  the  reign  of  His  Majesty  King  George  the  Second,  for  taking  away 
and  abolishing  the  heritable  jurisdictions  in  Scotland,  and  for  certain  other 
purposes,  as  enacts  that  every  sheriff-depute  and  stewart-depute  shall  be 
and  reside  personally  within  his  county,  shire,  or  stewartry  during  the 
space  of  four  months  at  least  in  the  year,  and  also  so  much  of  the  said  Act 
as  enacts  a  penalty  upon  being  convicted  of  not  so  residing,  shall  be  and 
the  same  is  hereby  repealed,  and  that  all  laws,  statutes,  acts  of  sederunt, 
and  usages  shall  be  and  the  same  are  hereby  repealed  in  so  far  as  they  are 
inconsistent  or  at  variance  with  the  provisions  of  this  Act :  Provided 
always,  that  the  same  shall  be  in  force  in  all  other  respects  whatsoever. 

2.  [Sheriff-dqfmte  to  hold  courts  in  his  sheriffdom,  and  to  attend  the  Court 
of  Session.] — Provided  always  and  be  it  enacted.  That  every  Sheriff-depute 
shall  attend  personally  within  his  sheriffdom  upon  all  necessary  and 
proper  occasions,  and  shall,  unless  prevented  by  indisposition  or  other 
necessary  cause  of  absence  arising  firom  his  official  duties,  hold  at  least 
four  ordinary  courts  within  his  sheriffdom  for  the  exercise  of  his  ordinary 
civil  or  criminal  jurisdiction  during  each  period  between  the  first  day  of 
December  and  the  twelfth  day  of  May  ensuing,  and  other  four  such  courts 

2k 
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daring  each  period  between  the  first  day  of  June  and  the  twelfth  day  of 
Novemher  ensiling^  except  in  the  sheriffdom  of  Orkney  and  Zetland, 
wherein  the  Sheriff-depute  shall  hold  at  least  eight  such  courts  during 
each  period  between  the  first  day  of  December  and  the  twelfth  day  of 
November  ensuing,  four  such  courts  being  held  in  Orkney  and  four  in  Zet- 
land; and  each  Sheriff  shall,  fourteen  days  previously,  announce  the 
periods  of  holding  such  courts  by  a  notice  put  up  in  the  Sheriff  Court 
rooms,  and  shall  within  ten  days  after  the  twelfth  day  of  November 
annually  make  a  return  to  Her  Majesty's  principal  Secretary  of  State  for 
the  Home  Department  of  tiie  number  of  courts  held  by  him,  and  causes 
disposed  of  as  aforesaid,  from  the  first  day  of  December  preceding,  stating 
the  cause  of  absence  in  case  he  shall  not  have  held  courts  as  herein  pro- 
vided ;  and  every  person  who  shall  be  hereafter  appointed  to  the  ofiBce  of 
Sheriff-depute  shall  be  an  advocate  of  three  years'  standing  at  least,  and 
shall  have  been  at  the  time  of  his  appointment  in  practice  before  and  in 
habitual  attendance  upon  the  Court  of  Session  or  acting  as  a  Sheriff-sub- 
stitute ;  and  after  such  appointment  every  such  Sheriff,  with  the  exception 
of  the  Sheriffs  of  the  Counties  of  Edinbvrgh  and  Lanark,  shall  be  in  habi- 
tual attendance  upon  the  said  Court  of  Session  during  the  sittings  thereof ; 
and  if  any  such  Sheriff,  excepting  as  aforesaid,  shall  not  hold  courts 
within  his  sheriffdom,  or  shall  not  attend  the  Court  of  Session  as  before 
provided,  it  shall  be  competent  for  Her  Majesty's  Advocate  to  present  a 
summary  petition  and  complaint  to  the  Court  of  Session  complaining  of 
such  Sheriff  not  holding  courts  or  of  such  non-attendance,  and  the  same 
being  thereupon  duly  investigated  and  established  upon  a  summary  trial 
before  the  said  court,  such  Sheriff  shall  be  admonished  for  the  first  offence, 
and  for  the  second  shall  be  deprived  of  his  office. 

3.  [As  to  the  removal  of  Sheriff-substiiutes.] — ^And  be  it  enacted,  That 
no  Sheriff-substitute  receiving  salary  shall  hereafter  be  removeable  from 
his  office  by  the  present  or  any  future  Sheriff  unless  with  the  consent  of 
the  Lord  I^mdent  and  Lord  Justice-Clerk  for  the  time  being  expressed 
in  writing. 

4.  [Sheriff-nibstitutes  to  contmue  to  hold  office  on  the  death  ofdqmtes.'] — 
And  be  it  enacted,  That  on  the  death,  resignation,  or  removal  of  any 
Sheriff-depate  his  substitute  or  substitutes  shall  continue  to  hold  his  or 
their  offices,  and  to  exercise  all  the  jurisdictions,  powers,  and  authorities 
thereto  belonging,  without  the  necessity  of  any  new  appointment  or 
commission  firom  the  succeeding  Sheriff :  Provided  always,  that  appeals 
may  be  taken  in  causes  decided  by  such  Sheriff-substitute  to  the  Sheriff 
to  be  appointed,  which  shall  be  laid  before  such  Sheriff  when  he  shall 
enter  upon  his  office. 

6.  [Sheriff^wbstitutee  to  reside  ufithin  Uidr  sheriffdoms.] — ^And  be  it 
enacted,  That  every  person  holding  the  office  of  Sheriff-substitute  and 
receiving  salary  on  that  account  shall  reside  personally  within  his  juris- 
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diction^  and  ehall  not  be  absent  therefrom  more  than  six  weeks  in  any 
year,  nor  for  more  than  two  weeks  at  any  one  time,  nor  so  as  to  interfere 
with  the  regular  sittings  of  his  court,  without  the  special  consent  in 
writing  of  the  Sheriff  of  such  county  for  the  time  being,  who  shall 
be  bound,  in  the  event  of  his  giving  such  consent,  either  to  attend 
personally  during  tiie  absence  of  such  substitute,  or  to  appoint  another 
fit  person  as  substitute  to  act  in  his  stead ;  and  it  shall  not  hereafter  be 
lawful  for  any  Sheriff-substitute  so  receiving  salary  to  act  as  agent  either 
in  l^;al,  banking,  or  other  business,  or  as  conveyancer,  factor,  or  chamber- 
lain, except  for  the  Crown,  or  to  be  appointed  to  any  office,  except  such 
office  as  shall  be  by  statute  attached  to  the  office  of  Sheriff-substitute. 

6.  [Supercmnuation  aUowancea  to  Sheriff'-wbitiiiUes,]  —  And  be  it 
enacted.  That  Her  Majesty,  and  her  heirs  and  successors,  may  grant  an 
aimuity,  payable  in  like  manner  as  salaries  to  Sheriff-substitutes,  to  any 
person  who  has  held,  now  holds,  or  may  hereafter  hold  the  office  of 
Sheriff-substitute,  according  to  the  proportions  and  with  reference  to  the 
amount  of  their  salaries  and  the  periods  of  their  services  as  hereinafter 
mentioned,  if  from  old  age  or  any  permanent  infirmity  such  person  has 
been  or  shall  hereafter  be  disabled  from  the  due  exercise  of  his  office : 
Provided  always,  that  such  annuity  shall  not  exceed  one-third  of  the 
salary  payable  to  such  person  in  case  the  period  of  his  service  shall  have 
been  not  less  than  ten  years,  and  shall  not  exceed  two-thirds  of  such 
salary  in  case  the  period  of  service  shall  have  been  not  less  than  fifteen 
years,  and  shall  not  exceed  three-fourths  of  such  salary  in  case  the  period 
of  service  shall  have  been  not  less  than  twenty  years  or  upwards :  Pro- 
vided also,  that  no  such  annuity  shall  be  granted  unless  such  Sheriff- 
substitute  shall  have  duly  fulfilled  the  duties  of  his  office  during  one  of 
the  periods  before  mentioned,  and  is  firom  old  age  or  permanent  infirmity 
disabled  from  the  due  exercise  of  his  office,  which  facts  shall  be  certified 
by  the  Lord  President,  the  Lord  Justice-Clerk,  and  the  Lord  Advocate 
for  the  time  being,  as  having  been  established  to  their  satisfaction  by 
proper  evidence. 

7.  [Office  of  Sheriff'iubstiiute  of  Leith  to  ceeue.}- And  whereas  by  the 
death  of  Du/ncan  Mathieaon  Esquire,  advocate,  late  Sheriff-substitute  of 
Leith,  the  office  of  Sheriff-substitute  of  Leith  has  become  vacant ;  be  it 
enacted,  that  the  said  office  of  Sheriff-substitute  of  Lei^  as  heretofore 
constituted  shall  cease  and  determine,  any  thing  in  any  Act  of  Parliament 
to  the  contrary  notwithstanding. 

8.  [Summary  complaint  for  removing  from  premises  let  for  less  than  a 
yeari] — And  whereas  it  is  expedient  to  diminish  the  expense  and  delay 
with  which  the  process  of  removing  from  houses  and  other  heritable 
subjects,  of  the  rent  hereinafter  provided,  let  for  any  shorter  period  than 
a  year,  in  Scotlomd,  is  attended ;  be  it  enacted,  that  where  houses  or 
other  heritable  subjects  in  Scotland  are  let  for  any  shorter  period  than  a 
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year  at  a  rent  of  which  the  rate  shall  not  exceed  thirty  pounds  per  armwn, 
it  shall  be  competent  for  any  person,  authorised  by  law,  to  pursue 
a  removing  therefrom,  to  present  a  summary  complaint  to  the  Sheriff  of 
the  territory,  who  shall  order  it  to  be  served,  and  the  defender  to  appear 
on  such  day  as  he  may  in  each  case  think  proper,  in  the  form  or  to  the 
effect  of  Schedule  (A.)  annexed  to  this  Act. 

9.  [Defender  may  repone  agamst  decree  in  absenceJ] — ^And  be  it  enacted. 
That  if  the  defender  shall  fail  to  appear  aflier  being  duly  cited,  the  Sheriff 
shall  proceed  to  determine  the  cause  in  the  same  manner  as  if  the  defender 
had  been  personally  present :  Provided  always  that  where  the  decree  shall 
have  been  pronounced  in  absence,  and  shall  not  have  been  carried  into 
execution,  the  defender  may  present  a  petition  to  the  Sheriff  for  a  further 
hearing  of  the  cause,  with  evidence  of  intimation  thereof  having  been 
made  to  the  opposite  party  written  thereon,  and  the  Sheriff,  if  he  shall  see 
cause,  and  upon  payment  by  the  defender  to  the  complainer  of  such  ex- 
penses as  the  Sheriff  may  judge  reasonable,  may  recall  his  decree,  and 
proceed  to  hear  and  determine  the  cause  as  on  the  original  complaint 
without  delay  ;  and  provided  also,  that  where  decree  shall  be  pronounced 
in  absence,  the  Sheriff  may  give  such  order  for  preservation  of  the  goods 
and  effects  of  the  defender  as  he  may  deem  proper. 

10.  [Warrant  to  cite  witnesaes  and  provision  as  to  fees.] — ^And  be  it 
enacted.  That  the  complaint  or  copy  thereof  served  on  the  defender  shall 
be  a  sufficient  warrant  to  any  sheriff-officer  to  cite  witnesses  or  havers  for 
either  party  to  appear  on  the  day  of  trial,  and  give  evidence  in  such 
summary  cases  of  removing ;  and  the  fees  allowed  to  the  clerk  or  officers 
of  court  on  such  complaint  and  proceedings  shall  be  the  same  as  those 
allowed  on  summonses  and  similar  proceedings  in  small  debt  causes  in 
Sheriff  Courts  in  Scotland,  under  an  Act  passed  during  the  last  Session  of 
Parliament,  intituled  An  Act  for  the  more  effectual  recovery  of  small  debts  in 
the  Sheriff  Courts,  and  for  regulating  the  establishments  of  Circuit  Courts  for 
ihe  trial  of  Small  Debt  Causes  by  the  Sheriffs,  in  Scotland  (7  Will.  IV.  &  1 
Vict.  c.  41)  :  Provided  always  that  the  travelling  expenses  of  officers  and 
their  assistants  under  the  said  recited  Act  and  this  Act  shall  not  be 
allowed  for  more  than  the  distance  from  the  residence  of  the  officer  em- 
ployed to  the  place  of  execution  or  service,  in  case  such  distance  shall  be 
less  than  from  the  court-house  to  such  place,  and  the  Sheriff  shall  have 
power  to  modify  such  expenses  in  case  the  officer  residing  nearest  to  the 
place  of  execution  or  service  shall  not  be  employed ;  and  provided  also 
that  such  travelling  expenses  shall  not  be  allowed  against  an  opposite 
party  for  a  greater  distance  than  twelve  miles. 

11.  [Citation  and  farther  procedure  in  removings  to  he  the  same  as  pro- 
tided  for  Small  Debt  causes.  Judgments  to  he  finaL] — ^And  be  it  enacted, 
That  the  citation  and  farther  procedure  in  such  summary  removings  shall, 
in  so  far  as  not  provided  for  by  this  Act,  be  the  same  as  those  established 
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by  the  said  recited  Act  for  the  trial  of  Small  Debt  catues  in  Sheriff  Courts ; 
and  where  decree  of  removing  is  pronounced  it  shall  be  in  the  form  or  to 
the  effect  of  the  said  schedule  (A.),  and  shall  have  the  full  force  of  a  decreet 
of  removing  and  warrant  of  ejection ;  and  the  judgments  to  be  pro- 
nounced in  such  summary  actions  of  removing  shall  be  final,  and  not 
subject  to  review  either  in  the  Circuit  Court  of  Justiciary  or  in  the  Court 
of  Session. 

12.  [Sheriff  may  adjourn  the  cause,'\ — And  be  it  enacted.  That  the 
Sheriff  may,  of  consent  of  parties,  or  where  the  ends  of  justice  require  it, 
adjourn  the  farther  hearing  of  or  procedure  in  any  summary  process  of 
removing  raised  xmder  the  authority  of  this  Act,  and  he  may  likewise 
order  written  answers  to  be  given  in  to  the  complaint ;  and  all  such  orders 
shall  be  final,  without  being  subject  to  appeal  or  advocation  :  Provided 
always,  that  the  Sheriff  shall  in  all  such  cases  where  the  defences  cannot 
be  instantly  verified  ordain  the  defender  to  find  caution  for  violent 
profits. 

13.  [  Where  defender  has  found  caution  he  may  give  in  written  answers 
to  complcdnt] — And  be  it  further  enacted,  That  in  all  cases  where  the 
defender  has  found  caution  he  shall  be  allowed  to  give  in  written  answers 
to  the  complaint ;  and  in  all  cases  where  written  answers  shall  be 
ordered  such  cases  shall  thereafter  be  conducted,  as  nearly  as  may  be, 
according  to  the  forms  in  use  in  ordinary  processes  of  removing,  and 
the  judgment  of  the  Sheriff  therein  shall  be  subject  to  review  in  common 
form. 

14.  [Members  of  College  of  Justice  not  ear^mp/.]— And  be  it  enacted, 
That  no  person  shall  be  exempt  from  the  jurisdiction  of  the  Sheriff 
in  any  process  of  removings  raised  under  the  authority  of  the  Act,  on 
account  of  privilege,  or  being  a  member  of  the  College  of  Justice,  or 
otherwise. 

15.  [Sheriffs  jurisdiction  extended  m  questions  of  nuisance  and  servi- 
tude.']— And  be  it  enacted.  That  the  jurisdiction,  power,  and  authority  of 
Sheriffs  of  Scotland  shall  be  and  the  same  are  hereby  extended  to  all 
actions  or  proceedings  relative  to  questions  of  nuisance  or  damages  arising 
from  the  alleged  undue  exercise  of  the  right  of  property,  and  also  to 
questions  touching  either  the  constitution  or  the  exercise  of  real  or  pr»dial 
servitudes  ;  and  all  parties  against  whom  such  actions  or  proceedings  may 
be  brought  shall  be  amenable  to  the  jurisdiction  of  the  Sheriff  of  the 
territory  within  which  such  property  or  servitude  shall  be  situated. 

16.  [TVansmission  booh  to  be  hept  by  sheriff-clerhsJ] — ^And  be  it  enacted, 
That  the  sheriff-clerk  of  every  Sheriff  Court  shall  keep  a  book  in  which 
he  shall  enter  in  a  tabular  form,  in  columns,  in  the  form  of  schedule  (B.) 
hereto  annexed,  every  cause  transmitted  to  the  Sheriff  or  Sheriff-sub- 
stitute in  order  to  be  advised,  specifying,  in  separate  columns,  ordinary 
and  summary  causes,  the  Sheriff  to  whom  the  same  has  been  transmitted, 
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the  date  of  such  transmission,  the  date  of  the  cause  being  receired  hj  the 
Sheriff  and  lettuned  advised,  and  anj  remarks  which  the  Sheriff  may 
enter  or  direct  to  be  entered  in  such  book  relative  to  any  such  cause ; 
and  an  inventory  of  the  process  shall  be  kept  by  the  clerk,  in  which  the 
borrowing  and  returning  of  processes  shall  be  entered ;  and  no  process 
shall  be  given  up  by  the  clerk  without  a  receipt  upon  such  inventory. 

17.  [AddUUmcd  court  days  to  be  {^pointed  to  dispose  of  arrears  of  bust' 
ness.] — And  be  it  enacted,  That  in  case  there  shall  be  an  arrear  of 
business  undisposed  of  by  the  Sheriff  in  any  Sheriff  Court  it  shall  be  the 
duty  of  the  Sheriff  from  time  to  time  to  appoint  additional  court-days, 
whether  in  time  of  session  or  vacation,  for  the  purpose  of  disposing  of 
such  arrear. 

18.  [I^eriffs  may  repone  against  decrees  in  absence.]— And  be  it 
enacted,  That  where  decree  in  absence  in  any  civil  cause  shall  have  been 
pronounced  or  extracted  in  any  Sheriff  Court,  other  than  in  causes  in  the 
Small  Debt  Court,  or  in  processes  of  removing  raised  under  authority  of 
this  Act,  a  petition  may  be  presented  to  the  Sheriff  Court  in  which  such 
decree  was  pronounced  to  be  reponed  against  the  said  decree,  and  any 
letters  of  homing  or  charge  following  thereon,  where  the  same  shall  not 
have  been  implemented  in  whole  or  in  part,  and  on  consignation  in  the 
hands  of  the  clerk  of  court  of  the  expenses  incurred,  as  the  same  may  be 
modified  on  taxation,  the  said  Sheriff  shall  repone  the  defender,  and 
revive  the  action  or  proceeding  in  which  such  decree  had  been  pro- 
nounced as  if  decree  had  not  been  pronounced  or  extracted,  and  shall 
have  power  to  award  to  the  pursuer  such  part  of  the  expenses  consigned 
as  he  may  judge  reasonable ;  and  the  Sheriff  shall  pronounce  such  order 
for  intimation  to  and  appearance  of  the  opposite  party  as  may  be  just ; 
and  such  order  may  be  executed  against  a  person  in  any  other  county  as 
well  as  in  the  county  where  such  order  is  issued,  the  same  being  pre- 
viously indorsed  by  the  sheriff'-clerk  of  such  other  county,  who  is  hereby 
required  to  make  and  date  such  indorsation ;  and  such  order  being  so 
made  and  executed,  all  further  orders  and  interlocutors  in  the  cause  shall 
be  sufficient  and  effectual. 

19.  [Suspensions  competent  in  Sheriff  Courts  of  charges  for  sums  under 
£25.] — And  be  it  enacted.  That  where  a  charge  shall  be  given  on  a  decree 
of  registration  proceeding  on  a  bond,  bill,  contract,  or  other  form  of  obli- 
gation, registered  in  any  Sheriff  Court  books,  or  in  the  books  of  Council 
and  Session,  or  any  others  competent,  or  on  letters  of  homing  following 
on  such  decree,  for  payment  of  any  sum  of  money  not  exceeding  the  sum 
of  twenty-five  pounds  of  principal,  exclusive  of  interest  and  expenses,  any 
person  so  charged  may  apply  by  petition  to  the  Sheriff  Court  of  his 
domicile  for  suspension  of  the  said  chaige  and  diligence  on  caution ;  and 
on  sufficient  caution  being  found  in  the  hands  of  the  clerk  of  court  for  the 
sum  charged  for,  and  interest  and  expenses  to  be  incurred  in  the  Sheriff 
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Court,  the  Sheri£f  shall  have  power  to  aist  execution  against  the  petitioner, 
and  to  order  intimation  of  the  petition  of  suspension  and  answers  to  be 
given  in  thereto,  and  thereafter  to  proceed  with  the  further  disposal  and 
decision  of  the  cause  in  like  manner  as  in  summary  causes  in  such  court, 
and  to  suspend  the  charge  and  diligence  so  far  as  regards  the  petitioner ; 
provided  that  the  said  order  for  intimation  and  answers  as  aforesaid  may 
be  made  and  carried  into  execution  against  any  person  in  any  other  county 
as  well  as  in  the  county  where  such  order  is  issued,  in  manner  and  to  the 
effect  hereinbefore  provided. 

20.  [Sheriff"' s  judgment  an  preliminary  objection  to  suspension  JinctL] — 
And  be  it  enacted,  That  if  any  petition  of  suspension  as  aforesaid  shall  be 
presented  in  any  Sheriff  Court,  and  a  preliminary  objection  be  made 
to  the  competency  of  such  a  petition,  or  to  the  regularity  thereof,  an 
appeal  against  the  judgment  of  the  Sheriff-substitute  repelling  or  sustain- 
ing such  objection  may  be  taken  in  common  form  to  the  Sheriff,  whose 
judgment  thereon  shall  be  final,  and  not  subject  to  review  either  in  the 
Circuit  Court  of  Justiciary  or  in  the  Court  of  Session. 

21.  [Sheriffs'  jurisdiction  in  maritime  causes  under  1  WHL  IV.,  c.  69, 
explained.'} — And  whereas  by  an  Act  passed  in  the  first  year  of  the  reign 
of  his  late  Majesty  King  WiUiam  the  Fourth,  intituled  An  Act  for 
uniting  theheneJUs  of  jury  trial  in  dvU  causes  toiih  the  ordinary  jurisdiction 
of  the  Court  of  Session,  and  for  making  certain  other  alterations  and  reduc- 
tions in  ihe  judicial  estaiblishments  of  Scotland,  it  is  enacted,  that  the 
SheriffiB  of  Scotland  shall  within  their  respective  sheriffdoms,  including 
the   navigable   rivers,  ports,  harbours,  creeks,   shores,  and  anchoring 
grounds  in  or  adjoining  such  sheriffdoms,  hold  and  exercise  original 
jurisdiction  in  all  maritime  causes  and  proceedings,  civil  and  criminal, 
including  such  as  may  apply  to  persons  residing  furth  of  Scotland,  of  the 
same  nature  as  that  heretofore  held  and  exercised  by  the  High  Court  of 
Admiralty :    And  whereas  doubts  have  arisen  regarding  the  extent  of 
such  jurisdiction,  and  it  is  expedient  that  such  doubts  should  be  removed ; 
be  it  therefore  enacted  and  declared,  that  the  said  recited  Act  shall  be 
construed  and  held  to  mean  that  the  powers  and  jurisdictions  formerly 
competent  to  the  High  Court  of  Admiralty  of  Scotland  in  all  maritime 
causes  and  proceedings,  civil  and  criminal,  shall  be  competent  to  the  said 
Sheriffs  and  their  substitutes,  provided  the  defender  shall,  upon  any  legal 
ground  of  jurisdiction,  be  amenable  to  the  jurisdiction  of  the  Sheriff  before 
whom  such  cause  or  proceeding  may  be  raised  ;  and  provided  also,  that  it 
shall  not  be  competent  to  the  Sheriff  to  try  any  crime  committed  on  the 
seas  which  it  would  not  be  competent  for  that  judge  to  try  if  the  crime 
had  been  committed  on  land. 

22.  [Caution  judicatum  solvi  not  required  in  maritime  causes  in  Sheriff 
Courts,'] — ^And  be  it  enacted,  That  in  maritime  causes  or  proceedings  raised 
or  brought  before  any  Sheriff  Court  in  Scotland  caution  judicatum  solvi  or 
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de  damnls  et  impeiiBis  shall  not  be  required  in  anj  such  cause  or  proceeding 
from  anj  party  who  shall  be  domiciled  in  Scotland,  any  law  or  practice  to 
the  contrary  notwithstanding,  unless  the  judge  shall  require  it  on  special 
grounds,  to  be  stated  in  the  interlocutor  requiring  the  same,  or  a  note 
annexed  thereto. 

23.  [Summonses,  j*c.,  in  Sheriff  Courts  to  be  served  in  presence  of  one 
untness."] — And  be  it  enacted,  That  summonses,  petitions,  complaiuts, 
charges,  arrestments,  and  other  proceedings  in  Sheriff  Courts,  excepting 
poindings,  shall  be  deemed  to  be  duly  served  and  executed,  provided  the 
same  shall  be  served  or  executed  by  the  usual  officer  of  the  law  in  such 
courts  in  presence  of  one  person,  who  shall  witness  such  service  or 
execution,  and  both  of  whom  shall  attest  the  execution  of  the  same  by  their 
subscriptions  in  common  form. 

24.  [CitcUion  of  parties,  witnesses,  and  havers.] — And  whereas  it  is  ex- 
pedient to  authorise  citation  to  Sheriff  Courts  of  persons  in  Scotland  with- 
out the  necessity  of  having  recourse  to  letters  of  supplement  from  the 
Court  of  Session  ;  be  it  enacted,  that  it  shall  be  competent  to  cite  all 
persons  within  Scotland  as  parties  in  any  civil  or  criminal  action  or  pro- 
ceeding in  any  Sheriff  Court  who  may  be  amenable  to  the  jurisdiction  of 
such  court  in  respect  of  such  action  or  proceeding  by  the  warrant  of  such 
Sheriff  Court ;  and  it  shall  also  be  competent  to  cite  witnesses  and  havers 
within  Scotland  in  any  civil  or  criminal  action  or  proceeding  in  any  such 
courts  by  the  warrant  of  such  courts ;  and  all  such  warrants  shall  have 
the  same  force  and  effect  in  any  other  sheriffdom  as  in  that  in  which  they 
were  originally  issued,  the  same  being  first  endorsed  by  the  sheriff-clerk 
of  such  other  sheriffdom,  who  is  hereby  required  to  make  and  date  such 
endorsation  ;  and  such  citation  duly  made  shall  be  deemed  to  be  due  and 
regular  citation  ;  and  if  any  witness  or  haver  duly  cited  shall  fail  to  appear, 
it  shall  be  competent  to  any  party  for  whom  such  witness  or  haver  is  cited 
to  apply  for  a  new  warrant  to  compel  his  attendance  at  such  court,  at  such 
reasonable  time  as  may  be  fixed,  which  warrant  shall  require  such  witness 
or  haver  to  attend  as  aforesaid  under  a  penalty  not  exceeding  forty  shillings, 
uxdess  a  reasonable  excuse  be  offered  and  sustained ;  and  every  such 
penalty  shall  be  paid  to  the  party  applying  for  the  new  warrant  as  afore- 
said, and  shall  be  recovered  in  the  same  manner  as  penalties  under  the 
before  recited  Act  for  the  more  effectual  recovery  of  small  debts  in  the 
Sheriff  Courts,  or  imder  any  Act  by  which  the  same  shall  have  been  or 
may  be  repealed,  altered,  or  amended,  without  prejudice  always  to  letters 
of  second  diligence  for  compelling  witnesses  and  havers  to  attend  as  at 
present  competent ;  and  it  shall  be  competent  to  execute  and  carry  into 
effect  such  letters  of  second  diligence  in  any  other  sheriffdom,  the  same 
being  endorsed  by  the  sheriff-clerk  of  that  sheriffdom,  as  before  provided  : 
Provided  always  that  nothing  in  this  Act  contained  shall  affect  the  com- 
petency of  applying  for  and  obtaining  letters  of  supplement  in  common 
form  for  the  purpose  of  citing  such  parties,  witnesses,  or  havers ;  and  pro- 
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▼ided  also,  that  it  shall  be  no  objection  to  any  witness  or  haver  that  he  has 
appealed  without  citation. 

25.  [SherijffV  criminal  uHoranta  may  be  executed  out  of  the  county."] — 
And  be  it  enacted,  That  any  criminal  warrant  granted  by  any  Sheriff 
against  any  person  charged  with  having  committed  a  crime  or  offence 
within  the  jurisdiction  of  the  said  Sheriff,  and  also  any  warrant  granted 
by  a  Sheriff  against  a  person  as  being  in  meditatione  fugsD,  shall  be  suffi- 
cient for  the  apprehension  of  the  said  person  within  any  other  county,  and 
for  conveying  and  disposing  of  the  said  person  in  terms  of  the  warrant, 
without  the  necessity  of  its  being  backed  or  endorsed  by  any  other  magis- 
trate :  Provided  always,  that  the  said  warrant  shall  be  executed  against 
the  person  mentioned  therein  either  by  a  messenger-at-arms  or  by  an 
officer  of  the  court  where  the  same  was  issued. 

26.  [Sheriff  of  two  counties  may  hold  commissary  court  in  either.'] — ^And 
whereas  by  an  Act  passed  in  the  fourth  year  of  the  reign  of  His  Majesty 
King  George  the  Fourth,  intituled  An  Act  for  the  regulation  of  the  Cowrt  of 
the  Commissaries  of  Edinburgh,  and  for  altering  and  regulating  the  juris- 
diction of  inferior  Commissa/ries  in  Scotland,  it  is  provided,  that  where  two 
counties  shall  be  under  the  jurisdiction  of  one  Sheriff  such  two  counties 
shall  constitute  one  commissariat ;  be  it  enacted  and  declared,  that  when 
two  counties  shall  be  under  the  jurisdiction  of  one  Sheriff  as  aforesaid  it 
shall  nevertheless  be  lawful  for  such  Sheriff,  if  he  shall  think  proper,  to 
hold  Comnussary  Courts  in  both  of  such  counties  in  manner  and  to  the 
effect  provided  by  the  said  recited  Act 

27.  [Sheriffs' juries  may  be  summoned  from  Ust  of  jurors  residing  within 
certain  distanc-e  of  court  to  which  they  are  summoned.] — And  whereas  it  is 
expedient  to  remedy  the  inconvenience  of  summoning  jurors  to  attend  in 
Sheriff  Courts  from  distant  parts  of  the  county ;  be  it  enacted,  that,  except 
in  the  counties  of  HcMington,  Linlithgow,  Peebles,  Selkirk,  Kinross,  Cladc^ 
manan,  Nairn,  and  Cromarty,  it  shall  no  longer  be  necessary  to  sununon 
persons  to  attend  at  any  Sheriff  Court  to  serve  as  jurors  in  any  criminal 
cause  who  shall  reside  beyond  such  distances  from  the  court-house  at 
which  the  jurors  shall  be  summoned  to  attend  as  may  from  time  to  time 
be  fixed  by  the  several  Sheriffs  of  the  several  counties,  with  the  appro- 
bation of  Her  Majesty's  principal  Secretary  of  State  for  the  Home  Depart- 
ment ;  and  upon  such  limits  being  fixed,  the  sheriff-clerks  of  the  several 
counties,  except  as  aforesaid,  shall  make  up  and  correct  in  manner  provided 
by  law,  lists  of  persons  qualified  to  serve  as  jurors  resident  within  such 
limits  from  each  court-house  at  which  the  Sheriff  or  his  substitute  holds 
courts,  which  jurors  are  or  may  be  summoned  to  attend :  Provided  always, 
that  in  Orkney  and  Zetland  the  jurors  shall  be  summoned  from  the  main- 
land of  each  district  respectively,  and  that  the  attendance  of  jurors  at 
Sheriff  Courts  shall  not  exempt  them  from  attendance  at  Circuit  Courts 
of  Justiciary  in  their  ordinary  course  of  rotation  as  heretofore ;  and  pro- 
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vided  also,  that  magistrates  of  loyal  bnighs  and  towns  enthlel  to  i«kam 
or  to  contribute  in  returning  members  to  senre  in  Parliamesity  and 
of  lighthouses  and  their  assistants,  shall  be  freed  and  ezem] 
returned  and  from  serving  upon  juries. 

28.  [Emobtments  of/uture  sheriff-clerks  to  be  ret^ulaied,'] — ^And 
it  is  expedient  that  the  office  of  sheriff-clerk  should  be  regulated,  and  tka: 
a  uniform  rate  of  fees  should  be  established  in  the  seyeral  Shexiff  CcmsXt 
in  Scotland;  be  it  enacted,  that  the  table  of  fees  contained  in  aeheduk(C.) 
hereto  annexed,  and  to  be  contained  in  any  additional  table  which  maj  It 
framed  in  terms  hereof,  and  no  others,  shall  be  exacted  and  received  by  aH 
sheriff-clerks  to  he  hereafter  appointed,  subject  to  such  addition  ihatio  or 
alteration  thereof  as  may  be  made  by  the  Lord  High  Treasurer  of  tbt 
United  Kingdom  of  Great  Britain  and  Ireland,  or  by  tiie  Commisaiam 
of  Her  Majesty's  Treasury,  or  any  three  of  them,  a  copy  of  such  alten&ai 
being  always  notified  two  months  in  the  Edinburgh  Gazette  before  bein^ 
made  effectual,  and  being  ako  laid  before  both  Houses  of  Parliament  vid^ 
in  one  month  after  the  making  thereof,  or,  if  Parliament  shall  not  be  t2iai 
sitting,  within  fourteen  days  after  the  next  meeting  thereof;  and  the  saM 
Lord  High  Treasurer  or  Commissioners  shall  fix  tiie  salary  which  a&j 
future  sheriff-clerk  shall  receive,  and  which  shall  be  payable  and  paid  hj 
or  out  of  the  fees  and  emoluments  in  civil  and  criminal  proceedings  exi- 
gible, and  received  by  such  sheriff- clerks  respectively  ;  and  any  soiphisctf 
such  fees  and  emoluments,  after  satisfying  such  salaries,  shall  be  apf^ied 
towards  defraying  the  expenses  attending  the  establishment  of  the  Sbenf 
Court  and  Sheriff  Small  Debt  Circuit  Courts  within  the  county  in  whkt 
such  fees  and  emoluments  shall  be  collected,  in  such  manner  and  sahjec: 
to  such  regulations  for  ascertaining  the  amount  of  such  soipbis  sad 
accounting  for  the  same  as  the  said  Lord  High  Treasurer  or  CommiaBiaoas, 
or  any  three  of  them,  shall  direct ;  aud  where  in  any  of  the  smaller 
counties  the  fees  and  emoluments  which  shall  hereafter  be  receiTed 
under  the  provisions  of  this  Act  may  be  insufficient  for  the  TnaintfunKt 
of  a  person  duly  qualified  to  execute  the  duties  of  a  sheriff-clerk,  it  shiQ 
be  lawful  to  the  said  Lord  High  Treasurer  or  Commissioners,  or  any  thxtt 
of  them,  to  direct  that  a  salary  shall  be  payable  to  such  sheriff-dei^  in 
addition  to  the  said  fees,  of  such  amount  as  they  shall  think  neoeaaaiT ; 
and  no  person  who  shall  hereafter  be  appointed  to  the  office  of  aheiif- 
clerk,  or  who  shall  acquire  right  to  any  fees  or  emoluments  in  any  Sherif 
Court,  in  virtue  of  the  provisions  of  this  Act,frt>m  and  after  the  passixigof 
the  same,  shall  acquire  a  vested  right  to  the  fees  or  emoluments  of  saeb 
office,  or  shall  be  entitled  to  any  compensation  in  consequence  of  the 
subsequent  abolition  of  such  office  or  fees,  or  of  any  alteration  in  the 
constitution  of  such  office,  or  in  the  amount  of  such  fees,  or  in  &e  mode 
of  paying  such  sheriff-clerk  or  officer,  either  by  such  fees  or  micli  askrr 
as  may  hereafter  be  determined  :  Provided  always,  that  it  shall  be  fanrfnl 
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for  the  said  CommiBsionerR,  or  any  three  of  them,  by  agreement  with  any 
existing  sheriff-clerk,  to  establish  the  table  of  fees  hereby  fixed  or  to  be 
fixed  under  the  authority  of  this  Act  in  any  Sheriff  Courts,  and  to  award 
to  such  sheriff-clerk  such  compensation  by  way  of  additional  salaiy  as  they 
may  think  fit ;  and  all  such  salaries  to  sheiiff-clerks  shall  be  payable  out 
of  the  funds  from  which  the  salaries  of  Sheriffs  are  payable :  Provided 
always^  that  every  sheriff-clerk  shall  keep  an  account  stating  in  columns 
the  amount  of  the  different  fees  drawn  by  such  clerk  under  this  Act,  and 
the  sources  thereof,  and  shall  annually,  at  the  beginning  of  each  year, 
render  such  account  to  the  said  Commissioners  of  Her  Majesty's  Treasur}* 
in  such  manner  as  they  shall  direct. 

29.  ^Existing  sheriff-derks  and  officers  not  to  acquire  vested  right  to 
increased  fees.'] — And  be  it  enacted,  That  no  existing  sheriff-clerk  or  other 
officer  of  any  Sheriff  Court,  shall  acquire  a  vested  right  to  any  increased 
amount  of  fees  or  emoluments  which  may  be  drawn  by  them  from  and 
after  the  x>assing  of  this  Act,  or  shall  be  entitled  to  prefer  any  claim  to 
compensation  in  consequence  of  being  prevented  from  drawing  or  being 
deprived  of  such  increased  amount  of  fees  or  emoluments,  or  of  any  altera- 
tion either  in  the  mode  of  levying  or  disposing  of  the  same. 

30.  ICitationSf  ^.,  m  Zetland,'] — And  be  it  enacted.  That  hereafter  all 
proclamations,  denunciations,  edictal  citations,  and  other  public  notices 
made  at  the  market  cross  of  the  burgh  of  Lertvickj  in  Zetland,  shall  be 
equally  valid  as  if  the  same  had  been  made  as  heretofore  at  the  gate  of  the 
Castle  of  ScalUrway, 

31.  {Power  of  Court  of  Session  to  make  regulations  hy  Acts  of  Sederunt^ 
jrc.,  not  to  be  affected,] — And  be  it  enacted,  That  nothing  herein  contained 
shall  in  any  way  abridge  or  affect  the  power  vested  in  the  Court  of  Session 
to  make  and  establish  rules  and  regulations  by  Acts  of  Sederunt,  as  au- 
thorised by  an  Act  passed  in  the  sixth  year  of  His  Majesty  King  Oeorge 
the  Fourth,  intituled  An  Act  for  ike  better  regulation  of  the  Sheriff  and 
Stewart  and  Burgh  Courts  in  Scotland  ;  and  the  said  Court  shall  so  frame 
such  Acts  of  Sederunt  as  may  be  best  calculated  to  carry  into  effect  the 
purposes  of  this  Act,  and  also  of  an  Act  passed  in  the  sixth  and  seventh 
years  of  the  reign  of  His  late  Majesty,  intituled  An  Act  for  regulating  the 
process  of  eesnio  bonorum  in  the  Court  of  Session,  and  for  extending  the  juris- 
diction of  Sheriffs  in  Scotland  to  such  causes ;  and  also,  if  necessary,  to  alter 
or  amend  the  table  of  fees  for  practitioners  in  Sheriff  Courts,  and  adapt  the 
same  to  the  forms  of  process  ;  and  the  Court  of  Session  shall  also  from 
time  to  time  make  further  orders  and  regulations  to  amend  the  forms  and 
preserve  uniformity  in  the  proceedings  and  fees  in  all  Sheriff  Courts,  the 
said  Court  taking  into  consideration  the  reports  laid  before  Parliament  by 
the  Commissioners  appointed  under  the  sign  manual  of  His  laf^  Majesty 
King  William  the  Fourth,  dated  the  sixth  day  of  June  One  thousand  eight 
himdred  and  thirty-three  and  the  sixteenth  day  of  August  One  thousand 
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eight  hundred  and  thirty-four;  and  the  said  Court  shall  also  by  Act  or 
Acts  of  Sederunt  ftx}m  time  to  time  adapt  and  apply  to  Sheriff  Courts  any 
alterations  and  amendments  which  may  be  made  in  the  forms  of  proceed- 
ings in  the  Court  of  Session,  so  as  to  make  them  uniform  in  as  far  as  it 
may  be  expedient  so  to  do ;  and  the  said  Court  may  meet  for  the  aforesaid 
puiposes  during  vacation  as  well  as  during  session,  and  may  alter  and 
amend  such  regulations  from  time  to  time ;  and  all  Acts  of  Sederunt  so 
passed  by  the  Court  of  Session  shall,  in  terms  of  the  said  recited  Act  of 
His  Majesty  Eling  Georgt  the  Fourth,  apply  to  and  receive  effect  in  the 
courts  of  the  Royal  Burghs  in  Scotland  as  well  as  in  the  Sheriff  Courts ; 
Provided  always,  that  within  fourteen  days  from  the  commencement  of 
every  future  session  of  Parliament  there  shall  be  transmitted  to  both 
Houses  of  Parliament  copies  of  all  such  Acts  of  Sederunt. 

32.  ^Sheriffs  to  meet  periodically  and  to  submit  propositions  to  the  Court'] 
— ^And  be  it  enacted,  That  in  order  the  better  to  carry  into  effect  the  pur- 
poses of  the  said  recited  Act  and  of  this  Act,  and  to  preserve  imiformity 
in  the  proceedings  of  Sheriff  Courts,  the  several  Sheriffs  of  the  several 
sheriffdoms  shall  meet  together  in  Edinburgh  in  the  first  week  of  the  first 
winter  Session  of  the  said  Court  after  the  passing  of  this  Act,  and  at  the 
like  period  every  three  years  thereafter,  and  adjourn  such  meetings  from 
time  to  time  as  they  shall  see  cause ;  and  at  such  meetings  they  shall  con- 
aider  how  fax  uniformity  of  proceedings  exists  in  Sheriff  Courts,  and  any 
propositions  which  may  be  laid  before  them,  or  which  they  may  deem 
proper  to  submit  to  the  said  Court  for  attaining  that  object ;  and  on  or 
before  the  first  day  of  January  next  ensuing  after  each  such  meeting  the 
said  Sheriffs  shall  submit  to  the  Court  any  regulations  which  they  may 
propose  should  be  enacted  by  Act  of  Sederunt,  and  the  same  shall  be 
printed  and  sent  to  the  different  Sheriff  Courts,  to  be  exhibited  there  for 
the  space  of  fourteen  days ;  and  the  said  Sheriffs  shall,  on  or  before  the 
twelfth  day  of  March  next  ensuing,  prepare  and  cause  to  be  printed  for  the 
consideration  of  the  Court  a  revised  draft ;  and  on  the  meeting  of  the 
•Court  in  the  Summer  session  next  ensuing  the  Court  shall  take  such  draft 
into  consideration,  and  pass  an  Act  of  Sederunt  on  or  before  the  twelfth 
day  of  July  following,  in  such  terms  as  they  shall  think  fit :  Provided  al- 
ways, that  nothing  herein  contained  shall  prevent  the  said  Sheriffs  from 
meeting  for  the  puiposes  aforesaid  and  submitting  propositions  as  aforesaid 
to  the  said  Court  at  any  other  times,  or  the  said  Court  from  passing  any 
Act  or  Acts  of  Sederunt  under  the  powers  hereinbefore  given  at  any  other 
times,  as  such  Sheriffs  or  such  Court  respectively  shall  think  proper ;  and 
provided  also,  that  the  necessary  expenses  of  such  meetings  of  Sheriffs  and 
of  preparing  and  printing  such  propositions,  shall  be  allowed  in  the  annual 
iuicoimts  in  Exchequer  of  such  one  of  the  said  Sheriffs  as  may  from  time  to 
time  be  appointed  by  them  to  be  their  convener,  in  the  like  manner  as 
other  ordinary  expenses  of  SheriffiB  are  allowed. 
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33.  [Agents  quaUfied  to  practice  before  Court  of  Session  may  practice  in 
Sheriff  Cotirlls.}— And  be  it  enacted.  That  it  shall  be  lawful  for  all  agents 
dulj  qualified  to  practise  before  the  Court  of  Session  to  practise  as  agentfr 
in  all  Sheriff  Courts  in  all  actions  or  proceedings  to  which  the  jurisdiction 
of  the  Sheriffs  is  extended  by  this  Act,  and  which  could  not  have  been 
competentlj  brought  before  the  Sheriff  Courts  prior  to  the  passing  hereof: 
Provided  always,  that  they  shall  not  be  entitled  to  payment  of  any  other 
or  higher  fees  than  those  legally  exigible  by  other  agents  before  these 
courts ;  and  provided  also,  that  all  such  agents  in  practising  in  Sheriff 
Courts  shall  be  subject  to  such  orders  and  regulations  as  the  Court  of 
Session  shall  make  by  Act  or  Acts  of  Sederunt  in  manner  hereinbefore 
provided. 

34.  [Meaning  of  words  in  this  Act.] — ^And  be  it  enacted,  That  in  all 
cases  in  this  Act  the  word  "  person"  shall  extend  to  a  partnership,  or  body 
politic,  corporate,  or  collegiate,  as  well  as  to  an  individual ;  and  every 
word  importing  the  singular  number  only  shall  extend  and  be  applied 
to  several  persons  or  things  as  well  as  one  person  or  thing  ;  and  every 
word  importing  the  plural  number  shall  extend  and  be  applied  to  one 
person  or  thing  as  well  as  several  persons  or  things ;  and  every  word 
importing  the  masculine  gender  only  shall  extend  and  be  applied  to  & 
female  as  well  as  a  male  :  Provided  always,  that  those  words  and  expres- 
sions occurring  in  this  clause  to  which  more  than  one  meaning  is  attached 
shall  not  have  the  different  meanings  given  to  them  by  this  clause  in  those 
cases  in  which  there  is  any  thing  in  the  subject  or  context  repugnant  to 
such  construction. 

36.  [Commencement  of  Act,] — ^And  be  it  enacted.  That  the  whole  pro- 
visions of  this  Act,  unless  where  otherwise  herein  specially  provided,  shall 
commence  and  take  effect  from  and  after  the  thirty-first  day  of  December 
One  thousand  eight  hundred  and  thirty-eight. 

36.  [Act  may  be  amended,] — ^And  be  it  it  enacted,  That  this  Act  may 
be  amended  or  repealed  by  any  Act  to  be  passed  during  the  present  session 
of  Parliament 


SCHEDULES  referred  to  in  the  foregoing  Act. 

SCHEDULE  (A). 

No.  1. — Form  of  Summary  Complaint, 

Unto  the  Honourable  the  Sheriff  of  the  county  of 

Complains  A.  B,  \nam^  and  design  ihe  complainer]  against  0.  D,  [nam^, 
and  design  the  defender]^  that  the  complainer  [or  his  author,  as  the  case  may 
6e,]  let  to  the  said  defender  [or  his  author,  as  the  case  may  he,]  a  dwelling- 
house,  garden,  and  pertinents  [or  other  subjects,  as  the  case  may  he,]  situate 
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in  for  the  period  from  to 

;  that  the  said  defender  is  bound  to  remove  from  the 
Stoid  subjects  at  the  date  last  mentioned,  and  it  is  necessary  to  obtain 
decree  of  removing  against  him,  [or,  a$  thi  ca&e  may  he,  refuses  or  delays  to 
remove  therefrom,  although  the  period  of  his  lease  has  expired]  :  There- 
fore decreet  ought  to  be  granted  for  removing  and  ejecting  the  said  de- 
fender, his  family,  sub-tenants,  cottars,  and  dependents,  with  their  goods 
and  gear,  furih  and  from  the  said  subjects,  lher$  insert  the  date  at  uhich 
the  removal  or  ejection  is  sought  for,  as  the  ease  may  be,"]  that  the  compbdner 
or  others  in  his  right  may  tben  enter  to  and  possess  the  same.  [If  ex» 
penses  are  sought,  add,  and  the  said  defender  ought  to  be  found  liable  in 
expense  of  process  and  dues  of  extract 

[Signature  of  the  Party  or  AgenL] 


No.  2. — Form  of  Warrami  (hereon. 

The  Sheriff  grants  warrant  to  cite  the  said  defender  to  compear  per- 
sonally before  him  at  the  court-house  [or  elsewhere^  as  (he  case  may  be,"] 
upon  the  [insert  the  day  of  the  m^mth  and  hour,  if  need  (e],  to  answer  the 
foregoing  complaint,  under  certification  of  being  held  as  confessed ; 
ordains  such  citation  to  be  made  at  least  [state  the  period  uihich  the  ISieriff 
may  fix  to  intervene  hetvnxt  the  citation  and  diet  of  compeara/nce^  previous 
to  the  said  diet  of  compearance  ;  and  grants  warrant  to  cite  witnesses 
for  both  parties  to  appear,  time  and  place  foresaid,  to  give  evidence  in 
the  said  matter,  under  the  pains  of  law.  Qiven  under  the  hand  of  the 
clerk  of  court  at  the  day  of 

Sheriff-clerk. 


No.  3. — Form  of  OiUUionfoT  Defender. 

CD,,  defender  above  designed,  you  are  hereby  summoned  to  appear 
and  answer  before  the  Sheriff  in  the  matter  complained  of,  and  that  at 
[here  specify  time  and  place'],  under  certification  of  being  held  as  con- 
fessed. 

This  notice  is  served  upon  the  day  of 

by  me  Sheriff-officer. 

No.  4. — Form  of  Execution  of  OitcUion, 

Upon  the  day  of  I  duly  summoned 

the  above-designed  CD.,  defender,  to  appear  and  answer  before  the  Sheriff 
in  the  matter,  and  at  the  time  and  place  and  under  the  certification,  above 
set  forth.    This  I  did  by  delivering  a  copy  of  the  above  complaint|  with  a 
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citation  thereto  annexed,  to  the  said  defender  personally  [or  otherwite,  a$ 
the  case  may  he."] 

Sheriff-officer. 


No.  5. — Form  of  Vecrut  and  Warrami  of  Ejection, 

At  the  day  of  the  which 

day  the  Sheriff  [in  absence  of  the  defender,  or  haying  heard  parties,  ae  the 
ease  may  &e,],  decerns  and  grants  warrant  for  removing  and  ejecting  the 
said  CD.y  defender,  and  others  mentioned  in  the  complaint,  from  the 
subjects  therein  specified,  such  ejection  not  being  sooner  than  [here  insert 
the  time  appointed  for  removal,  and  whether  after  a  charge  on  tuch  indudce  as 
may  he  deemed  proper,  or  instantly],  finds  the  said  defender  liable  in  ex- 
I)enses,  [or  otherwise,  as  the  case  may  he,"]  and  decerns. 

[Sheriff's  Signatwre,"] 

Note, — The  whole  of  the  above  to  be  in  the  same  paper. 


SCHEDULE  (B). 
Transmission  Book  to  be  kept  by  Sheriff-Clerks, 


Namee  of  Cause, 

[as^.YersaaJB., 

or  A.,  Petitioner, 

4a] 

Date  of 
Transmis- 
sion to 
Sheriff. 
Bnbstlfcate. 

If  Proof 
led,  state 

whether 

before 

Sheriff  or 

SubsUtate 

orOora- 
miseioner, 

and  its 
doration. 

Date  of 
Case  being 
returned 
and  ad- 
vised. 

Date  of 

sion  to 
BherifL 

Date  of 
Oause 

being  re- 
turned 

and  ad' 
▼ised. 

BBMARKa* 

Ordinary 
Oaosei. 

oiimflBa^y 
Oaosea. 

Note, — ^Where  cases  have  been  longer  than  ten  days  unadvised  after 
transmission  to  the  Sheriff,  the  reason  to  be  stated  in  this  column. 

Also  the  names  of  any  Commissioners  to  whom  remits  have  been 
made  to  take  proofs. 
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SCHEDULE  (C). 
Table  of  Fees  in  Civil  Business  for  the  Sheriff-Clerks  of  Scotland. 


Libel,  Siimmoiis,  or  claim  to  found  an  action,    . 
When  more  defenders  than  one  are  sued  for 
a  separate  debt  or  prestation,  the  above 
fees  to  be  paid  on  one  of  the  debts  or 
prestations  nighest  in  amount,  and  a 
third  of  the  above  fees  to  be  paid  for 
each  of  the  other  debts  or  prestations, 
according  to  the  amount  of  the  claim 
against  each  defender  or  set   of  de- 
fenders. 
Certifying  copy  of  libel,  in  terms  of  Act  of  Sede- 
runt for  Sheriflf  Courts,  cap.  18,  §  4, 
Summary  petition  or  complaint  (except  petition 

of  sequestration),  and  deliverance  thereon. 
Defence,  answer,  or  first  paper  for  each  defender 
or  set  of  defenders,  or  compearer  or  set  of 
compearers  in  any  action,  .... 
Each  paper  or  pleading,  for  either  partr^  subse- 
quent to  the  first  step,  including  oDjections 
and  answers  in  a  proof  when  statea  in  separate 

papers, 

Appeal  to  the  Sheriff-depute,      .... 

Receiving  and  marking  each  set  of  productions, 

except  the  productions  lodged  with  the  first 

paper  for  each  party,  for  which  no  charge  is  to 

be  made,. 

Extracting   each   decreet   in   absence,   in   the 

abridged  form, 

When  a  decreet  is  extracted  against  more 
defenders  than  one  sued  for  a  separate 
debt  or  prestation,  the  above  fee  of  ex^ 
tract  to  be  paid  on  one  of  the  debts  or 
prestations  highest  in  amount,  and  a 
third  of  the  above  fee  for  extract  to  be 
paid  on  each  of  the  others,  according  to 
the  amount  of  the  claim  against  such 
defender  or  set  of  defenders. 
Extracting  each  decree  in  foro,  in  the  abridged 

form, 

If  the  decree,  whether  in  absence  or  inforo,  shall 
exceed  one  sheet,  for  writing  each  succeeding 

sheet, 

Recording  abridged  decreets,  per  sheet. 
Indorsing  decrees  or  warrants,  and  dating  and 
recordmg  such  indorsation,     .... 


In  cases  of 
£12  aad  under. 


£    B.    D. 
0     0     9 


0    0    6 
0    10 

0    0    6 


0    2    0 


0    0    6 
0    0    6 

0    10 


Abore  £li. 


£    B.   D. 
0     13 


0    0     6 
0     16 

0     10 


0 

0 

3 

0 

0 

6 

0 

0 

6 

0 

0 

6 

0 

0 

3 

0 

0 

3 

0 

1 

0 

0 

1 

6 

0    2    6 


0    0    6 
0    0    6 

0    10 


Past  L] 


SHERIFF  COURT  ACT,  1838. 


545 


Protestations  for  not  insisting,    .... 

Extract  thereof, 

Acts  and  commissions,  first  sheet. 

Subsequent  sheets,  each, 

If  the  jproof  be  taken  on  the  interlocutor  allowing 

it,  without  extracting  an  act  and  ^commission, 

there  will  be  paid  by  each  party  leading  proof. 

Diligence  or  precept  for  citii^  parties  incident- 

i^y,  witnesses  or  havers,         .... 

Second  diligence, 

Each  deposition  or  declaration, 

Writinff  each  sheet  thereof,  after  the  first,  when 

the  sneriff-clerk  acts  as  writing  clerk,    . 
The  sheriff-clerk  or  his  depute,  when  acting  as 
commissioner  in  takin£[  a  proof^  deposition  of 
party,  or  declaration,  will  be  allowed  the  fol- 
mg  fees,  viz. : — 
In  causes  not  exceeding  £8,  each  hour, 
Above  £8,  and  not  exceeding  £25,  each 

hour, 

Above  £26,  each  hour,         .... 
As  also  his  clerk's  fee  for  writing,  at  the 
rate  of  4d.  per  sheet. 
Sequestration  of  a  tenant's  effects,  or  of  joint 
tenants  in  one  possession,  viz. : — 
Warrant  of  sequestration,  and  service. 
Taking  the  inventory,  when  taken  ov  the 
clerk,  if  the  rent  to  be  secured  be  £12  or 
under : — 
Clerk  and  witnesses,     .... 
When  the  rent  is  above  £12  and  does  not 
exceed  £25 : — 
Clerk  and  witnesses,     .... 
When  the  rent  is  above  £25  and  does  not 
exceed  £50: — 
Clerk  and  Witnesses.    .... 
When  the  rent  is  above  Jt50 : — 

Clerk  and  witnesses,     .... 
Writing  out  inventory  and  schedule,  per 
sheet  of  each  in  anj  of  the  above  cases,    . 
If  the  clerk  and  witnesses  are  necessarily 
employed  more  than  two  hours  in  taking 
the  inventorv,  or  travelling  for  that  pur- 
pose, he  will  be  allowed,  in  addition  to 
the  above  fees,  for  every  hour  after  the 
first  two — 
Clerk  and  witnesses,     .... 
But  under  these  charges  for  the  hours 
after  the  first  two,  the  clerk  not  to 
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haye  in  one  day  for  himself  and 
witnesses  more  than  5s. 

Warrant  of  Bale, 

Extract  thereof,  per  sheet,  when  required,   . 

Intimating  sale  to  tax  office, 

The  clerk,  when  he  executes  any  warrant 

to  roup,  and  collects  the  proceeds,  will 

be  heta  liable  for  the  amount  of  the 

roup  roll,  and  will  be  allowed  for  his 

trouble  and  risk,  including  auctioneer's 

fees,  as  follows  : — 

When  the  amount  of  the  roup  roll  is 

£8  or  under,  he  will  be  allowed 

3s.  9d. 

When  the  amount  of  the  roup  roll  is 

aboye  £8   and  does   not   exceed 

£100,  he  will  be  allowed  at  the 

rate  of  2^  per  cent 

When  the  amount  of  the  roup  roll 

exceeds  £100  but  does  not  exceed 

£1000,  he  will  be  allowed  2^  per 

cent  for  the  first  £100,  and  for 

eyeiy  additional  £100,  or  part  of 

£100, 1^  per  cent.    And  when  the 

amount  exceeds  £1000,  he  will  be 

allowed   the  aboye  rates  for  the 

first  £1000,  and  1  per  cent,  for 

each  additional  £100  and  part  of 

£100. 

The  aboye  poundage  to  coyer  all  charges 

for  trouble  in  relation  to  the  sale,  and 

for   collecting  the   proceeds,  drawing 

adyertisements  and   articles  of  roup ; 

but  the  clerk  will  be  allowed  all  ms 

necessary   disbursements  or  expenses, 

such  as  adyertisinff,  paying  crier,  tra- 

yelling   charges,   &c.      He  will  also, 

when  the  proceeds  are  aboye  £20,  be 

allowed  3s.  9d.  for  an  assistant  clerk. 

If  Toiip  be  /^topped  after  time  of  sale  is 

Receiying  the  report  of  sale,  and  note  of  the 
sum  arising  rrom  it,  and  marking  the 

same, 

Allowing  inspection  of  the  same. 
In  safes  under  other   warrants  of  the 
Sheriff,  including  poindings,  the  same 
fees  to  be  paid  as  in  sales  under  seques- 
trations. 


InOiMiof 
£iaandand«r. 
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At  intimatiiig  caption  to  compel  retnin  of  a  pro- 
cess, incluoiiig  dues  of  caption,  if  issned, 
EnioUing  a  cause,  to  be  paid  by  the  party  re- 

qniiing  enrobnent, 

When  any  canse  at  avizandnm  is  enrolled 

by  order  of  the  Sheriff,  the  above  fee  to  be 

paid  by  the  parties  equally. 

At  borrowing  a  process,  or  part  of  a  process,  the 

clerk  being  for  this  lee  bound  to  compare  the 

process,  both  when  borrowed  and  returned,  and 

to  mark  the  return, 

Attending  at  judicial  inspections  or  visitations, 
when  required  by  the  Sheriff  or  either  of  the 
parties,  sealing  up  repositories,  or  executing  any 
other  order  or  warrant  of  tiie  Sheri^  not 
otherwise  provided  for  in  this  table : — 

First  hour  employed, 

Every  other  hour, 

Besides  necessary  outlays. 
Auditing  accounts  of  expenses  when  remit  made 
to  the  clerk  : — 
In  decrees  in  absence,  .... 

In  litigated  cases,  when  the  amount  of  the 
account  rendered  is  under  £5, . 
When  £5  and  under  £10,  . 
When  £10  and  under  £20,  . 
When  £20  and  under  £40,  . 
When  £40  and  under  £60,  . 
When  £60  and  under  £80,  . 
When  £80  and  upv^irds, 

Caveat, 

Precepts  or  warrants  of  arrestment,  when 

contained  in  the  summons. 
When  not  contained  in  the  summons, . 
At  loosiuR  an  arrestment  in  either  case. 
Each  bond  of  caution  and  relative  certificate. 
Edict  or  summons  of  curatory,  or  for  giving 

up  inventories, 

Galfing  in  court,  receiving  and  entering  the 

nomination  of  curators,    .... 

Doqueting  and  signing  tutorial  or  curatorial 

inventories,  per  sheet  of  each  duplicate,  . 

Extract  acts  of  curatory,  or  upon  production  of 

inventories : — 

First  sheet, 

Every  other  sheet, 

Second  extracts,  per  sheet, 
Production  of  a  duI  of  advocation,  and  mark- 
ing the  same,  including  trouble  of  trans- 
mitting the  process  when  neceoary 
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Transmitting  extracted  processes,  in  conse- 
auence  oia  warrant  from  the  Court  of 
Session  or  the  Sheriff,  .... 
Appeal  against  a  decree  or  sentence  of  the 
Sheriff  to  the  Court  of  Justiciary  or  Cir- 
cuit Court,  or  answers  thereto, 
Searching  for  a  process  in  which  no  proce- 
dure has  taken  place  for  a  year,  if  search 
does  not  exceed  nve  years,  and  no  extract 

ordered, 

Each  additional  year  after  the  first  five  in 

which  the  search  is  made. 
For  each  consignation  of  money  in  the  clerk's 
hands,  if  under  ;£10,        .... 
And  an  additional  fee  for  the  amount 
above  £10  at  the  rate  of  6s.  on  each 
;£100  consigned. 
On  the  lodging  of  a  bank  receipt,  when 
money  order^  to  be  consigned  is  lodged 
in  a  bank  instead  of  being  consigned. 
The  fees  in  these  three  last  articles  not 
to  be  chargeable  on  proceeds  of  roups 
or  sales  conducted  by  the  clerks. 
Each  warrant  to  uplift  consigned  money,     . 
Full  extract,  or  second  extract,  or  authenti- 
cated copy  of  a  process  or  part  of  a  pro- 
cess, or  other  procedure  or  paper,  wiien 
required  by  a  party  and  furnished  by  the 
clerk,  per  sheet, 


InOMesof 
£13  ftnd  nndar. 
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NoU. — In  all  cases  where  the  conclusions  are  ad  factum  prm$tandvm,  or 
not  entirely  pecuniary,  the  highest  class  to  be  the  rate  of  charge ; 
but  fees  on  papers  in  summonses  of  removal  or  rejection  to  be 
charged  according  to  the  rent  of  the  subject  from  which  the  defender 
is  sunmioned  to  remove  or  to  be  ejected. 


Recording  Homings^  inhibitions,  interdictions,  lawburrows, 
with  tneir  executions,  discharges^  and  other  writings  re- 
corded in  the  Registers  of  Homings  and  Inhibitions,  per 
sheet, 

First  or  subsequent  extracts  thereof,  when  required,  per  sheet. 

Recording  bonds,  tacks,  dispositions,  and  other  writings  in 
the  register  of  deeds  and  probative  writs,  per  sheet,    . 

First  extracts  of  such  deedB  or  writings,  wnen  required,  per 
sheet, 

Subseouent  extracts,  per  sheet, 

Recoroing  protests  on  bills,  including  extract^ 
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Subsequent  extractfly 

Recoroine  accounts,  states,  and  the  like,  per  sheet  of  figures,  . 

Extract  thereof,  per  sheet, 

Inspection  of  records  of  entailed  vouchers,      .        .        .        . 
Searching  the  record  of  homings  or  inhibitions,  including 

minute  book,  each  year  or  part  of  a  year,     .... 

In  all  not  exceeding,        .....•• 

Searching  for  deeds  recorded  for  the  first  year,  or  part  of  the 

year  specified, 

Every  additional  year, 

Certificate  of  search,  if  required, 

Inspection  of  recoras  when  a  party  or  his  agent  makes  the 

search,  each  record  book  and  corresponding  minute  book. 
Examinations  under  the  Bankruptcpr  Act,  when  the  sheiiff- 

derk  acts  as  clerk  to  the  examination,  each  diet. 
Writing  declarations  or  oaths  therein,  per  sheet, 

SSBVIGSS. 

OtneralServici: 
Procuring  the  brieve  executed,  and  intimation  to  agent, . 
Attending  in  court  at  service,  framing  and  recording  the 

minutes,  and  instrument  money, 

Fees  of  the  service, 

Engrossing  the  retour, 

Special  Service,  or  Service  a$  Reir  of  Provision : 
Procuring  the  brieve  executed,  and  intimation  to  agent, 
Attending  in  court  at  service,  framing   the  minutes,  and 
recording,  first  sheet, 

Each  other, 

Framing  the  retour,  first  sheet, 

Each  other  sheet, 

Engrossing  the  retour,  each  sheet, 

Extracts  from  the  record  of  service,  when  required,  each 
sheets . 

Infeftmente: 
Drawing  Instrument  of  Sasine  on^ 
Chancerv  Precepts,  first  sheet,      .  .... 

Eacn  subsequent  sheet,  .  ^250  words  per  sheet, 

Extending  the  same,  first  sheet,    .  .... 

Each  subsequent  sheet,  .  j  .... 

Besides  the  stamped  vellum  or  parchment. 

And  that  the  clerk  receive  for  taking  infeftment  thereon, 

when  the  rent  of  the  property  does  not  exceed  jflOO  per 

annum, 

jglOO  and  not  exceeding  £200, 

£200  and  not  exceeding  £500, 

£500  and  not  exceeding  £1000, 

And  for  every  additional  £1000, 

But  not  to  exceed  in  all, 

And  i£  the  distance  exceed  three  miles,  each  additional  mile, 
until  it  exceeds  ten  miles, 
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Bat  under  this  charge  not  to  receiye  more  per  day  than  .       110 
Besides  trayelling  charges. 
Extracts  of  minutes  of  procedure  of  freeholder  meetings^  when 

required,  per  sheet. 013 

Each  person  taking  tne  oaths  to  Qovemment,  when  the  oaths 

are  not  administered  at  a  county  meeting,   .... 

Certificate  thereof,  when  required, 

Qualifying  a  peer  to  vote  at  an  election,  .... 

Extract  of  the  fiars,  each  year, 

Receiving  each  precept  from  the  Court  of  Session,  making  up 

list  of  jury,  and  instructing  officer  to  summon,  and  malung 

return, 

Beceiving  countermand  of  trial,  and  instructing  officer,  . 
Writing  and  booking  each  necessary  letter,     .... 
Each  duplicate  and  copy, 

Fees  for  PMic  Biuinesa  payable  in  Exchequer: 
For  the  principal  precept  of  intimation  of  election  of  a  Member 

of  Parliament,  besides  expense  of  printing, .        .        .        .       0  10  .6 
Writings  relative  to  elections  of  Members  of  Parliament  (ex- 
clusive of  the  precept),  to  summoning  the  Commissioners  of 
Suj)ply  for  laying  on  the  land-tax,  and  to  other  public 
business  payable  in  the  Exchequer,  each  sheet,    .        .        .010 
When  consiBting  of  more  than  one  sheet,  each  additional 

sheet, 016 

Superintenddng  the  execution  of  Chancery  precepts,  and  re- 
turning the  execution,  for  each  precept,       .        .        .        .006 
Superintending  the  publication  of  royal  proclamations  or 

writs,  each, .        .        .050 

Warrant  to  summon  jury  and  witnesses  for  striking  the  fiars 

and  making  list,  and  instructing  officer  to  summon  them,    .       0  10    6 
Attendance  at  striking  the  fiaxs,  and  writing  the  evidence  and 

procedure,  and  recording  the  verdict, 1  11    6 

The  sheriff-clerk  for  instructing  the  persons  employed  in 
taking  up  the  Ust  of  jurors,  receiving  the  returns,  and  en- 
grossing  the  lists  in  the  jury  books,  for  each  100  names, 

exclusive  of  printing, 0    6    0 

To  the  district  clerk,  or  other  person  having  local  know- 
ledge, for  attending  and  assisting  the  Sheriff  at  revising 
lists,  at  the  rate  of  21s.  per  day,  including  travelling 
charges  and  postages. 

N,B, — The  sheet  of  writings  to  be  computed  at  three  hundred  worda^ 
when  not  otherwise  specified ;  but  if  the  writing  does  not  contain 
three  hundred  words,  to  be  charged  as  one  sheet ;  and  if  after 
finding  the  sheet  or  sheets  which  any  such  writing  shall  comprise, 
calculated  at  the  rate  aforesaid,  any  number  of  words  less  than 
three  hundred  words  shall  remain,  such  fewer  words  shall  be 
charged  as  a  sheet.  Although  the  fees  for  recording  homings,  in- 
hibitions, deeds,  and  other  writings  in  the  registers  of  homings 
and  inhibitions  and  of  deeds  and  probative  writs,  are  to  be  paid 


PabtL] 


SHERIFF  COUBT  ACT,  1838. 


551 


for  at  certain  ratea  for  eveiy  sheet,  yet  it  is  understood  that  the 
clerks  are  to  frame  those  records  so  as  to  contain  in  each  sheet  the 
number  of  words  prescribed  by  the  regulations  of  the  Lord  Clerk 
Register. 

The  fees  in  the  above  table  to  be  paid  though  the  duty  be  performed 
by  the  clerk-depute  or  by  an  assistant  clerk,  and  to  be  ezduaiYe  of 
postages  and  outlays. 

The  fees  in  criminal  and  any  other  business  to  be  subject  to  the 
regulation  of  the  Lord  High  Treasurer  or  CommissionerB  of  Her 
Majest/s  Treasury,  or  any  three  of  them,  from  and  after  the 
passing  of  this  Act 


ACT  OF  SEDEBUNT  for  regulating  the  Form  of  Process 
in  Sheriff  Courts,  prepared  in  terms  of  the  Act  of  1st 
and  2d  Vict.  c.  119,  §  32.— Edinburgh,  10th  July 
1839. 


Past  L— OF  OBDINABY  CIVIL  ACTIONS. 
Ghap.  I  — Dieti  and  SesriouM  of  CaurL 


1.  Each  Sheriff  Oourt,  except  those 
held  at  a  place  where  an  ordinary 
Sheriff-Substitate  does  not  reside, 
shall  Bit  for  the  dispatch  of  ordinary 
business  at  least  one  day  in  every 
week  during  the  summer  and  winter 
sessions;  such  day  to  be  fixed  by  tiie 
Sheriff  in  each  county  by  a  regulation 
of  court. 

2.  The  winter  session  shaU  com- 
mence, at  the  latest,  on  the  15th  of 
October,  or  first  ordinary  court-day 
thereafter,  and  shall  continue,  untU 
the  4th  day  of  April  inclusiye,  except 
during  the  Ohristmas  recess,  which 
must  not  be  longer  than  three  weeks. 
The  summer  session  shaU  commence 
cm  the  first  court-day  after  the  15th 
of  Hay,  and  continue  until  the  last 
court-day  in  July. 

8.  It  shaU  be  competent  for  each 
Sheriff  to  extend  the  duration  of  the 
sessions  by  a  regulation  of  court, 
and,  in  particular,  to  appoint  court- 
days  during  the  vacations.  And  in 
case  there  shaU  be  any  arrear  of 
business  undisposed  of  by  the  Sheriff, 
it  shall  be  his  duty,  from  time  to 
time,  to  appoint  additional   court- 


days,  whether  in  time  of  session  or 
vacation,  for  the  purpose  of  disposing 
of  such  arrear  (1st  and  2d  Yiot.  o. 
119,  i  17). 

4.  Dunng  the  vacations,  summary 
applications  shall  be  received,  and 
interlocutors  in  summary  cases  shaU 
be  dated  and  entered  in  the  court- 
book,  or  diet-book,  as  in  time  of 
session. 

5.  The  Sheriff  of  each  county  shall, 
before  the  termination  of  each  ses- 
sion, appoint  at  least  two  court-days 
during  each  vacation,  tlie  first  to- 
wards the  middle,  the  last  towards 
the  end  of  the  vacation,  for  tiie  dis- 
patch of  all  ordinary  business,  in- 
cluding the  calling  of  new  causes; 
and  papers  appointed  to  be  put  into 
process  on  these  days  must  be  lodged 
with  the  sheriff-clerk,  before  the 
hour  of  meeting  of  the  court. 

6.  For  seven  days  after  each  of 
these  days,  azul  after  the  last  court- 
day  of  each  session,  it  shall  be  com- 
petent to  sign  interlocutors  in  ordi- 
nary causes. 

7.  The  reclaiming  days  shaU  run 
during  the  vacation. 
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Ghap.  IL^Farm  of  the  Summam. 


8.  All  defenders  shall  be  cited  upon 
a  summons,  signed  on  each  page  by 
the  derk,  fully  libelled,  and  luiving 
the  name  of  the  pursuer^s  procurator 
marked  on  the  back. 

9.  Not  more  than  six  defenders, 
on  separate  grounds  of  action,  shall 
be  included  in  one  libel,  except  in 
actions  of  multiplepoinding,  maills 
and  duties,  poinding  of  the  ground, 
and  forthcoming. 

10.  The  summons  must  contain  a 
concise  and  accurate  statement  of 
the  facts,  and  must  also  set  forth,  in 
explicit  terms,  the  nature,  extent, 
and  grotmds  of  the  complaint,  or 
cause  of  action,  and  the  conclusions 
deduced  therefrom;    where  an  ac- 


count is  founded  on,  it  shall  be  suffi- 
cient to  refer  to  it  by  the  first  and 
last  dates.  The  summons  must  bear 
a  partibut  for  calling;  —  the  sums 
concluded  for  must  be  marked  in 
figures  on  the  margin; — the  true 
date  of  signing  must  be  filled  up; — 
and  the  d^  is  discharged  from  call- 
ing any  sunmions  that  is  not  marked 
and  signed  as  directed. 

11.  No  libel  shall  be  amended  after 
citation  is  giyen  thereon,  except  by 
authority  of  the  Sheriif . 

12.  Every  libel  or  summons  may 
also  contain  a  warrant  for  arresting^ 
the  defender's  effects  and  debts,  on 
the  dependence. 


Ohap.  JXL^BxeeuUon  of  the  Summons, 


18.  The  officer  who  executes  the 
summons,  shall  deliyer  to  the  defen- 
der if  he  find  him,  personally—or,  if 
he  do  not  find  him,  shall  leaye  at  his 
dwelling-place, — a  full  copy  of  the 
Bummons  to  the  will,  with  a  copy  of 
citation,  in  presence  of  one  wifaaess. 
When  a  libel  is  amended  in  absence 
of  the  defender,  a  copy  of  the  amend- 
ment must  be  served  upon  him  in  the 
same  manner,  and  on  the  same  in- 
duokSy  as  the  original  libel.  If  there 
be  more  defenders  than  one,  each 
shall  be  served  with  a  copy  of  the 
libel,  or  of  such  part  thereof  as  con- 
cerns himself.  In  actions  of  poind- 
ing the  groxmd,  maills  and  duties, 
and  forthcoming,  the  tenants  and 
azTestees  shall  be  served  with  short 
copies  of  citation,  and  the  proprietor 
and  common  debtor  with  a  full  copy 
of  the  libel  to  the  wilL  All  copies 
of  summonses  served  shall  be  signed 
on  each  page  by  the  officer. 

14.  Edicts  for  choosing  curators, 
summonses  for  curators  giving  up  in- 
ventories, multiplepoindings,  trana- 
f erences,  transumpts,  wakenings,  and 
cognitions,  may  be  executed  by  de- 
Uvering  a  copy  of  citation  before  one 
witness,  containing  the  names  and 
designations  of  the  pursuer  and  de- 
f  en£r,  and  bearing  the  extent  and 
special    groimds   of    the   pursuer's 


daim,    without   any    copy   of    the 
summons. 

15.  All  executions  or  returns  shall 
be  signed  by  the  officer  and  the  wit- 
ness who  was  present  at  the  execu- 
tion, and  shall  specify  whether  the 
citation  was  given  to  the  defender 
personally  or  otherwise;  and  if  other- 
wise, shall  specify  particularly  Uie 
mode  of  citation. 

16.  If  any  defender  amenable  to 
the  jurisdiction  of  the  Sheriff  in 
whose  court  the  summons  is  raised 
(1st  and  2d  Vict.  c.  119,  }  24),  be 
not  resident  within  that  sheriffdom, 
he  may  be  cited  by  warrant  of  the 
said  Sheriff,  provided  the  same  be 
indorsed  by  the  sheriff-derk  of  the 
sheriffdom  within  which  the  defender 
resides. 

17.  Where  an  officer  returns  an 
irregular  or  defective  execution,  he 
shall  be  liable  to  the  party  who  em- 
ployed him  in  damages,  which  it 
shall  be  in  the  power  of  the  Sheriff 
to  award  summarily  in  the  course  of 
the  process;  and  such  officer  may 
also  be  punished  as  the  Sheriff  shaU 
think  the  case  merits. 

18.  If  the  officer  executes  the 
warrant  of  arrestment,  contained  in 
the  summons,  by  arresting  the  de- 
fender's effects,  he  must  forthwith 
return  an  execution  of  arrestment  to 
the  derk. 
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19.  The  name   of   the   pursaer's     back  of  the  copy  of  the  libel,  and  on 
proemator  shall  be  marked  on  the     the  citation  left  for  the  defender. 


Ohap.  TV. --Diet  of  Oompearanee, 


20.  All  Bommonaea  shall  contain 
a  warrant  for  citing  the  defender 
to  compear  on  the  seventh  day 
next  after  the  date  of  citation,  if  a 
court-day,  or,  if  not,  on  the  first 
court-day  thereafter  (except  in  the 
cases  after-mentioned),  with  con- 
tinuation of  days;  and  the  citation 
shall  be  conform  to  such  warrant. 

If  ate. — It  is  recommended  that  a 
note  of  the  days  of  the  week 
on  which  the  ordinary  courts 
are  held,  should  be  printed  or 


written  at  the  foot  of  all  copies 
of  citations. 

21.  In  the  case  of  libels  or  edicts 
for  choosing  curators,  and  of  sum- 
monses for  giving  up  inventories, 
the  defenders  shall  be  cited  to  ap- 
pear on  the  tenth  day  after  the 
date  of  citation,  if  a  court-day,  or, 
if  not,  on  the  first  court-day  there- 
after, with  continuation  of  days. 

22.  When  the  defender  is  a  minor, 
his  tutors  and  curators  shall  be 
called  edictally  upon  the  same  in- 
duda  as  the  principal  defender. 


Ohap.  y. — CaiUng  oftheeauee^  and  Nan-eampearanee  of  the  Drfender. 


23.  The  summons  may  be  called 
upon  the  day  to  which  the  defender 
has  been  cited — ^namely,  the  seventh 
day,  if  a  court-day,  or  upon  the  first 
court-day  thereafter,  and  the  pur- 
suer, at  the  calling,  must,  along 
with  his  summons,  produce  the 
deeds,  accounts,  and  other  writings 
on  which  he  founds,  so  far  as  the 
same  are  in  his  custody,  or  within 
his  power,  or  state  where  he  believes 
them  to  be,  in  which  case  the  Sheriff 
may  grant  him  a  diligence  for  re- 
covering them, 

24.  If  the  defender  be  absent  at 
the  calling  of  the  cause,  the  Sheriff 
may  either  hold  him  as  confessed 
and  decern,  or  allow  such  compe- 
tent proof  in  support  of  the  libel  as 
the  pursuer  or  his  procurator  shall 
require,  or  the  Sheriff  may  deem 
necessary;    but   before   proceeding 


in  the  proof,  it  must  be  shown  to 
the  Sheriff,  or  Commissioner  taking 
the  proof,  that  regular  notice  of  the 
appointment  for  proof  has  been 
given  to  the  defender.  (See  2  11^» 
infra.)  And  the  defender  shall  not 
be  reponed  against  the  decree  in 
absence,  or  interlocutor  allowing 
the  proof,  unless  he  shall  apply  to 
have  the  decree  or  interlocutor  re- 
called, as  hereinafter  directed,  by 
a  petition,  accompanied  with  de> 
fences  prepared  in  terms  of  Chapter 
Vn.,  §§  82  and  33,  and  shall  con- 
sign in  the  hands  of  the  clerk  of 
court  the  expenses  incurred,  aa 
modified  on  taxation^ let  and  2d 
Vict.  c.  119,  §  18>— and  the  Sheriff 
shall  have  power  to  award  to  the 
pursuer  such  part  of  the  expenses 
consigned  as  he  may  judge  reason- 
able. 


Chap.  VI. — Proteetation  by  the  Defender  for  not  ineieting. 


25.  Upon  the  day  of  compear- 
ance, or  any  subsequent  court-day 
during  the  currency  of  the  sum- 
mons, if  the  defender  produce  the 
copy  thereof  given  to  him,  and  if 
the  pursuer  fail  to  appear  and  in- 
sist, the  defender  may  crave  pro- 
testation for  not  ins&ting,  which 
the  Sheriff  shall  admit,  and  modify 
the    protestation-money,    according 


to  circumstances,  so  as  to  indemnify 
the  defender  for  his  trouble  and 
expenses,  besides  the  dues  of  ex- 
tract. 

26.  No  protestation  shall  be  ex- 
tracted till  the  expiry  of  seven  free 
days  after  the  day  on  which  the 
same  was  granted,  excepting  in 
cases  where  arrestmento  hiave  been 
used,  when   the    protestation   may 
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be  eztraoted  and  giyen  out  on  the 
lapse  of  48  houzs.  The  protesta- 
tion, when  extracted,  maj  contain 
a  precept  of  poinding  and  arrest- 
ment for  recoYery  of  the  protesta- 
tion-money, and  the  dues  of  ex- 
tract 

27.  If  protestation  be  not  ex- 
tracted, the  pnzsaer  shall  be  al- 
lowed to  call  and  insist  in  his 
action  without  a  new  citation,  upon 
paying  oyer  to  the  defender  or  his 
procurator,  or,  in  his  absence  after 


dne  intimation  or  refusal  to  accept, 
consigning  in  the  clerk's  hands, 
for  &e  defender's  use,  the  sum 
awarded  in  name  of  protestation- 
money,  except  the  expense  of  ex- 
tract. 

28.  In  case  the  protestation  be 
extracted,  the  instance  shall  fall, 
and  the  defender  shall  not  be  ob- 
liged to  answer,  except  upon  a  new 
gammons,  and  citation  on  the  ordi- 
nary (TufucMS. 


Ohap.  YIL — Proeedurt  when  Appearance  it  made  for  bothpartiee. 


29.  The  defender  or  his  procu- 
rator, if  prepared,  may  give  in  his 
defences  to  the  libel  at  the  calling 
of  the  cause;  but  if  he  crave  to 
see  the  libel,  in  order  to  state  his 
defences,  the  defences  shall  be 
lodged  on  or  before  the  seventh 
day  thereafter,  and  if  sach.  seventh 
day  be  a  court-day,  before  the 
hour  of  meeting  of  the  court ;  with 
power  to  the  Sheriff  to  (appoint  an 
earlier  or  a  later  day,  when,  from 
the  nature  of  the  case,  he  may  see 
cause  to  do  so. 

80.  A  procurator  appearing  for  a 
defender  must  produce,  along  with 
his  defences,  eiiter  a  written  man- 
date from  the  defender,  or  the  copy 
of  citation  given  to  the  defender. 

81.  When  there  are  more  de- 
fenders than  one  appearing  by  dif- 
ferent procurators,  the  procurator 
for  the  pursuer  shall  make  out  a 
copy  or  copies  of  the  summons,  or 
an  excerpt  or  excerpts  thereof,  ap- 
plicable to  the  case  of  each  defender 
or  set  of  defenders  appearing  by 
one  procurator,  which  shall  be 
signed  and  certified  by  the  clerk 
of  court,  and  given  out  for  stating 
defences,  and  the  clerk  shall  re- 
tain the  original  summons;  and 
in  all  the  future  procedure  the 
process  shall  be  given  out  to  the 
procurators  for  the  defenders  re- 
spectively, according  to  their  order 
in  the  summons,  who  shall  each  be 
allowed  to  see  the  same  for  such 
time  as  the  Sheriff  shall  think 
proper. 

32.  Upon  the  day  appointed  the 


defender  shall  give  in  all  his  defences 
both  dilatory  and  peremptory. 

He  shall  in  the  flret  part  of  his 
defences  meet,  in  their  order,  the 
statement  of  fact  in  the  summons, 
by  admitting  or  denying  the  same, 
either  absolutely  or  with  qualifica- 
tions, but  without  argument;  and 
with  such  explanations  in  point  of 
fact,  applicable  to  each  averment, 
as  are  necessary  to  make  his  answers 
intelligible ;  and  shall  also  set  forth 
articulately,  without  argument,  the 
facts  on  which  he  may  found  a 
separative  substantive  plea  in  law ; 
and  in  the  second  part  of  his  defences 
he  shall  subjoin,  under  distinct  heads, 
a  summary  of  all  the  defences  or 
pleas  in  law  which  he  is  to  maintain, 
with  such  argument  as  he  may  think 
fit. 

83.  Along  with  his  defences,  the 
defender  must  produce  the  deeds  or 
writings  on  which  he  founds,  so  far 
as  the  same  are  in  his  custody  or 
within  his  power,  and  if  they  are  not 
within  his  custody  or  power,  he 
shall  state  where  he  believes  them 
to  be,  and  crave  a  diligence  for  re- 
covering them. 

84.  In  actions  of  removing,  and  in 
summary  applications  for  ejection, 
the  defender  shall  come  prepared 
with  a  cautioner  for  violent  profits, 
at  giving  in  his  defences  or  answers, 
unless  he  instantly  verify  a  defence 
excluding  the  action. 

85.  The  defences,  when  given  in, 
shall  be  seen,  and  replies  lodged,  on 
or  before  the  seventh  day  thereafter; 
and  if  such  seventh  day  be  a  court- 
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day,  before  the  dtiing  of  the  ooort ; 
with  power  to  the  Sheriif  to  appoint 
a  later  or  an  earlier  day  if  he  see 
oanse.  If,  however,  the  parties  are 
ready  to  close  the  record  upon  the 
summons  and  defences  alone,  or  on 
these  papers,  along  with  a  minute  by 
the  pursuer,  written  on  the  sum- 
mons, and  simply  admitting  or  deny- 
ing the  statements  in  the  defences, 
it  shall  not  be  necessary  to  lodge 
replies,  and  it  shall  be  competent 
for  the  Sheriif  to  close  tiie  record 
accordingly  in  manner  hereinafter 
directed. 

86.  In  the^r<^  part  of  the  replies 
the  pursuer  shall  commence  by  set- 
ting forth  articulately,  and  in  sub- 
stantive propositions,  without  argu- 
ment, the  whole  facts  on  which  he 
founds,  which  facts  must  be  compre- 
hended under  the  general  statement 
in  the  summons ;  and  he  shall  then 
meet,  in  their  order,  articulately  and 
without  argument,  the  statements  of 
facts  in  the  defences,  by  admitting 
or  denying  the  same,  either  absolute- 
ly or  with  qualifications,  and  with 
such  explanations  in  point  of  fact, 
applicable  to  each  averment,  as  are 
necessary  to  make  his  answers  in- 
telligible; and,  in  the  second  part 
of  the  replies  he  shall  subjoin, 
under  distinct  heads,  a  summary  of 
the  pleas  in  law  which  he  is  to  main- 
tain, with  such  argument  as  he  may 
think  fit. 

37.  When  the  replies  are  given  in^ 
the  Sheriff  shall  proceed  to  advise 
the  pleadings  ;  and  it  shall  be  in  his 
power,  if  he  see  cause,  to  allow  the 
defences  to  be  amended,  in  which 
case  he  shall  particularly  specify*  in 
his  interlocutor  or  note,  the  points 
on  which  amendments  are  required, 
and  such  amendments,  whether  con- 
sisting of  answers  to  the  pursuer's 
statements,  or  to  his  pleas  in  law, 
shall  be  strictly  confined  to  the 
points  so  specified,  and  shall  be 
made  on,  or  subjoined  to,  the 
original  defences,  with  reference  to 
their  proper  heads,  and  in  the  same 
form  and  manner  in  all  respects  as 
is  hereinbefore  prescribed  for  pre- 
paring defences. 

38.  If  dilatory  defences  have  been 


stated,  they  shall  be  immediately 
disposed  of  by  the  Sheriff,  unless  he 
thinks  that,  either  from  Uieir  being 
connected  with  the  merits,  or  on  any 
other  ground,  they  should  be  re- 
served till  a  future  stage  of  the 
cause. 

39.  No  reclaiming  petitions  against 
any  judgment  repelling  the  dilatory 
defences  shall  be  allowed;  but  if 
the  judgment  has  been  pronounced 
by  the  Sheriff-substitute,  the  defend- 
er may  appeal  to  the  Sheriff. 

40.  If  the  Sheriff  sustain  the 
dilatory  defences,  or  any  of  them, 
he  shall  at  the  same  time  determine 
the  matter  of  expenses ;  but  if  he 
repel  the  dilatory  defences,  the  cause 
shall  then  proceed  in  its  due  course 
of  preparation. 

41.  If  it  shall  appear  to  the  Sheriff, ' 
after  the  dilatory  defences  (if  any 
have  been  proponed)  are  disposed  of, 
that  the  grounds  of  action  on  the 
merits,  as  set  forth  in  the  summons, 
are  in  terms  not  sufficiently  positive 
and  clear,  or  that  the  conclusions  are 
not  regularly  or  clearly  deduced ;  he 
may  either  dismiss  tiie  action,  dis- 
cerning for  expenses  if  he  shall  see 
cause,  and  reserving  to  the  pursuer 
the  right  to  bring  a  new  action,  if 
otherwise  competent;  or  he  may 
allow  an  amendment  of  the  libel,  and 
give  interim  decree  against  the  pur- 
suer for  the  expenses  incurred  by 
the  incorrect  form  of  the  summons ; 
and  the  amendments  as  approved 
shall  be  writtex^  on  the  original  sum- 
mons, and  authenticated  by  the  sub- 
scription of  the  clerk. 

42.  If  the  defences  or  replies  be 
not  prepared  in  the  manner  herein^ 
before  directed,  the  Sheriff  may 
order  the  same  to  be  withdrawn,  and 
correct  defences  or  replies,  as  the 
case  may  be,  to  be  given  in ;  and  he 
may  give  interim  decree  against  the 
party  in  fault  for  the  expenses  thus 
occasioned, 

43.  If  it  shall  appear  to  the  Sheriff 
that  the  summons,  defences,  and 
replies  set  forth  fully  the  facts  re- 
spectively founded  on,  and  suffi- 
ciently bring  out  the  merits  of 
the  cause,  he  shall  require  the  par- 
ties, within  a  time    to    be   speci- 
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fled,  to  state  whether  they  are 
willing  to  hold  their  said  pleadings 
as  containing  their  full  and  final 
statement  of  facts;  and  if  they 
agree  so  to  do,  they  shall,  within  the 
said  time,  set  forth  their  assent  to 
that  eifect  in  a  note  subjoined  to 
their  respective  pleadings,  or  written 
on  the  interlocutor  sheet,  or  minutes 
of  process,  and  subscribed  by  them 
or  their  respectiye  procurators  ;  and 
the  Sheriif  shall  then  close  the  record 
by  writing  the  words  ''  record 
dosed,**  and  dating  and  subscribing 
the  same. 

44.  If  the  parties  do  not,  within 
the  time  specified,  state  whether 
they  are  willing  to  hold  their  said 
pleadings  as  containing  their  full 
and  final  statement  of  facts,  the 
Sheriif  shall  be  entitled  to  close  the 
record  in  the  same  manner,  and  to 
the  same  eifect,  as  if  the  pazties  had 
expressly  agreed. 

45.  If  either  of  the  parties  shall 
state  that  he  does  not  agree  to  hold 
the  summons,  defences,  and  replies 
as  sufficiently  setting  forth  the  facts 
respectively  founded  on,  or  if  it 
shiUl  appear  to  the  Sheriff  that  the 
record  cannot  properly  be  dosed 
without  alterations  on,  or  additions 
to,  those  pleadings,  he  shall  ordain 
the  parties,  or  their  procurators,  to 
attend  him  on  such  day  as  he  shall 
appoint,  for  the  purpose  of  adjusting 
the  record,  intimating  at  the  same 
time  by  a  note,  or  in  such  manner  as 
he  may  think  proper,  the  points  to 
which  he  wishes  their  attention  to 
be  directed.  At  this  meeting,  or  at 
any  adjournment  thereof  which  the 
Sheriif  may  think  reasonable,  the 
parties  or  their  procurators  may  pro- 
pose any  alterations  on,  or  additions 
to,  the  defences  or  replies ;  which 
alterations  or  additions  shall  be  writ- 
ten by  them  on  the  original  defences 
or  replies,  in  such  mode  and  form  as 
the  Sheriif  shall  allow.  And  if  the 
Sheriif  shall  then  be  of  opinion  that 
the  record  may  be  dosed,  and  the 
parties,  or  their  procurators,  are 
willing  to  dose  it,  they  shall  set 
forth  their  assent  to  that  effect  in  a 
note  subjoined  to  their  respectiTe 
pleadings,  or  written  on  the  inter- 


locutor sheet,  or  minutes  of  process, 
and  subscribed  by  them  or  tiieir  re- 
spectiye  procurators ;  and  the  ShexiiT 
diall  then  dose  the  record  by  writing 
the  words  ''record  dosed,"  and 
dating  and  subscribing  the  same. 

All  alterations  or  additions  made 
on  the  margin  of  the  record  at  any 
period  before  it  is  closed  shall  be 
authenticated  by  the  initials  of  the 
Sheriif. 

46.  If  the  parties  fail  to  attend 
the  meeting  so  appointed,  or  if 
any  party  be  absent,  and  the  party 
present  shall  consent  to  dose  the 
record,  it  shall  be  competent  for 
the  Sheriif  to  do  so,  in  the  same 
manner,  and  to  the  same  eifect, 
as  if  both  parties  had  expressly 
agreed;  or  otiierwise  to  apix>int  a 
new  meeting  for  adjusting  and 
dosing  the  record,  with  certifica- 
tion. 

47.  If  at  the  meeting  it  shall 
appear  to  the  Sheriif  that,  from 
the  intricacy  of  the  case,  or  any 
other  cause,  the  record  cannot  pro- 
perly be  closed,  or  if  both  parties 
shall  decline  to  dose,  the  Sheriif 
shall  order  a  condescendence  (from 
either  of  the  parties)  and  answers, 
within  such  time  as  he  may  think 
proper. 

48.  If  one  party  shall  be  willing 
to  dose,  whue  the  other  declines 
to  do  so,  the  Sheriif  shall  have 
power  to  close  the  record  if  he 
deems  it  expedient;  but  in  the 
event  of  his  allowing  a  condescend- 
ence in  consequence  of  such  de> 
dinature,  when  he  would  other- 
wise think  it  unnecessaiy,  he  shall 
find  the  party  so  declining  liable 
in  such  part  of  the  previous  ex- 
penses as  he  may  think  reasonable,, 
for  which  he  shall  grant  interim 
decree;  i^id  he  shall  then  order  a 
condescendence  and  answers;  and 
it  shall  not  be  competent  for  the 
clerk  to  receive  the  paper  of  the 
party  who  so  declined  to  dose  un- 
til certified  that  the  said  expenses 
have  been  paid. 

49.  In  the  condescendence,  the 
party  shall,  without  argument,  in 
substantive  propositions,  and  under 
distinct  heads  or  artides,  set  forth 
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the  whole  f aots  and  oixoiiinstanoes 
pertinent  to  his  case,  which  he 
ayers  and  offers  to  prove,  and  shall 
state,  at  the  end  of  each  article, 
the  specific  mode  of  proof. 

50.  In  the  answers,  the  respon- 
dent shall,  articulately  and  with- 
out argument,  admit  or  deny, 
either  absolutely  or  with  qualifica- 
tions, each  separate  ayerment  in 
the  condescendence,  setting  forth 
in  his  admission  or  deniaJ  such 
explanations  in  point  of  fact  as 
are  necessary  to  make  his  answer 
intelligible.  If  the  respondent, 
besides  his  answers  to  the  aver- 
ments in  the  condescendence,  has 
to  aver  any  facts  or  drcum stances 
pertinent  to  the  case  on  which  he 
founds  a  separate  substantive  plea, 
he  shall  set  them  forth  witiiout 
argument,  in  substantive  proposi- 
tions, and  under  distinct  heads  or 
articles,  and  shall  state  at  the  end 
of  each  article  the  specific  mode  of 
proof. 

51.  The  parties  shall  subjoin  to 
their  condescendence  or  answers 
a  note  of  the  whole  pleas  in  law 
on  which  they  respectively  found. 
They  shall  also  produce  therewith 
all  writings  in  their  custody,  or 
within  their  power,  not  already  pro- 
duced, on  which  they  mean  to  found ; 
but  when  books  of  business  are 
founded  on,  excerpts  therefrom  may 
be  produced  in  the  first  instance, 
the  books  themselves  being  pro- 
duced in  the  course  of  the  proof  if 
required.  If  the  writings  are  not  in 
their  custody  or  power,  they  shaU 
take  a  diligence  for  their  recovezy, 
or  report  any  diligence  previously 
granted. 

52.  If  the  answers  contain  a 
separate  statement  of  facts,  the 
condescender  shall  be  entitled  to 
subjoin  to  his  condescendence  arti- 
culate answers  thereto,  with  any 
plea  or  pleas  in  law  which  may 
thence  arise ;  but  otherwise  he  shall 
not  be  entitled  to  make  any  altera- 
tion on  his  condescendence  until  the 
parties  meet  before  the  Sheriff,  as 
hereinafter  provided. 

58.  If  the  Sheriff  think  that  any 
of  the  parties  has  either  steted  in 


the  condescendence  or  answers 
allegations  which'  ought  to  have 
been  brought  forward  in  the  previ- 
ous plea^^  or  has  improperly 
withheld  writings,  or  other  aocu- 
mente,  which  ought  to  have  been 
previously  produced,  he  may  find 
the  party  in  fault  liable  in  the 
whole  or  such  part  of  the  expenses 
previously  incurred  by  the  other 
party  as  may  appear  proper,  and 
give  interim  decree  therefor. 

54.  As  soon  as  the  condescend- 
ence and  answers^  prepared  in  the 
manner  before  directed,  are  lodged, 
the  Sheriff  shall  order  the  parties, 
or  their  procurators,  to  attend  him 
on  such  day  as  he  shall  appoint, 
for  the  purpose  of  adjusting  and 
closing  the  record;  intimating,  if 
necessary,  at  the  same  time,  by  a 
note,  or  in  such  manner  as  he  may 
think  proper,  the  pointe  to  which 
he  wishes  their  attention  to  be  di- 
rected. At  this  meeting  the  parties 
or  their  procurators  may  proi>ose 
any  alterations  on,  or  additions  to, 
the  condescendence  and  answers; 
which  alterations  or  additions  shall 
be  written  by  them  on  the  original 
condescendence  and  answers,  in 
such  mode  and  form  as  the  Sheriff 
shall  allow;  after  which,  or  if  the 
parties  or  any  of  them  be  absent, 
it  shall  be  competent  for  the  She- 
riff to  close  the  record,  whether 
the  parties  are  willing  or  not,  by 
writing  the  words  '*  record  dosed," 
and  dating  and  subscribing  the 
same;  and  all  alterations  or  addi- 
tions made  on  the  margin  of  the 
record  before  closing  shall  be  authen- 
ticated as  hereinbefore  directed. 

55.  If  in  the  summons,  defences, 
and  replies,  or  in  the  condescen- 
dence and  answers,  a  stotement  of 
fact  within  the  opposite  party's 
knowledge  be  averred  by  one  party 
and  not  denied  by  the  other,  the 
latter  shall  be  held  as  confessed. 

56.  When  the  record  has  been 
closed  in  any  of  the  modes  above 
mentioned,  no  new  avermento  of 
fact,  amendment  of  the  libel,  or 
new  ground  of  defence,  or  produc- 
tions within  the  power  of  the  party, 
shall  be  allowed  or  received,  under 
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the  exception  of  rei  noviter  venieru 
ad  notitiam^  or  of  facts  emerging 
since  the  record  was  dosed. 

67.  When  the  Sheriff  shall  see 
cause,  he  may  order  written  pleadings 
on  the  relevancy  of  the  allegations  on 
the  record. 

68.  It  shall  be  competent  to  either 
party,  before  final  judgment  in  a 
cause,  to  apply  either  by  motion  in 
court,  or  by  a  short  note  without 
argument,  for  leave  to  lodge  a  state- 
ment of  any  matter  of  fact  or  docu- 
ment noviter  venieru  ad  notiiiam,  or 
emerging  since  the  record  was  closed. 
The  Sheriff  shall  thereupon  appoint 
the  said  party,  within  a  time  to  be 
specified,  to  give  in  a  condescendence, 
stating,  in  the  first  place,  tiie  facts 
which  he  alleges  to  haye  newly  come 
to  his  knowledge  or  to  have  emerged 
since  the  record  was  closed;  and, 
secondly  and  eeparatim,  setting  forth 
the  circumstances  under  which  tiiey 
have  only  recently  come  to  his 
knowledge  or  emerged;  and  shall, 
if  he  see  cause,  appoint  the  other 
party,  within  a  specified  time,  to 
answer  the  latter  part  of  tiie  said 
condescendence :  And  upon  the  said 
answers  being  given  in,  the  Sheriff 
shall,  either  upon  proof  or  otherwise, 
determine  whether  or  not  the  said 
matter,  as  ret  noviter  venient  ad  no- 
titiam,  or  as  having  emerged  since  the 
record  was  dosed,  ought  to  be  added 
to  the  record,  and  shall  pronounce 
an  interlocutor  accordingly,  at  the 
same  time  determining,  or  specially 
reserving,  the  point  of  expenses. 
And  in  case  he  shall  be  of  opinion 
that  the  said  facts  ought  to  be  added 
to  the  record,  he  shall  appoint  the 
oppodte  party  to  answer  the  first 
part  of  the  said  condescendence ;  and 
the  Sheriif  shall  thereafter  of  new 
dose  the  record  upon  these  additional 
papers. 

69.  The  Sheriff  shall,  by  a  special 
order,  fix  the  time  within  which 
each  paper  shall  be  lodged,  except 
in  so  far  as  hereinbefore  or  after 
provided;  and  the  derk  shall  not 
receive  them  after  the  time  so  fixed 
except  by  consent  of  the  opposite 
agent,  written  thereon  and  sub- 
scribed by  him.    Nor  shall  the  time 


for  so  lodging  papers  be  in  any  case 
prorogated  except  by  the  Sheriif,  on 
cause  shewn,  and  on  payment  of  an 
amand,  or  of  the  whole  or  part  of 
the  expenses  previously  incurred,  if 
the  Sheriif  shiftU  think  proper.  If 
the  party  shall  fail  to  lodge  any 
paper  ordered  within  the  time  origi- 
nally fixed,  or  afterwards  prorogated, 
the  Sheriff  may  dose  the  record,  and 
either  give  judgment,  allow  a  proof, 
or  otherwise  dispose  of  the  cause  as 
he  shall  think  fit. 

60.  When  it  shall  appear  to  the 
Sheriff  that  all  the  facts  requisite  to 
the  decision  of  the  cause  are  ascer- 
tained so  as  to  render  any  proof 
unnecessary,  he  may  proceed  to  de- 
cide the  cause  without  farther  argu- 
ment, or  he  may  order  memorids, 
or  minutes  of  debate,  if  he  see 
cause. 

61.  It  shall  be  competent  to  the 
pursuer,  before  any  interlocutor  of 
absolvitor  is  pronounced,  to  enter  on 
the  record  an  abandonment  of  the 
cause,  on  paying  full  expenses  to  the 
defender,  and  to  bring  a  new  action, 
if  otherwise  competent. 

62.  In  pronouncing  judgment  on 
the  merits,  the  Sheriff  shall  also  de- 
termine the  matter  of  expenses,  in 
so  far  as  not  already  settled. 

63.  All  pleadings  shall  be  sub- 
scribed by  the  party  himself  (he 
being  answerable  as  to  their  being 
in  regular  form,  and  containing 
nothing  improper  or  disrespectful 
to  the  court),  or  by  a  procurator  of 
court,  or  other  person  legally  autho- 
rized to  act;  and  shall  state  the 
name  and  designation  of  the  person 
by  whom  they  are  drawn,  otherwise 
they  shall  not  be  received. 

64.  No  petition,  memorial,  minute, 
note,  protest,  or  written  pleading, 
other  than  those  which  are  expready 
allowed  by  the  present  regulations, 
shall,  without  previous  permission 
by  the  Sheriff,  be  reodved  by  the 
clerk. 

66.  It  shall  be  the  duty  of  the 
Sheriff  to  enforce,  in  the  strictest 
manner,  the  present  regulations,  by 
ordering  peremptorily  all  such  plead- 
ings as  are  not  in  terms  thereof  to 
be  withdrawn,  and  also,  if  neces-. 
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aazy,  by  imposing  amands,  or  awazdr     to  such  an  extent  as  may  seem  ex- 
ing  to  the  opposite  party  expenses,     pedient  and  proper. 

Ghap.  Yin. — AppaifUmentt  en  parUa  to  eonfeti  or  denjff  and 

judieial  examination  ofparUea, 


66.  When  the  record  shall  have 
been  closed,  or  at  sadi  earlier  stage 
of  the  cause  as  to  the  Sheriff  shtJll 
seem  proper,  he  may  order  both 
parties,  or  either  of  &em,  between 
and  a  certain  day,  by  a  writing  under 
their  hands,  to  confess  or  deny  facts 
specified  by  the  Sheriff,  or  to  attend 
personally  for  examination,  and 
answer  such  interrogatories  as  the 
Sheriff  or  commissioner  shall  think 
proper;  and  if  the  party  fail  to 
comply  with  such  order  within  the 


time  assigned,  he  shall  be  held  as 
confessed  to  such  extent  as  the 
Sheriff  shall  think  just,  and  decree 
may  thereupon  be  pronounced,  re- 
serring  to  the  Sheriff  to  repone  him 
upon  cause  shown,  and  on  payment 
of  such  amand  or  expenses  as  the 
Sheriff  may  think  proper. 

67.  All  such  examinations  shall 
take  place  in  presence  of  the  Sheriff ; 
but  when  he  cannot  attend,  or  in 
cases  of  special  emergency,  he  may 
appoint  a  commissioner. 


Ohap.  IX. — Proof  and  Circumduction. 


68.  If  the  facts  are  not  sufficiently 
ascertained,  the  Sheriff  shall  allow  a 
proof  of  sudi  facts  STorred  in  the 
record  as  he  may  deem  necessaiy; 
and  it  shall  be  the  duty  of  the  She- 
riff or  his  substitute  to  take  the 
proof;  but  when  this  cannot  be 
done  without  interfering  with  more 
important  duties,  which  cannot  be 
delegated,  a  remit  may  be  made  to  a 
commissioner. 

69.  When  the  Sheriff  considers  it 
necessary  to  grant  act  and  commis- 
sion, the  clerk  shall  only  extract  so 
much  of  the  process  as  relates  to  the 
points  on  which  the  proof  is  to  be 
taken ;  but  it  shall  not  be  necessary 
to  take  out  such  extract  if  the  proof 
is  to  be  taken  within  the  coxmty. 
The  commissioner,  if  the  proof  is  to 
be  taken  within  Scotland,  shall  either 
be  the  clerk  of  court,  his  acting  de- 
pute, a  practitioner  before  any  court 
of  law  of  at  least  three  years'  stand- 
ing, a  justice  of  the  peace,  or  other 
magisteate. 

70.  If  the  mean  of  proof  be  by 
writings  alleged  to  be  m  the  other 
party's  hands,  a  day  shall  be  assigned 
to  that  party  for  producing  them,  or 
to  depone  thereanent,  as  in  an  exhi- 
bition ;  or  a  diligence  may  be  granted 
against  him  as  a  hayer ;  and  ia  case 
he  shall  fail  to  exhibit  or  depone  on 
the  day  appointed,  he  shall  be  held 
as  confessed  ui>on  the  point  offered 


to  be  proTed  by  such  writings. 

71.  When  the  mean  of  proof  is  by 
writings  not  in  the  party's  hands,  or 
by  witnesses,  a  day  shall  be  assigned 
for  recovery  of  such  writs,  or  for 
proving  by  witnesses,  and  diligence 
shall  be  granted  to  that  effect,  to  be 
reported  against  the  day  assigned. 
{Vide  infra,  }  126,  cm  to  easee where 
the  ekdm  exceede  £40.) 

72.  Witnesses  and  havers  residing 
in  another  sheriffdom  must  be  dted 
in  the  terms  and  under  the  provisions 
of  1st  and  2d  Vict.,  c.  119,  {  24. 

78.  The  evidence  of  any  witness 
about  to  leave  Scotland,  or  whose 
testimony  is  in  danger  of  being  lost 
on  account  of  extreme  old  age  or 
dangerous  sickness,  may,  upon  ap- 
plication in  a  depending  process,  be 
taken  to  lie  in  retentie.  The  party, 
if  required  by  the  Sheriff,  must  in- 
struct the  fact  alleged  as  the  cause 
of  the  application.  In  case  of  old 
age,  a  certificate  to  that  purpose 
must  in  general  be  exhibited;  and 
in  case  of  sickness,  the  certificate  of 
a  physician  or  surgeon,  or  of  the 
minister  of  the  parish,  must  always 
be  produced.  If  such  proof  is  ap- 
plied for  before  the  record  is  closed, 
the  party  shall  specify  in  the  appli- 
cation the  fact  or  facts  on  which  the 
witnesses  are  to  be  examined. 

74.  It  shall  be  in  ihe  power  of  the 
Sheriff  or  commissioner  taking  the 
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proof  to  order  to  witnesses  such  ex- 
penses as  shall  seem  just,  to  be  paid 
by  the  party  adducing  them  or  his 
procurator.  The  dues  of  oaths  must 
be  paid  by  the  party  requiring  them. 

75.  If  havers  or  witnesses  within 
the  cotmty,  who  have  been  cited  on 
induda  of  not  less  than  forty-eight 
hours,  do  not  appear  upon  the  day 
to  which  they  are  cited,  and  if  no 
satisfactory  reason  be  assigned  for 
their  non-attendance,  second  dili- 
gence shall  be  granted  at  the  party's 
instance  for  apprehending  and  im- 
prisoning them,  until  they  find 
caution,  under  such  penalty  as  may 
fixed  by  the  Sheriff,  to  appear  at  the 
subsequent  diets  of  proof  when  re- 
quired; and  which  diligence  shall 
cdways  be  reported  on  the  day  as- 
signed for  that  purpose,  either  along 
with  the  witnesses,  or  with  an  exe- 
cution by  an  officer,  bearing  that 
they  haye  been  searohed  for,  and 
could  not  be  found.  The  SheriiF, 
when  taking  a  proof  himself,  or  on 
report  of  tiie  commissioner,  shall 
decide  whether  witnesses  not  ap- 
pearing on  the  day  to  which  they 
were  f&st  cited  should  be  entitled  to 
expenses,  or  should  be  liable  in 
the  expense  of  second  diligence,  and 
execution  thereof,  or  fined  for  their 
contumacy.  (See  on  this  subject, 
1st  and  2d  Vict.  c.  119,  {  24.) 

76.  Before  proceeding  in  any 
proof,  the  diet  for  which  has  been 
fixed  in  absence  of  either  party  or 
his  procurator,  it  must,  if  required, 
be  shown  to  the  Sheriff  or  commis- 
sioner taking  the  proof  that  notice 
of  the  appointment  to  prove  has 
been  made  to  that  party  or  his  pro- 
ourator  in  torms  of  the  interlocutor 
allowing  the  proof ;  and  the  Sheriff 
or  commissioner  in  taking  a  proof  or 
declaration,  or  an  oath  of  party  on 
reference,  may,  notwithstanding  the 
absence  of  one  of  the  parties  or  his 
procurator,  proceed  with  the  proof. 

77.  Such  incidental  debates  as 
arise  during  the  examination  of  a 
party,  or  in  the  course  of  a  proof, 
shall  be  considered  as  closed,  by  a 
short  written  statement  of  the 
grounds  of  objection,  with  answers 
thereto,  unless  otherwise  appointed 


by  the  Sheriff ;  and  these  objections 
and  answers,  as  also  any  further 
debate  thus  allowed,  shall  be  taken 
down  on  separate  papers  referred 
to,  and  not  engrossed  in  the  proof, 
uzdess  otherwise  ordered  by  the  She- 
riff or  commissioners.  No  reclaim- 
ing petition  shall  be  competent 
against  any  judgment  pronounced 
in  the  course  of  taking  a  proof; 
but  lUl  such  judgments  shall  be 
subject  to  review  by  appeal  to  the 
Shcnriff-Substitute  or  Sheriff  with- 
out prejudice  to  the  right  of  further 
app^  from  the  judgment  of  the 
Sheriff-Substitute  to  tiie  Sheriff,  as 
in  other  cases.  When  the  Sheriff  or 
commissioner  repels  an  objection  to 
a  witness  or  to  an  interrogatory,  it 
shall  be  his  duty  to  proceed  with 
the  examination,  and  in  all  other 
oases  it  shall  be  competent  to  him  to 
do  so ;  and  he  shall  have  power  in 
any  case  to  order  the  proof,  subject 
to  such  objection,  to  be  sealed  up 
if  he  shall  see  cause.  All  questions 
arising  in  the  course  of  a  proof  may 
be  disposed  of  in  time  of  vacation. 

78.  When  a  witness  is  brought 
forward  by  one  party,  he  shall  be 
subject,  at  the  same  diet,  to  examina- 
tion in  chief  by  the  adverse  party, 
and  to  crosa-examination  by  both 
parties,  the  adverse  party  paying  his 
proportion  of  the  expense  of  such 
examination. 

79.  When  the  proof  is  by  oath  of 
party,  a  day  shall  be  assigned  for  his 
appearing  and  deponing.  Such  oath 
shaU  be  taken  by  the  Sheriff,  but  if 
he  cannot  attend,  or  in  any  case  of 
special  emergency,  he  may  appoint  a 
commissioner.  If  the  party  fail  to 
appear  upon  the  day  assigned,  and 
if  no  satisfactory  reason  be  given  for 
his  absence,  and  the  Sheriff  do  not 
see  cause  to  prorogate  the  diet,  the 
term  shall  be  circumduced  against 
him,  and  he  shall  be  held  as  confessed, 
and  either  decerned  against  or  aviz- 
andum made  with  the  cause,  as  the 
nature  of  the  case  may  require. 

80.  When  any  fact  has  been  re- 
f ened  to  oath  of  party,  if,  before 
emitting  the  oath,  anoUier  mean  of 
proof  be  demanded,  it  shall  not  be 
allowed,  except  upon  the  person  who 
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made  the  reference  previoiiBly  paying 
the  expense  which  the  other  party 
has  been  put  to  by  this  change  of 
prooednre,  as  the  same  shall  be 
modified  by  the  Sheriff. 

81.  Upon  the  day  assigned  for 
reporting  the  diligence  of  commis- 
sion, the  party  who  obtained  it 
shall  report  the  same.  If  he  do 
not  the  other  party  may  oniTe  oir- 
cnmdaction;  and  the  term  shall  be 
isircnmdnoed  unless  snffloient  caose 
for  not  reporting  be  shown  to  the 
Sheriff,  who  may  prorogate  the 
term  npon  payment  of  psft  of  the 
expenses,  or  without  any  such  con- 
dition, as  he  may  think  proper. 
When  a  cause  is  at  proof  on  com- 
mission, it  shall  not  be  put  to  the 
roll  until  the  term  for  proving  is 
expired,  unless,  from  circumstances 
occurring  in  the  course  of  the  proof, 
it  becomes  necessary  to  enrol  Uie 
cause  to  haye  the  SherifTs  directions 
thereanent 

82.  No  party  shall  be  reponed 
against  a  circumduction,  or  against 
a  holding  as  confessed,  except  upon 
cause  shown  to  excuse  his  former 
failure,  and  upon  payment  of  such 
sum  as  the  Sheriff  shall  modify  for 
indemnifying  the  other  party. 

83.  When  a  proof  is  reported  and 
an  interlocutor  pronounced  thereon, 
no  further  proof  shall  be  allowed, 
except  upon  yery  weighty  reasons 
shown,  and  upon  payment  to  the 
other  party  of  such  a  sum  for  ex- 
penses as  the  Sheriff  shall  determine. 


When  such  farther  proof  is  applied 
for,  the  facts,  and  the  witnesses  by 
whom  they  are  to  be  proved,  must 
be  particularly  condescended  on  in 
the  petition  craving  the  additional 
proof. 

84.  In  all  cases  where  the  oath 
of  party  is  required,  the  party  by 
whom  the  reference  or  deference 
is  made  must  either  subscribe,  along 
with  his  procurator,  the  paper  in 
which  the  requisition  is  made,  or 
sign  a  separate  writing  to  that  effect, 
to  be  produced  along  with  the  paper, 
or  judicially  adhere  to  the  reference 
or  deference  in  presence  of  the  She- 
riff, or  of  the  commissioner. 

85.  When  proof,  either  by  oath 
of  party  or  by  witnesses,  is  con- 
duded   and   reported,    the    Sheriff 

.shall  proceed  to  advise  the  cause, 
unless  he  shall  deem  it  necessary, 
either  from  the  intricacy  of  the 
proof  or  the  importance  of  the 
cause,  to  appoint  memorials  or 
minutes  of  debate  upon  the  proof, 
or  upon  the  whole  cause. 

86.  These  memorials  or  minutes 
shall  not  contain  any  quotation 
from  the  proof,  or  any  of  the  writ- 
ings in  process,  except  when  abso- 
lutely necessary ;  but  reference  may 
be  xnade  to  the  parole  proof  by  the 
page,  and  by  Uie  letters  of  the 
alphabet  (which  for  that  purpose, 
shall  be  put  on  the  margin  of  the 
proof),  and  to  the  written  evidence 
by  the  pages. 


Chap.  X.-'Of  itatemerUs  ofAeo(mnt8,  and  Reports  en  BemiU. 


87.  It  shall  be  competent  to  the 
Sheriff,  when  he  sees  cause,  to  order 
either  or  both  parties  to  give  in  f^ 
and  complete  statements  of  accounts, 
and  thereupon  to  order  objections 
and  answers,  and  afterwards  he  may 
allow  the  parties  to  revise  those 
papers  by  making  alterations  or  addi- 
tions on  them  in  such  mode  or  form 
as  he  shall  direct ;  which  alterations 
or  additions  shall  be  such  only  as  are 
rendered  necessary  by  new  state- 
ments or  arguments  in  the  paper  of 
the  opposite  party. 

88.  When  the  Sheriff  sees  cause. 


he  may,  either  before  or  after  the 
record  is  dosed,  appoint  visitations 
and  inspections,  or  remit  to  account- 
ants, auditors,  inspectors,  or  other 
persons  of  skill,  to  report,  and  to 
prepare  and  lodge  plans,  where  neces- 
sary; and  the  reporters  may  after- 
wards  be  required  to  veri^  their 
rejiorts  upon  oath. 

89.  The  Sheriff  may  allow  objec- 
tions to,  or  observations  on,  the 
report  and  answers,  and  thereafter 
may  allow  these  papers  to  be  revised, 
under  the  provisions  contained  in 
section  87. 

2m 
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90.  The  expense  of  these  remits 
and  reports  shall,  in  the  first  in- 
stance, be  paid  by  the  parties'  pro- 
oorators  jointly,  unless  the  Sheriff 
shall  in  particular  cases  see  reason  to 
order  oUierwise.     Bat  the  expense 

Ghap.  l^i—ImprobaUon 

91.  Improbation  against  exeontions 
of  process,  or  against  any  writs 
founded  on  by  either  party,  shidl 
not  be  received  unless  proponed  by 
the  party  who  makes  the  challenge, 
or  by  his  procurator  speciaUy  autho- 
rised for  that  purpose  by  a  written 
mandate,  and  upon  consignation  of 
a  sum  not  exceeding  flye  pounds, 
nor  under  ten  shillings,  as  the  Sheriff 


of  accountants'  reports  shall  not  be 
chargeable  against  the  agent  unless  so 
arranged.  The  fees  of  auditing  shall 
in  tiie  first  instance  be  paid  by  the 
party  whose  account  is  taxed. 


of  WrtU  and  BsoemUom, 

shaU  modify,  to  be  forfeited  to  the 
other  party  in  case  the  proponer 
shall  afterwards  pass  from  or  &il  in 
his  improbation,  besides  being  liable 
in  the  expenses  and  damages  which 
shall  be  awarded  against  him  at  the 
conclusion  of  the  cause,  and  other 
legal  consequences  al  fiiiling  in  the 
improbation. 


Ohap.  XTL—Oath  of  Oahmnif. 


92.  If  at  any  time  the  oath  of 
calumny  be  iniristed  for  when  the 
party  from  whom  it  is  demanded  is 
not  present,  it  shall  not  be  allowed 
unless  upon  consignation  of  a  sum 
not  exceeding  for^  shillings,  nor 
under  five  slullings,  to  be  fixed  by 
the  Sheriff,  and,  if  he  see  cause,  to 


be  forfeited  to  the  other  party  in 
case  the  oath  is  afterwards  passed 
from,  or  is  negative,  besides  payment 
of  what  shall  be  awarded  by  the 
Sheriff  as  travelling  charges,  and 
other  expenses,  occasioned  by  the 
oath  of  calumny  being  insiBted  on. 


Chap.  JUL—JS&ikdming  PeUUont, 


98.  Every  reclaiming  petition  must 
recite  verbatim  the  interlocutor  re- 
claimed against,  and  bear  upon  the 
margin  the  true  date  of  that  inter- 
locutor, and  must  be  drawn  in  the 
terms  specified  in  Ohap.  IX.,  sect. 
86. 

94.  In  all  cases,  the  interlocutor 
pronounced  on  advising  a  reclaiming 
petition,  whether  agreeing  with  or 
varying  from  the  interlocutor  re- 
daixned  against,  shall  be  final,  with- 
out prejudice  to  either  party  craving 
the  judgment  of  the  Sheriff  by 
appeal. 

95.  Bedaiming  petitions,  in  ordi- 
nary actions,  shall  be  lodged  with 
the  clerk,  and  marked  on  the  back 
by  him  on  or  before  the  fourteenth 
day  after  the  date  of  the  interlocutor, 
excepting  in  actions  of  removing  and 
aliment,  in  which  actions  reclaiming 
petitions  must  be  lodged  on  or  before 
the  seventh  day  after  the  date  of  the 
interlocutor.    The  clerk  is  enjoined 


not  to  receive  any  petition  after  the 
expiry  of  those  days  respectively. 
Answers  to  reclaiming  petitions,  if 
ordered,  must  be  lodged  within  the 
same  number  of  days  as  the  petitions 
respectively,  unless  otherwise  or- 
dend  by  the  Sheriff. 

96.  When  any  party  desirous  of 
reclaiming  against  an  interlocutor,  is 
prevented  by  another  party  having 
borrowed  the  process,  it  shall  be 
competent  for  him,  within  the  re- 
claiming days,  to  present  a  pro  forma 
petition,  praying  for  leave  to  lodge 
an  additional  petition;  and  upon  a 
certificate  thereon,  subscribed  by  the 
clerk,  that  the  petitioner  has  been 
thus  prevented,  the  Sheriff  may,  if 
he  see  cause,  allow  such  additional 
petition  to  be  lodged  within  such 
period  as  he  may  think  proper. 

97.  No  new  production  shall  be 
received,  either  with  a  reclaiming 
petition  or  the  answers. 
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camp.  XrV.^Appealto  the  Sheriff. 


98.  Parties  thinldng  themselTes 
ftggrieyed  by  any  jndginent  of  the 
Bheriff-Substitnte,  whe&er  interloou- 
toiy  or  final,  except  in  the  oases 
otherwise  proyided,  may,  on  or  be- 
fore the  seyenth  day  after  the  date 
of  the  interlocutor,  apply  for  the 
opinion  of  the  Sheriif  by  appeal 
Bat  when  the  decree  may  be  ex- 
tracted in  a  shorter  time,  the  appeal 
must  be  made  within  the  days  of  ex- 
tract. The  appeal  must  be  made  by 
a  motion  in  court,  or  by  a  minute 
without  argument,  referring  by  date 
to  the  interlocutor  appealed  from, 
and  craving  the  opinion  of  the  Sheriif 
on  the  whole  or  any  part  of  such 


interiocutor.  It  shall  be  competent 
to  the  Sheriff-Substitute  to  refuse  to 
allow  the  appeal  against  any  inter- 
locutor which,  in  his  opinion,  ought 
to  be  carried  into  immediate  effect. 

99.  It  shall  be  competent  for  the 
Sheriff,  when  the  case  is  before  him 
on  appeal  on  any  point,  to  open  up 
the  record  «b  proprio  motu^  if  it  shall 
appear  to  him  not  to  have  been  pro- 
perly made  up. 

100.  No  reclaiming  petition  against 
the  judgment  of  the  Sheriff  pro- 
nounced on  appeal  shall  be  compe- 
tent, whether  such  judgment  affirm 
or  alter  the  judgment  of  the  Sheziff- 
Substitute. 


Ohap.  XV.^OfAMnu  of  Wakening. 


101.  When  a  process  is  allowed  to 
lie  over  for  a  year  and  day,  the  party 
desirous  to  awaken  and  insist  in  it 
must  raise  a  summons  of  wakening 


in  the  usual  form  unless  both  parties 
or  their  procurators  agree,  by  a 
written  consent,  to  the  cause  being 
wakened. 


Ohap.  XYL—MuUiplqxdndingi. 


102.  When  a  multiplepoinding  is 
raised  in  the  name  of  the  holder  of 
a  fund  by  one  of  the  claimants,  it 
shall  be  served  on  the  nominal  pur- 
suer as  well  as  upon  the  other  claim- 
ants, and  an  execution  of  such 
service  shall  be  returned  along  with 
the  executions  of  citation. 

103.  When  the  person  possessed 
of  the  fund  in  medio  is  the  real  pur- 
suer, he  shall  state  in  his  summons, 
or  in  a  precise  and  artictdate  conde- 
scendence to  be  lodged  at  the 
calling,  the  amount  and  particulars 
thereof,  and  also  any  claim  or  lien 
which  he  may  think  he  has  thereon ; 
and  when  he  is  only  the  nominal 
pursuer,  he  shall,  either  at  the  first 
calling  of  the  cause  or  on  or  before 
the  seventh  day  thereafter,  and  if 
such  seventh  day  be  a  court-day, 
before  the  meeting  of  the  court, 
give  in  such  a  condescendence,  or 
lodge  objections  as  his  defences 
against  the  summons  served  as  a 
ehdm  upon  him ;  otherwise  he  shall 
be  held  as  confessed,  or  a  conde- 
scendence of  the  fund  in  medio  may 
be  ordered  from  any  of  the  claimants. 


104.  The  claimants  in  a  multiple- 
poinding shall  state  their  respective 
claims  in  the  form  of  condescend- 
ences, with  the  conclusions  to  be 
drawn  from  the  facts  so  stated  in 
the  shape  of  notes  of  pleas,  produc- 
ing therewith  their  grounds  of  debt 
and  other  writings  for  instructing 
their  claims;  and  it  shall  be  com- 
petent to  the  Sheriff,  if  he  see  cause, 
to  appoint  the  creditors  to  meet  and 
choose  a  common  agent,  who  shall 
prepare  and  lodge  a  state  of  the 
claims  and  preferences,  putting  his 
objections  as  therein  stated  to  each 
or  any  of  the  claims  in  the  form  of 
answers  to  a  condescendence,  with 
note  of  pleas :  and,  qttoad  uUrOy  the 
duty  and  nature  of  his  office  shall  be 
similar  to  that  of  a  common  agent  in 
a  process  of  ranking  and  division  in 
the  Court  of  Session ;  and  if  no  com- 
mon agent  shall  be  appointed,  the 
parties  shall  be  required  to  revise 
their  condescendences,   each  being 
allowed  to  state,  in  a  note  annexed 
to  his  condescendence,  his  objections 
to  any  other  claim  or  claims,  in  the 
form  of  answers  to  a  condescendence. 
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with  a  note  of  pleas ;  and  the  Sheriff, 
if  he  see  cause,  may  order  these 
seyeral  papers  to  be  revised,  and  the 
case  shall  be  proceeded  with  in  a 


manner  as  nearly  as  possible  ap- 
proaching to  that  hereinbefore 
shewn  in  regard  to  ordinary  actions. 


Chap.  JLYLL — SkcpenMB, 


105.  The  som  of  expenses  to  be 
given  in  any  decree,  whether  in 
absence  or  in  foro,  shall  always  be 
taxed  before  extract. 

106.  In  all  cases  where  a  decree  is 
given  for  expenses,  the  Sheriif ,  if  he 
see  cause,  may,  upon  the  application 
of  the  procurator  who  conducted  the 
suit,  allow  the  decree  for  expenses  to 
go  out  and  be  extracted  in  the  name 
of  such  procurator. 

107.  Although  a  party  has  been 
found  entitled  to  expenses  generally, 
he  shall  not  be  allowed  to  include  in 
his  account  the  expense  of  any 
particular  part  or  branch  of  the 
fitigation  in  which  he  has  been  un- 
successful, or  which  has  been  oc- 
casioned by  his  own  fault. 

108.  Where  expenses  have  been 


imposed  on  any  party  by  an  inter- 
locutor pronounced  during  the  pro- 
gress of  the  cause,  no  claim  for 
repetition  thereof  shall  be  competent 
at  the  end  of  the  cause. 

109.  It  shall  be  competent  for 
either  party,  within  forty-eight 
hours  after  an  account  has  been 
taxed,  to  lodge  a  note  of  specific 
objections  to  such  taxation,  which 
the  Sheriif  shall  dispose  of,  with  or 
without  answers,  as  he  shall  see 
cause.  No  reclaiming  petition  shall 
be  competent  against  any  interlocu- 
tor regarding  the  taxation  or  modifi- 
cation of  accounts  of  expenses ;  nor 
shall  any  appeal  be  competent 
against  any  such  interlocutor  unless 
lodged  within  forty-eight  hours  from 
its  date. 


Chap.  Xyn.— Sec.  TL^TaaoaUon  of  proGimOwff  aceounU. 


110.  In  order  to  provide  an  easy 
method  by  which  the  accounts  dP 
practitioners,  as  between  agent  and 
dient,  may  be  checked  and  liqui- 
dated, it  shall  be  competent  either  to 
the  dient  or  to  the  agent  to  present 
a  summary  application  to  the  Sheriff 
before  whom  any  cause  may  depend, 
or  may  have  depended,  to  get  the 
account  claimed  by  the  agent 
audited  and  taxed ;  such  application 
shall  be  served  on  the  par^,  and  on 
its  being  produced  in  court,  with  a 
service  of  intimation  of  at  least 
seven  days,  it  shall  be  forthwith 
granted ;  and  the  said  account  shall 
thereupon  be  audited  and  taxed,  and 
the  parties  shall  have  it  in  their 
power   to   state   objections  to  the 


report,  all  in  manner  before  pro- 
vided. 

111.  The  sum  so  ascertained  as 
the  amount  of  the  account  shall 
form  the  pnly  charge  against  the 
client,  and  a  precept  or  decree,  on  a 
charge  of  fifteen  days,  may  issue 
therdPor :  Provided  always  tliat  the 
judgment  of  the  Sheriff  shall  be 
liable  to  review  in  common  form. 

112.  The  said  application  may  be 
presented  either  dunng  the  depend- 
ence of  a  process,  or  after  it  is  out  of 
court  by  an  extracted  decree ;  but  it 
shall  not  be  competent  where  liability 
for  payment  of  the  account  is  dis- 
puted by  the  dient,  in  which  case 
the  agent  shall  be  bound  to  proceed 
by  an  ordinaiy  action. 


Chap.  JYUL^ShOraeUng  the  deeree^  and  reponing  against  decreet 

{nab§ene$. 


118.  Decrees  may  be  extracted 
after  the  expiry  of  six  firee  days 
from  the  day  when  the  interlocutor 
is  pronounced  on  the  merits  (forty 
eight  hours  having  also  expired  after 


the  modification  of  expenses  in 
litigated  causes),  except  in  those 
oases  where  extract  shall  be  super- 
seded by  the  Sheriff,  or  wheie  he 
shall  find  it  expedient  to  allow  ex- 
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tract  immediatel J,  or  within  a  shorter 
time  than  six  free  days.  But  decrees 
of  removing,  other  than  those  ob- 
tained under  the  proyisions  of  let 
and  2d  Vict.  c.  119,  }g  8  to  13,  may 
be  extracted  forty-eight  hours  after 
the  interlocutor  is  signed. 

114.  When  a  party  shall  intimate 
in  writing  to  the  clerk  of  court  that 
he  intends  to  adyocate  the  cause, 
and  shall  therewith  lodge  a  bond  of 
caution  for  such  expenses  as  have 
been  incurred  in  the  Sheriif  Court, 
and  as  may  be  incurred  in  the  Court 
of  Session,  fifteen  days  in  the  ordi- 
nary cases,  and  thirty  days  in  causes 
before  the  courts  of  Orkney  and 
Shetland,  shall  be  allowed,  after  final 
judgment,  to  apply  by  note  of  adyo- 
oation  to  the  Court  of  Session  before 
extract  shall  be  competent ;  but  on 
the  elapse  of  the  foresaid  terms 
respeotiyely,  if  no  note  of  advocation 
shidl  have  been  intimated  to  the 
derk  of  court,  he  may  give  out  the 
extract  on  the  application  of  either 
party ;  it  being  competent,  however, 
to  intimate  a  sist  or  note  of  advoca- 
tion at  any  time  before  the  decree 
has  been  actually  extracted. 

115.  Where  decree  in  absence  in 
any  civil  cause  shall  have  been  pro- 
nounced or  extracted  in  any  Sheriff 
Court  other  than  in  causes  in  the 
Small  Debt  Court,  or  in  processes  of 
removing  raised  tmder  autiiority  of 


the  Act  1st  and  2d  Vict.  o.  119  ({ 18), 
a  petition  may  be  presented  to  the 
Sheriff  Court  in  which  such  decree 
was  pronounced  to  be  reponed 
against  the  said  decree  and  any 
letters  of  homing  or  charge  follow- 
ing thereon,  where  the  same  shall 
not  have  been  implemented  in  whole 
or  in  part,  and  on  consignation  in 
the  hands  of  the  clerk  of  court  of 
the  expenses  incurred,  as  the  same 
may  be  modified  on  taxation,  the 
Sheziff  shall  repone  the  defender, 
and  revive  the  action  or  proceeding 
in  which  such  decree  had  been  pro- 
nounced, as  if  decree  had  not  becoi 
pronounced  or  extracted,  and  shall 
have  power  to  award  to  ike  pursuer 
such  part  of  the  expenses  consigned 
as  he  may  judge  reasonable ;  and  the 
Sheriff  shall  pronounce  such  order 
for  intimation  to  and  for  appearance 
of  the  opposite  party  as  may  be  just ; 
and  such  order  may  be  executed 
against  a  person  in  any  other  county 
as  well  as  in  the  county  where  such 
order  is  issued,  the  same  being  pre- 
viously indorsed  by  the  sheriff-derk 
of  such  other  county,  who  is  hereby 
required  to  make  and  date  such  in- 
dorsation; and  such  order  being  so 
made  and  executed,  all  further  oidera 
and  interlocutors  in  the  cause  shall 
be  sufficient  and  effectual,  and  the 
cause  shall  be  proceeded  with  in 
common  form. 


Chap.  'nX.—Suipensions  in  Sheriff  Courts, 


116.  Where  a  charge  shall  be  given 
on  a  decree  of  registration  proceed- 
ing on  a  bond,  bill,  contract,  or  other 
form  of  obligation,  registered  in  any 
Sheriff  Court  books,  or  in  the  books 
of  Council  and  Session,  or  any  others 
competent,  or  on  letters  of  homing 
following  on  such  decree,  for  pay- 
ment of  any  sum  of  money  not  ex- 
ceeding the  sum  of  twenty-five 
pounds  of  principal,  exclusive  of 
interest  and  expenses  (1st  and  2d 
Vict.  c.  119,  J  19),  any  person  so 
charged  may  apply  by  petition  to  the 
Sheitff  Court  of  his  domicile  for  sus- 
pension of  said  charge  and  diligence, 
on  caution ;  and  on  sufficient  caution 
being  found  in  the  hands  of  the  clerk 


of  court  for  the  sum  charged  for,  and 
interest  and  expenses  to  be  incurred 
in  the  Sheriff  Court,  the  Sheriff  shall 
have  power  to  sist  execution  against 
the  petitioner,  and  to  order  intima- 
tion of  the  petition  of  suspension, 
and  answers  to  be  given  in  thereto, 
and  thereafter  to  proceed  with  the 
further  disposal  and  decision  of  the 
cause,  in  like  manner  as  in  summary 
causes  in  such  court,  and  to  suspend 
the  charge  and  diligence  so  far  as 
regards  the  petitioner ;  provided  that 
the  said  oider  for  intimation  and 
answers  as  aforesaid  may  be  made 
and  carried  into  execution  against  any 
person  in  any  other  county  as  well 
as  in  the  county  where  such  order  is 
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ssued,  in  maxmer  and  to  the  effect 
hereinbefore  proTided.  (^Vide  sect. 
16.) 

117.  If  any  petition  of  Bospension 
as  af  oreBaid  shall  be  presented  in  any 
Sheriff  Court,  and  a  preliminary  ob- 
jection be  made  to  Uie  competency 
of  such  petition,  or  to  the  regularity 
thereof  (Ist  and  2d  Vict.  c.  119,  { 
20),  an  appeal  against  the  judgment 
f o  the  Sheriff-Substitute  repelUng  or 


Bostaining  such  objection  may  be 
taken  in  common  form  to  the  Sheriff, 
whose  judgment  thereon  shall  be 
final,  and  not  subject  to  reyiew  either 
in  the  Circuit  Court  of  Justiciary  or 
in  the  Court  of  Session. 

118.  No  reclaiming  petition  shall 
be  competent  against  the  judgment 
of  the  Sheriff-Substitute  disusing  of 
such  objections. 


Chap.  XX. — AdooeaUanSf  nupenstans  in  the  Court  ofSeadon^  and  dtti. 


119.  Any  party  who  has  giren 
notice  of  his  intention  to  adrocate, 
and  has  lodged  his  bond  of  caution 
in  terms  of  }  114,  may  be  allowed  to 
see  the  process  until  it  is  competent 
to  extract  the  decree. 

120.  The  leave  of  the  Sheriff  when 
required  before  advocating  interlocu- 
tory sentences  to  the  Court  of  Session, 
in  terms  of  the  Act  50th  Oeo.  m.  c. 
112,  i  87,  must  be  obtained  upon  an 
application  by  i>etition.  This  peti- 
tion must  not  contain  any  argument, 
but  shall  merely  narrate  the  interlocu- 
tors to  be  advocated. 

121.  Where  a  person  wishes  to 
bring  under  review  of  the  Court  of 
Session  any  final  judgment  of  a 
Sheriff,  upon  finding  juratory  caution 
only  for  expenses,  he  shall  apply  by 
petition  to  the  Sheriff,  praymg  that 
such  caution  may  be  received,  which 
application  shall  be  intimated  to  the 
opposite  party  or  his  agent. 

122.  Before  any  such  application 
shaU  be  granted,  the  complainer  shall 
be  required  to  depone  at  a  time  and 
place  to  be  previously  intimated  to  the 
opposite  party  or  his  agent,  in  order 
that  they  may  have  an  opportunity 
of  cross-interrogating  him,  if  they 
see  fit,  whether  he  have  any  lands  in 
property  or  liferent,  or  bonds,  bills, 
or  contracts  containing  sums  of 
money ;  and  in  case  he  acknowledge 
the  same,  he  shall  condescend  there- 
on, and  depone  that  he  has  no  other 
lands,  bonds,  bills,  or  contracts  con- 
taining sums  of  money  belonging  to 
him. 

128.  The  complainer  shall  also 
lodge  with  the  sheriff-derk— 1.  The 
bond  of  caution.     2.  A  full  inventory 


of  his  subjects  and  effects  of  every 
kind.  8.  An  enactment  subjoined 
to  the  inventory,  bearing  that  he 
will  not  dilapidate  any  of  his  pro- 
perty, and  that  he  will  not  dispose  of 
the  same  or  uplift  any  of  the  debts 
due  to  him  without  consent  of  the 
respondent  or  his  agent,  or  the  autho- 
rity of  the  Sheriff  (under  pain  of 
imprisonment,  or  being  otherwise 
punished  as  being  guilty  of  fraud), 
till  the  advocation  be  discussed,  and 
till  there  be  an  opportunity  of  doing 
diligence  for  any  expenses  that  may 
ultimately  be  found  due  by  him. 

124.  Farther,  the  complainer  shall 
lodge  in  the  hands  of  the  said  derk 
the  vouchers  of  any  debts  due  to  him, 
and  the  titie-deeds  of  any  heritable 
subject  belonging  to  him,  so  far  as 
the  same  may  be  in  his  possession  or 
within  his  power;  and  the  complainer 
shall  also  grant  a  special  disposition 
to  the  respondent  (if  so  required),  of 
any  heritable  subject  he  may  be 
possessed  of  and  an  assignation  of  all 
debts  or  other  rights  due  to  him  for 
the  respondent's  farther  security; 
the  said  disposition  and  assignation 
to  be  made  out  at  the  expense  of  the 
respondent,  and  by  his  agent;  and 
the  same,  with  the  said  vouchers  and 
titie-deeds,  if  so  deposited,  to  remain 
in  the  hands  of  the  said  derk,  subject 
to  the  directions  of  the  Sheriff,  till 
the  advocation  be  discussed. 

125.  Upon  all  this  being  done  to 
the  satisfaction  of  the  Sheriff,  he 
shall  grant  leave  to  advocate  on  jura- 
tory caution,  and  the  sheriff-derk 
shfdl  certify  the  same. 

126.  In  all  causes  originating  in 
the  Sheriff  Court,  in  whidi  the  daim 
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is  in  amomit  above  £40,  when  an 
interlooutor  is  pronotinoed  allowing 
B  proof  (nnlees  an  interlocutor  allow- 
ing a  proof  to  lie  in  retentii^  or 
granting  diligence  for  the  recovery 
and  production  of  papers),  it  shall 
not  be  competent  to  either  of  the 
parties  to  take  any  proof,  except  one 
allowed  to  lie  in  retenUs,  until  after 
the  expiry  of  fifteen  free  days  in  the 
ordinary  case,  and  thirty  days  in 
cases  before  the  courts  of  Orkney 
and  Shetland  in  order  to  give  time 
for  an  advocation,  in  terms  of  the 
statute  6th  Geo.  IV.  c.  120,  {  40; 
and  unless  tiiie  passing  of  a  note  of 
advocation  shall  be  duly  intimated 
within  the  said  periods  of  fifteen  and 
thirty  days  respectively,  the  proof 
ishall  proceed ;  provided  always,  that 
by  agreement  of  parties  the  proof 
may  be  taken  without  such  delay. 

127.  "When  the  certified  notice  of 
a  note  of  advocation,  under  the  hand 
of  the  depute  or  assistant  clerk  of 
Session,  required  by  the  Act  1st  and 
2d  Vict.  c.  86,  {  1,  has  been  re- 
ceived by  the  sheriff-clerk,  he  shall 
mark  the  said  notice,  and  furnish  a 
certificate  to  the  pe^y  producing 
the  same,  and  all  farther  proceed- 
ings in  the  Sheriff  Court  shall  then 
cease. 

128.  The  said  note  of  advocation 
and  notice  shall  immediately  be  in- 
timated to  the  adverse  party  by  de- 
livering to  him,  or  his  procurator,  a 
copy  of  the  same ;  and  a  certificate 
of  intimation  shall  be  indorsed  on 
the  said  note  by  the  advocator's 
agent.  The  process  shall  then  be 
produced  by  the  procurator  whose 
receipt  stands  for  it,  in  order  that  it 
may  be  transmitted  by  the  derk 
agreeably  to  the  Act  of  Parliament 
Ist  and  2d  Vict.  c.  86,  {  1,  and  the 
A.  S.   17th  January  1797  (UToU.— 


"  In  a  sealed  cover,  with  a  full  in- 
ventory thereof  signed  by  him**)^ 
and  minuted  as  having  been  sent; 
and  failing  his  producing  the  pro- 
cess, the  Sheriff  may  grant  caption 
for  recovering  it,  and  enforce  such 
fine  for  non-compliance  with  this 
regulation,  as  to  the  Sheriff  shall 
seem  reasonable. 

129.  If  a  remit  on  a  note  of  bos- 
pension  of  a  decree  in  absence  be 
pronounced  in  terms  of  the  Act  of 
Sederunt,  11th  August  1787,  the 
charger's  procurator  shall  be  allowed 
to  see  the  note,  and  remit  thereon, 
and  shall,  within  six  days,  return 
the  same  to  the  derk  of  court,  with 
an  account  of  the  expense  incurred 
in  the  first'  process,  decree,  and 
charge  thereon,  and  also  the  ex- 
pense incurred  in  the  Bill  Ohamber. 
These  expenses  shall  be  taxed  and 
modified,  and  an  order  made  on  the 
suspender  to  pay  or  consign  the 
same  within  dght  days ;  and  against 
this  order  no  reclaiming  petition  or 
appeal  shall  be  allowed.  If  the  sum 
modified  be  not  paid  or  consigned 
in  eight  days,  the  process  shall  be 
transmitted  to  the  Sheriff,  who  may 
allow  the  diligence  to  be  put  to 
further  execution;  and  no  petition 
shall  be  received  against  this  last 
judgment  unless  the  petitioner  con- 
sign with  the  petition  the  modified 
expenses. 

130.  In  all  advocations  of  inter- 
locutors pronounced  by  Sheriffs,  it 
shall  be  competent  for  the  Sheriff  to 
regulate,  in  the  meantime,  on  the 
application  of  either  party,  all  matters 
respecting  interim  possession,  having 
due  regard  to  the  manner  in  which 
the  interests  of  the  parties  may  be 
affected  in  the  final  decision  of  the 
cause. 


Ohap.  JXL—Appeais  to  the  (HrmUt  Court  ofJvMsiary. 


181.  In  dvil  causes  appeals  to  the 
next  Circuit  Court,  in  terms  of  the 
Acts  20  Geo.  IL  c.  48 ;  81  Geo.  IL 
«.  42 ;  and  54  Geo.  HE.  c.  67,  are 
•competent  only  after  a  final  judg- 
ment has  been  pronounced,  and  the 
matter  of  expenses  has   been  dis- 


posed of,  and  where  the  subject- 
matter  in  the  suit  does  not  exceed  in 
value  £25  sterling. 

182.  The  appeal  may  be  taken  in 
open  court  at  the  time  of  pronounc- 
ing the  judgment,  or  within  ten 
days  thereKEifter,  by  both  lodging  the 
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appeal  in  the  clerk's  hands  and.  senr- 
ing  the  other  party  or  his  procurator 
in  the  canse  with  a  copy  thereof; 
and  both  the  lodging  and  service 
most  take  place  not  only  within  ten 
days  after  the  date  of  the  judgment, 
but  also  fifteen  days  at  least  before 
the  diet  of  the  Circuit  Court. 

183.  At  the  time  of  entering  the 
appeal,  or  within  the  said  ten  days, 


the  complainer  must  lodge  in  ^  the 
hands  of  the  derk  a  bond,  with  a 
sufficient  cautioner  for  answezing 
and  abiding  by  the  judgment  of  the 
Circuit  Court,  and  for  paying  the 
costs,  if  any  shall  be  by  that  court 
awarded;  and  if  no  bond  has  been 
lodged,  the  clerk  may  give  out  the 
extract. 


Chap.  XXIL'-The  Poor't  BoU. 


134.  As  parties,  from  poverty,  are 
sometimes  unable  to  pursue  or  de- 
fend any  civil  or  criminal  action,  the 
procurators  of  court  shall  annually 
appoint  one  or  more  of  their  number 
to  act  as  procurators  for  the  poor 
graUSj  such  appointment  to  be  ap- 
proved of  by  the  Sheriff. 

136.  Application  for  the  benefit  of 
the  poor's  roll  shall  be  made  by  peti- 
tion, along  with  which  there  shfdl  be 
produced  a  certificate,  signed  by  the 
minister  of  the  parish,  or  by  the 
heritor  on  whose  lands  the  pauper 
resides,  or  by  two  elders,  bearing 
that  it  consists  with  their  personal 
knowledge  that  the  person  prose- 
cuted, or  who  means  to  bring  the 
action,  is  not  possessed  of  funds  for 
paying  the  expense  thereof.  This 
petition  shall  be  remitted  to  the  pro- 
curators for  the  poor,  who  shall  in- 
timate the  petition  to  the  other 
party ;  and  after  hearing  both  par- 
ties, or  inquiring  into  ttie  case,  re- 
port their  opinion  specially  to  the 


Sheriff,  whether  the  petitioner  has  a 
probdbiUa  emua  Utigandi,  On  con- 
sidering which  report,  the  Sheriff 
ahaU  either  refuse  the  petition,  or 
remit  to  one  of  the  procurators  for 
the  poor,  who  shaU  attend  to  and 
conduct  the  cause  to  its  final  issue, 
though  he  cease  to  be  one  of  the 
agents  for  the  poor ;  and  the  pauper 
shall  not  be  liable  in  payment  of 
any  of  the  dues  of  the  court,  or  fees 
to  the  procurator,  or  to  the  officer, 
except  actual  outlay,  unless  expensea 
shall  be  awarded  and  recovered  in 
the  process.  No  person  except  the 
procurators  for  the  poor  shall  con- 
duct any  such  case.  It  shall  be  in 
the  power  of  the  Sheriff,  at  any  timie 
when  he  sees  cause,  to  deprive  a 
party  of  the  benefit  of  the  poor's 
rolL 

136.  It  shall  be  in  the  power  of 
the  Sheriff,  on  cause  shewn,  to  re- 
lieve the  procurator  for  the  poor 
from  paying  the  expenses  of  wit> 


pabt  n.— of  summary  applications,  ABBESTMENTS,  Ao. 

Chap.  I. — Bummofry  AppUeaUans^  how  and  in  what  eaaea  to  be  aUowd, 


187.  In  all  cases  which  require 
extraordinary  dispatch,  and  where 
9he  interest  of  the  party  might 
suffer  by  abiding  the  ordmaiy  in- 
duda,  application  by  summary  peti- 
tion may  be  made  to  the  Sheriff, 
who,  on  considering  the  petition, 
may,  if  he  see  cause,  order  it  to  be 
served  on  the  person  complained  of, 
and  to  be  answered  within  such  in- 
dueia  as  the  Shoiff  in  each  case  may 
think  proper.  And  the  procedure 
in  such  cases  shall  not  abide  the 


ordinary  course  of  the  court-days,  it 
being  always  competent  to  pronounce 
such  interim  order  as  the  exigencies 
of  the  case  require. 

138.  It  shall  be  no  objection  to 
such  application  that  it  contains  a 
conclusion  for  a  claim  of  damage  or 
other  claim  arising  out  of  the  sub- 
ject-matter thereof ;  and  it  shall  be 
competent  for  the  Sheriff  to  decern 
for  such  claim  as  in  an  ordinary 
action. 

189.  The  officer  serving  and  inti- 
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mating  snch  petition  shall  giye  to 
the  defender,  or  leave  for  him  at  his 
dwelling-place,  in  presence  of  one 
witness,  a  fall  copy  of  the  petition 
and  deUverance,  wit}i  a  citation  and 
requisition,  and  retnnx  an  execution 
subscribed  by  himself  and  the  wit- 
ness. 

140.  The  petition  must  be  pre- 
pared in  all  respects  in  terms  of 
section  10 ;  and  Hie  prayer  thereof 
must  set  forth  specificdly  and  in 
explicit  terms  the  remedy  crayed. 
The  answers  must  be, prepared  in 
terms  of  sections  32  and  88. 

141.  If  answers  are  not  lodged 
within  the  time  appointed,  the  derk, 
on  production  of  the  warrant  and  a 
regular  execution,  shall  certify  that 
answers  are  not  lodged,  and  thereon 
the  Sheriff  shall  grant  the  desire  of 
the  petition,  or  pronoimce  such 
other  judgment  as  he  shall  see  fit. 

142.  When  answers  have  been 
lodged,  the  process  shall  be  given  out 
to  the  pursuer,  to  reply  within  such 
number  of  days  as  were  allowed  for 
answering,  unless  the  Sheriff  see 
cause  to  fix  an  earlier  or  later  day. 
The  replies  must  be  prepared  in 
terms  of  section  87. 

148.  In  cases  where  the  defender 
has  lodged  answers  by  the  time  ap- 
pointed, but  the  petitioner  has  either 
failed  to  report  the  warrant  and  exe- 
cution or  to  reply  within  the  time 


allowed,  the  process  may  be  forced 
back  by  a  caption,  in  order  that  the 
case  may  be  laid  before  the  Sheriff; 
or,  in  the  respondent's  option,  pro- 
testation may  be  granted,  and  the 
petition  be  dismissed  with  expenses. 

144.  Reclaiming  petitions  must  be 
lodged  on  or  before  the  seventh  day 
after  the  date  of  the  interlocutor; 
and  the  clerk  is  enjoined  not  to 
receive  any  petition  after  that  day ; 
and  answers  to  reclaiming  petitions, 
if  ordered,  must  be  lodged  within 
the  same  number  of  days,  unless 
otherwise  ordered  by  the  Sheriff. 

145.  Summary  cases  shall  proceed 
and  be  conducted  in  terms  of  the 
regulations,  and  subject  to  the  com- 
pulsitors  provided  in  the  case  of 
ordinary  actions  in  all  particulars, 
except  as  above  specified. 

146.  Decrees  in  summary  cases 
may  be  extracted  in  terms  of  sections 
113  and  114 ;  but  warrants  to  roup, 
and  other  such  warrants  requiring 
speedy  execution,  may  be  extracted 
immediately  after  being  pronounced, 
unless  otherwise  ordered  by  the 
Sheriff,  or  unless  due  intimation  has 
been  given  of  the  intention  to  re- 
claim  or  advocate ;  it  being  com- 
petent to  the  Sheriff  to  regulate,  in 
the  meantime,  on  the  application 
of  either  party,  all  matters  regard- 
ing interim  possession,  as  in  section 
180. 


Chap.  II. — Aetiont  of  Remomng  and  of  Aliment, 


147.  Actions  of  removing  and  of 
aliment,  brought  in  the  form  of  a 
summons,  are  to  be  entitled  to  the 
privileges  of  summary  processes  in 
every  respect.  See  other  regula- 
tions as  to  these  cases  in  sections 
84,  95,  118. 

148.  For  regulations  regarding  re- 
movings  from  premises  let  for  less 
than  a  year,  and  at  rents  not  ex- 


ceeding the  rate  of  £30  a-year,  see 
Ist  and  2d  Vict.  c.  119,  }  8  to  {1^- 

149.  Ko  appeal  to  the  Sheriff 
shall  be  competent  against  judg- 
ments of  the  Sheriff-Substitute  in 
cases  of  summary  removings  under 
the  said  Act,  except  when  they 
have  been  remitted  to  the  ordiiiary 
roll. 


Ohap.  in. — Seguutrationf  for  Rent, 


150.  "When  a  petition  for  seques- 
tration is  presented,  the  Sheriff  may 
pronounce  an  int^locutor  seques- 
trating the  crop,  stocking,  and 
effects,  and  grant  warrant  to  take 
an  inventory  Uiereof,  and  ordain  the 


petition  and  warrant  to  be  served  on 
the  tenant,  and  him  to  give  in 
answers  thereto  within  such  indudm 
as  to  the  Sheriff  shall  seem  proper. 
If  no  answers  are  lodged  within  the 
time  assigned,  the  Sheriff,  on  pro- 
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duction  of  the  executions  of  seques- 
tration and  service  of  the  petition  on 
the  defender,  may  grant  warrant  of 
sale.  Every  warrant  to  sell  seques- 
trated effects  shall  be  carried  into 
execution  at  the  sight  of  the  derk  of 
court,  or  other  person  authorised  by 
the  Sheriff ;  and  in  every  case  where 
a  sale  follows  on  such  warrant,  the 
sale  shall  be  reported  within  fourteen 
days  after  the  date  of  the  roup ;  and 
the  principal  roup-rolls,  or  copies 
regularly  certified,  must,  within  the 
same  period,  be  lodged  in  process, 
together  with  an  account  of  the  ex- 
penses incurred  in  the  sequestration 
and  sale,  and  also  a  state  of  the  debt 
by  the  defender,  showing  the  differ- 


ence between  the  debt  and  the  pro- 
ceeds of  the  effects  sold. 

151.  In  petitions  for  sequestration 
it  shall  be  competent  to  conclude  for 
payment  of  the  rent,  and  decree  may 
thereupon  be  pronounced  for  the 
same  and  expenses,  or  for  such 
balance  as  may  remain  due  after 
sequestration  and  sale,  and  under 
deduction  of  the  expenses  thereof, 
under  the  provisions  of  the  foregoing 
section. 

162.  It  shall  be  competent  to  the 
Sheriff,  on  cause  shown,  at  any  stage 
of  the  proceedings,  to  appoint  a  fit 
person  to  take  charge  of  the  seques- 
trated subjects,  or  to  require  caution 
from  the  tenant  that  they  shall  be 
afterwards  made  furthcoming. 


Ohap.  IV. — ArrettmenU. 


153.  The  clerk  is  authorised  to 
issue  precepts  of  arrestment,  upon 
their  being  produced  to  him  a 
libelled  summons  not  containing  a 
warrant  of  arrestment,  or  a  petition 
with  pecuniary  oondusions.  The 
precept  shall  always  set  forth  the 
ground  of  application  for  the  arrest- 
ment; and  no  blank  warrant  of 
arrestment  shall  be  granted  upon  any 
pretence  whatever. 

154.  If  the  pursuer  shall  use  ar- 
restment on  a  libelled  summons  (1 
and  2  Vict.  o.  114,  {  17),  the  same 
shall  be  effectual,  provided  the 
warrant  of  citation  shall  be  executed 
against  the  defender  within  twenty 
days  after  the  date  of  the  execution 
of  the  arrestment,  and  the  summons 
be  called  in  court  within  twenty  days 
after  the  diet  of  compearance,  or, 
when  the  expiry  of  the  said  period  of 
twenty  days  falls  within  the  vacation, 
provided  the  summons  be  called 
on  the  first  court-day  thereafter, 
whether  such  court-day  be  one  of 


those  hereby  authorised  to  be  held 
in  vacation  (§  8),  or  in  the  ensuing 
session ;  and  if  the  warrant  of  cita- 
tion shall  not  be  executed,  and  the 
summons  called  in  manner  above 
directed,  the  arrestment  shall  be  null, 
without  prejudice  to  the  validity  of 
any  subsequent  arrestment  duly  exe- 
cuted in  virtue  of  the  said  warrant. 

155.  Any  warrant  or  precept  of 
arrestment  granted  by  any  Sheriff, 
whether  contained  in  a  libelled  sum- 
mons, or  proceeding  upon  a  depend- 
ing action  or  liquid  document  of 
debt  (1  &  2  Vict  o.  114,  {  19),  may 
lawfully  be  executed  withm  the 
territory  of  any  other  Sheriff,  the 
same  being  fint  indorsed  by  the 
sheriff-derk  of  such  sheriffdom,  who 
is  required  to  make  and  date  such 
indorsation. 

156.  For  regulations  regarding  the 
recal  or  restriction  of  arrestments 
by  the  Sheriff,  see  1  ft  2  Vict  c. 
114,  I  21. 


Ohap.  y. — Membert  of  Court. 


157.  No  person  shall  be  permitted 
to  practise  as  a  procurator  in  any 
Sheriff  Court  unless  he  be  a  Writer  to 
the  Signet  or  a  Solicitor  before  the 
Supreme  Oourts,  or  have  been  ad- 
mitted a  procurator,  and  have  prac- 
tised as  such  before  some  Sheriff 


Oourt,  or  have  served  three  years  as 
an  apprentice  to  a  Writer  to  the 
Signet,  to  a  Solicitor  before  the 
Supreme  Courts,  or  to  a  procurator 
before  any  Sheriff  Court  in  Scotland, 
or  court  of  royal  burgh,  or  to  a 
sheriff-derk,  be  twenty-one  years  of 
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age,  and  be  regidarly  admitted  by 
the  Sheriff  without  prejudice  to  the 
legal  rights  of  chartered  bodies. 

158.  Any  agent  in  the  Oourt  of 
Session  proposing  to  pzaotise  before 
a  Sheriff  Oourt  m  applications  for 
the  benefit  of  eeatio  in  terms  of  6  ft 
7  WiU.  IV.  0.  56,  or  in  any  pro- 
ceeding not  competent  in  a  Sheriff 
Oourt  before  the  passing  of  the  1st 
ft  2d  Vict,  a  119,  shall  produce  to 
the  derk  of  court  sufficient  eyidenoe 
of  his  being  duly  qualified  to  practise 
as  an  agent  before   the   Oourt  of 


Session. 

159.  Procurators  of  court  and 
agents  qualified  as  above  and  resi- 
dent within  the  jurisdiction  of  the 
court,  shall  alone  be  entitled  to 
borrow  any  process,  by  themselTes, 
or  their  clerks  duly  authorised,  and 
for  whom  they  shall  be  responsible 
by  the  ordinary  compulsitors  of  the 
law. 

160.  The  sheriff-clerk,  or  his  de- 
pute, shall  not  act,  either  directly 
or  indirectly,  as  a  procurator. 


Pabt  m. 
Ohap.  L — Connttorial  and  Maritime  Cautea, 


161.  The  form  of  process  in  con- 
jdstorial  and  maritime  causes  shall 
be  the  same,  as  nearly  as  possible. 


with  that  in  ordinary  actions  before 
the  Sheriff  Oourt 


Ohap.  n. — Oeneral  RegulaiioM, 


162.  In  all  depending  causes,  the 
interlocutors  of  court  must  be  writ- 
ten on  a  separate  sheet  or  sheets  of 
paper,  and  not  on  the  pleadings  of 
the  parties. 

163.  In  every  process  there  shall 
be  an  inventory  to  accompany  it, 
in  which  every  pa|>er  given  in  shall 
be  entered,  with  its  corresponding 
number,  by  the  party  who  lodges 
it.  The  sheriff-clerk  shall  mark  all 
pleadings  and  productions  (or  when 
several  productions  are  lodged  at 
once,  the  inventory  thereof),  with 
the  date  of  lodging  the  same;  and 
shall  also  keep  another  inventory, 
in  terms  of  1  ft  2  Vict.  c.  119,  §  16. 

164.  The  sheriff^erk,  or  his  de- 
pute, shall  keep  a  transmission-book, 
in  the  form  of  Schedule  {B»)  annexed 
to  the  Act  1  ft  2  Vict.  c.  119 ;  and 
he  shall,  besides,  insert  therein  two 


columns  to  show  the  date  of  the 
Sheriff's  receiving  each  process  and 
of  his  returning  it  advised,  in  terms 
of  1 16  of  the  said  Act. 

165.  The  sheriff-clerk  shall  take 
up  a  roll  of  motions  on  the  enrol- 
ment of  any  of  the  parties,  which 
shall  be  cidled  on  each  court-day. 
And  each  Sheriff  shall  make  such 
regulations  with  reference  to  the 
roU,  and  to  the  court-book  or  diet- 
book,  as  are  applicable  to  the  cir- 
cumstances of  lids  county. 

166.  It  is  hereby  declared  that 
the  term  Sheriff  in  the  present  Act 
of  Sederunt  shall  include  Sheriff- 
Substitute  in  all  cases,  except  in 
such  passages  as  relate  to  appeal 
from  the  Sheriff-Substitute  to  the 
Sheriff ;  or  where,  from  the  context, 
it  is  obvious  that  Hdt  is  not  in- 
tended. 


ACT  of  SEDERUNT  as  to  the  Form  of  Judgments  to  be 
pronounced  in  Inferior  Courts  in  Cases  of  Proof. — 
Edinburgh,  16th  February  1861. 

When   in    causes   commenced  in     of   the  Magistrates  of   Burghs,  or 
4my  of  the  courts  of  the  Sheriffs,  or     other  inferior  courts,  matter  of  fact 
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shall  be  disputedy  and  a  proof  ahall  which  they  And  to  be  establiahed  by 

be  allowed  and  taken  according  to  the  proof,  and  express  how  far  their 

the  present  practice,  the  SheriiFs  or  jad^ent  proceeds  on  the  matter  of 

other   Judges   in   the   said    courts  fact  so  found — or  on  the  matter  of 

shall,  in  their  judgment,  proceeding  law — and  the  seTeral  points  of  law 

upon  such  proof,  distinctly  specify  which  they  mean  to  decide, 
the  several  &Gis  material  to  the  case 


16  &  17  Vict,  c,  80. — An  ACT  to  facilitate  procedure  in  the 
Sheriff  Courts  in  Scotland — 16th  August  1863. 

Whereas  an  Act  was  passed  in  the  first  year  of  the  reign  of  Her  present 
Majesty,  entitled  An  Act  for  the  more  effectual  recovery  of  SmaU  Debts  in 
the  Sheriff  Courte,  cmdfor  regulating  the  establishment  of  CircuU  Courts  for 
the  trial  of  SmaU  Debt  causes  by  the  ISieriffs  in  Scotland  (7  WilL  lY.  &  1 
Vict  0.  41) ;  and  another  Act  was  passed  in  the  Session  of  Parliament 
held  in  the  first  and  second  years  of  the  reign  of  Her  present  Majesty, 
intituled  An  Act  to  regulate  the  constitution,  jurisdiction,  and  forms  of  pro* 
cess  in  Sheriff  Courts  in  Scotland  (1  &  2  Vict  c.  119) ;  And  whereas  it  is 
expedient  to  facilitate  procedure  in  the  Sheriff  Conrts  in  Scotland,  and  to 
make  further  provision  for  the  cheap  and  speedy  administration  of  Justice 
in  the  said  Courts :  Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

Pboceedingb  m  Obdikabt  Causes. 

1.  With  respect  to  cases  in  the  Sheriff  Court,  other  than  those  pro- 
vided for  by  the  fiist-recited  Act,  as  extended  by  this  Act,  be  it  enacted 
as  follows : 

[Short  form  of  summons.'] — ^The  summons  shall  be  in  the  form,  a» 
nearly  as  may  be,  of  the  Schedule  (A.)  annexed  to  this  Act,  and  such  short 
form  shall  be  equally  effectual  to  all  intents  and  purposes,  including  ar- 
restment on  the  dependence  where  the  summons  contains  a  warrant  to> 
anest  in  tenns  of  such  schedule,  as  the  forms  at  present  in  use. 

2.  [Decree  in  absence.  •  Provision  for  rqmning.'] — ^Where  no  appearance 
shall  be  entered  for  the  defender,  the  Sheriff  may,  at  any  court  held  after 
the  day  of  compearance,  give  decree  in  terms  of  such  summons,  in  like 
manner  as  at  present,  where  no  appearance  is  made  for  the  defender,  and 
such  decree  shall  be  in  aU  respects  equivalent  to  a  decree  in  absence  ob- 
tained under  the  forms  at  present  in  use  :  Provided  always,  that  the  de> 
fender  may  obtain  himself  reponed  against  such  decree,  whether  extracted 
or  not^  at  any  time  before  implement  has  followed  thereon,  or  against  buc1» 
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part  thereof  as  may  not  hare  laeen  implemented,  by  lodging  with  the 
aheriff-cleik  a  leponing  note  in  the  fonn  in  Schedule  (B.)  annexed  to  this 
Act,  and  consigning  therewith  the  sum  of  expenses  decerned  for,  a  copy 
of  which  note  shall  at  the  same  time  he  delivered  or  transmitted  through 
the  post-office  to  the  pursuer  or  his  agent  in  the  action,  and  a  certificate 
by  the  sheriff-clerk  that  such  note  has  been  lodged  shall  operate  as  a  sist 
of  diligence ;  and  where  such  note  shall  have  been  lodged  and  consigna- 
tion made  as  aforesaid,  the  Sherifi  shall  pronounce  a  judgment  reponing 
the  defender,  and  shall  also  appoint  the  consigned  money  to  be  paid  over 
to  the  pursuer,  imless  special  cause  be  shown  to  the  contrary,  and  the 
cause  shall  thereafter  proceed  in  all  respects  as  if  appearance  were  made 
therein,  in  manner  hereinafter  provided,  of  the  date  of  such  judgment : 
Provided  always,  that  where  a  charge  has  been  given,  or  any  step  of  dili- 
gence has  been  taken,  on  the  decree,  prior  to  the  application  to  be  reponed, 
it  shall  be  competent  to  the  Sheriff  in  the  course  of  the  proceedings  in  the 
cause  to  decern  in  favour  of  the  pursuer  for  the  expense  of  such  charge  or 
diligence,  or  such  part  thereof  as  may  be  just. 

3.  [^Procedure  where  defender  enters  appearance.  Condescendence  and 
defences  to  be  lodged"] — ^Where  the  defender  intends  to  state  a  defence,  he 
shall  enter  appearance  by  lodging  with  the  sheriff-clerk,  at  latest  on  the 
day  of  compearance,  a  notice  in  the  the  form  of  Schedule  (C.)  annexed  to 
this  Act ;  and  on  the  first  court-day  thereafter,  or  on  any  other  court-day 
to  which  the  diet  may  be  adjourned,  not  being  later  than  eight  days  there- 
after, the  Sheriff  shall  hear  the  parties  in  explanation  of  the  grounds  of 
action  and  the  nature  of  the  defence  to  be  stated  thereto,  and  if  satisfied 
that  no  further  written  pleadings  are  necessaiy  he  shall  cause  a  minute  in 
the  form  of  the  schedule  (D.)  annexed  to  this  Act  to  be  written  on  the  sum- 
mons, setting  forth  concisely  the  ground  of  defence,  which  minute  shall  be  sub- 
scribed by  the  parties  or  tiieir  procurators,  and  the  Sheriff  shall  thereupon 
close  the  record  by  writing  under  the  said  minute  ^'record  closed,"  and 
signing  and  dating  the  same ;  but  if  the  Sheriff  shall  be  satisfied  that  the 
record  cannot  properly  be  made  up  without  condescendence  and  defences, 
he  shall  pronounce  an  order  for  the  same ;  and  in  such  event  the  pursuer 
shall,  within  six  days  thereafter,  lodge  with  the  sheriff-clerk  a  condescen- 
dence setting  forth  articulately,  and  as  condsely  as  may  be,  without  any 
argument  or  unnecessary  matter,  the  facts  necessaiy  to  found  the  conclu- 
sions of  the  sunmions  which  he  avers  and  is  ready  to  prove,  together  with 
a  note  of  pleas  in  law ;  and  the  defender  shall,  within  ten  days  after  the 
lodging  of  such  condescendence,  lodge  his  defences,  setting  forth  articu- 
lately, his  answers  to  such  condescendence,  and  also,  where  necessary, 
setting  forth  articulately,  under  a  separate  head,  any  counter-statements 
necessary  for  his  defence  which  he  avers  and  is  ready  to  prove,  and  there 
'  shall  be  appended  to  such  defences  a  note  of  the  defender's  pleas  in  law, 
and  such  defences  shall  be  framed  as  concisely  as  may  be,  without  any 
argument  or  unnecessary  matter. 
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4.  ^Record  to  be  made  up  and  dosecL] — The  sheriff-clerk  shaU,  as  soon 
as  defences  are  lodged,  transmit  the  process  to  the  Sheriff|  who  shall  con- 
sider the  same,  and  shall  as  soon  as  may  be,  and  at  latest  within  six  daya 
after  the  date  of  lodging  the  defences,  appoint  the  parties  or  their  pro- 
curators to  meet  him,  and  shall  at  such  meeting,  if  dilatory  defences  have 
been  stated,  dispose  at  once,  where  possible,  of  such  dilatory  defences,  or 
may  reserve  consideration  of  them  till  a  future  stage  of  the  cause ;  and 
unless  where  the  pursuer  is  willing  to  close  on  summons  and  defences,  the 
Sheriff  may,  if  he  thinks  fit,  order  one  revisal  of  the  condescendence  and 
defences  respectively,  which  revisal  shall  be  made  upon  the  original 
papers,  unless  the  Sheriff,  for  special  cause  assigned,  shall  direct  to  the 
contrary;  and  as  soon  as  revised  defences  are  lodged  the  sheriff-clerk 
shall  transmit  the  process  to  the  Sheriff,  who  shall  thereupon  apjx)int  the 
parties  or  their  procurators  to  meet  him  as  soon  as  may  be,  and  at  latest 
within  six  days  idter  the  date  of  the  lodging  of  the  revised  defences ;  and 
at  such  meeting  after  the  lodging  of  the  defences,  or  the  revised  defences, 
as  the  case  may  be,  or  at  an  adjourned  meeting,  if  the  Sheriff  has  seen  fit 
to  adjourn  (which  he  is  hereby  authorized  to  do,  where  necessary,  but  for 
no  longer  period  'than  eight  days),  the  Sheriff  shall  allow  the  pursuer  or 
his  procurator  to  put  upon  record,  in  concise  and  articulate  form,  where 
this  has  not  been  already  done,  his  answers  to  the  defender's  statement  of 
facts,  or  a  simple  minute  of  denial  where  that  shall  be  deemed  by  the 
Sheriff  to  be  sufficient,  and  shall  allow  each  party  to  adjust  his  own  part 
of  the  record,  and  shall  strike  out  of  the  record  any  matter  which  he 
may  deem  to  be  either  irrelevant  or  unnecessary ;  and  the  record  shall 
then  be  closed  by  the  Sheriff  writing  upon  the  interlocutor  sheet  the 
words  "  record  closed,"  and  signing  and  dating  the  same. 

5.  JiAfter  record  is  closed  Sheriff  to  hear  parties  or  to  appoint  diet  for 
proofs  and  to  dispose  of  case."] — After  the  record  is  closed  the  Sheriff  shall 
hear  the  parties  or  their  procurators  upon  the  merits  of  the  cause,  and 
upon  their  respective  pleas,  or,  where  he  deems  proof  to  be  necessary, 
shall  appoint  a  diet  for  proof  on  an  early  day,  and  shall  hear  the  parties 
or  their  procurators  after  such  proof  is  led ;  and  after  such  hearing,  or 
such  proof  and  hearing,  as  the  case  may  be,  the  Sheriff  shall  pronounce 
judgment  with  the  least  possible  delay :  Provided  always,  that  it  shall  be 
competent  to  the  Sheriff,  on  the  written  consent  of  both  parties,  to  dispose 
of  the  cause  upon  the  papers  without  farther  statement  or  argument. 

6.  [Periods  for  lodging  papers  peremptory;  but  prorogations  may  be 
granted  of  consent,  and  once  on  cause  shoum."] — Where  any  condescendence 
or  defences,  or  revised  condescendence  or  revised  defences,  or  other  paper, 
shall  not  be  given  in  within  the  periods  prescribed  or  allowed  by  this  Act, 
the  Sheriff  shall  dismiss  the  action,  or  decern  in  terms  of  the  summons,  as 
the  case  may  be,  by  default,  unless  it  shall  be  made  to  appear  to  his 
satisfaction  tiiat  the  failure  to  lodge  such  paper  arose  from  unavoidable 
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or  reasonable  causes,  in  which  case  the  Sheriff  may  allow  the  same  to  be 
received,  on  payment  of  such  sum  in  name  of  expenses  as  he  shall  think 
just :  Provided  always,  that  the  periods  appointed  for  lodging  any  paper 
or  for  transmitting  any  process  to  the  Sheriff,  or  for  closing  a  record,  may 
always  he  once  prorogated  by  the  Sheriff  without  consent  on  special  cause 
shown,  and  may  always  be  prorogated  by  written  consent  of  parties,  with 
the  approbation  of  the  Court ;  and  in  every  interlocutor  prorogating  on 
special  cause  shown  the  time  for  lodging  any  paper  the  nature  of  such 
cause  shall  be  set  forth,  and  a  definite  time  shall  be  therein  fixed  within 
which  the  paper  is  to  be  lodged. 

7.  [Proviiion  for  causes  commenced  by  petition.'] — In  all  applications 
before  the  Sheriff  which  are  at  present  commenced  by  petition,  and  are 
not  otherwise  regulated  by  this  Act,  the  petition  shall  be  as  nearly  as  may 
be  in  the  form  of  Schedule  (E.)  annexed  to  this  Act ;  and  thereafter  the 
procedure  under  such  petition  shall,  as  nearly  as  may  be,  be  the  same  as 
hereinbefore  provided  in  regard  to  ordinary  actions. 

8.  [Procedure  in  Multiplepoindinge.'] — In  actions  of  multiplepoinding, 
the  party  raising  the  summons  shall  set  forth  in  the  body  thereof  who  is 
the  real  raiser  of  the  action ;  and  the  Sheriff  shall,  at  the  first  calling  of 
the  cause,  where  no  defences  are  stated,  or  where  defences  are  stated  and 
repelled  at  the  first  calling  thereafter,  pronounce  an  order  for  claims  with- 
in a  short  spacci ;  and  it  shall  be  competent  for  any  number  of  parties 
whose  claims  in  such  action  depend  upon  the  same  ground  to  state  such 
claims  in  the  same  paper ;  and  as  soon  as  the  parties  who  shall  appear  and 
claim  an  interest  in  the  fond  shall  have  lodged  their  claims,  or  had 
opportunity  allowed  them  for  doing  so,  the  Sheriff  shall  appoint  the 
parties  or  their  procurators  to  meet  him ;  and  at  such  meeting  he  shall 
allow  each  party  to  adjust  his  own  part  of  the  record,  and  to  meet  the 
averments  of  any  other  claimant  or  claimants  so  far  as  necessary,  and  the 
procedure  at  such  meeting,  and  in  the  after  progress  of  the  cause,  shall  be 
as  nearly  as  may  be  the  same  as  is  hereinbefore  provided  with  reference 
to  ordinary  actions  after  defences  have  been  lodged. 

9.  [Short  forms  of  execution  provided,'] — Every  execution  of  a  sum- 
mons, and  every  execution  of  service  of  a  petition,  shall  be  written  at  the 
end  of  the  summons  or  petition  itself,  and  where  necessary  on  continuous 
sheets,  but  not  on  a  separate  paper  ;  and  such  execution  shall  be  in  the 
form,  or  as  nearly  as  may  be  in  the  form,  of  Schedule  (F.)  annexed  to  this 
Act,  which  form  shall  be  equally  valid  and  effectual  in  all  respects  as  the 
longer  form  of  execution  at  present  in  use. 

10.  [Written  proofs  abolished s  and  proofs  how  to  he  taken.  Absent  or 
aged  or  infirm  witnesses  may  be  examined  on  commission.  Remits  may  be 
made  to  person  of  skill,  and,  if  of  consent,  his  report  shall  beJinctL] — Where 
proof  shall  be  allowed,  a  diet  of  proof  shall  be  appointed,  at  which  the 
evidence  shall  be  led  before  the  Sheriff,  who  shall  with  his  own  hand  take 
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a  note  of  the  evidence,  setting  forth  the  witnesses  examined,  and  the  testi- 
mony given  by  each,  not  by  question  and  answer,  but  in  the  form  of  a 
narrative,  and  the  documents  adduced,  and  any  evidence,  whether  oral  or 
written,  tendered  and  rejected,  with  the  ground  of  such  rejection,  and  a 
note  of  any  objections  taken  to  the  admission  of  evidence,  whether  oral  or 
written,  allowed  to  be  received ;  which  note  of  the  evidence  shall  be  forth- 
with lodged  in  process,  and  the  sheriff-clerk  shall  mark  the  documents 
admitted  in  evidence,  and  also  separately,  and  documents  tendered  and 
rejected ;  and  the  diet  of  proof  shall  not  be  adjourned,  unless  on  special 
cfiuse  shown,  which  shall  be  set  forth  in  the  interlocutor  making  the 
adjournment ;  and  the  proof  shall  be  taken  as  far  as  may  be  continuously, 
and  with  as  little  interval  as  the  circumstances  or  the  justice  of  the  case 
will  admit  of;  and  the  note  of  the  evidence  given  by  each  witness  shall  be 
read  over  to  him  by  the  Sheriff,  and  signed  by  the  witness  (if  he  can  write) 
on  the  last  page  in  open  court  before  the  witness  is  dismissed :  Provided 
always,  that  in  the  event  of  the  Sheriff  being  unavoidably  prevented  from 
taking  such  notes  with  his  own  hand,  he  shall  dictate  the  same  to  any 
competent  person  he  may  select :  Provided  always,  that  it  shall  be  com- 
petent to  the  Sheriff,  where  any  witness  or  haver  is  resident  beyond  the 
jurisdiction  of  the  court,  or  by  reason  of  age,  infirmity,  or  sickness  is 
unable  to  attend  the  diet  of  proof,  to  grant  commission  to  any  person  com- 
petent to  take  and  report  in  writing  the  evidence  of  such  witness  or  haver ; 
provided  also,  that  it  shall  be  competent  to  the  Sheriff  to  remit  to  persons 
of  skill  or  other  persons  to  report  on  any  matter  of  hat,  and  where  such 
remit  shall  be  made  of  consent  of  both  parties  the  Sheriff  shall  hold  the 
report  to  be  final  and  conclusive  with  respect  to  the  matter  of  such 
remit. 

11.  ICeriified  copy  interlocutor  of  proof  to  be  warrant  for  citing  wit- 
nesses and  havers,  and  to  be  operativCy  by  simple  indorsation,  in  other 
counties,'] — When  a  diet  of  proof  shall  be  appointed  by  the  Sheriff,  a  copy, 
certified  by  the  sheriff-clerk,  of  the  interlocutor  fixing  such  diet,  or  of  that 
portion  of  such  interlocutor  which  relates  to  that  matter,  shall  be  a  sufi- 
cient  warrant  to  any  sheriff-officer  in  Scotland  (acting  within  his  own 
county)  to  cite  witnesses  and  havers,  at  the  instance  either  of  the  pursuer 
or  defender,  to  attend  such  proof ;  and  such  warrant  shall  have  the  same 
force  and  operation  in  any  other  county  as  in  the  county  in  which  it  was 
issued,  the  same  being,  in  every  case  in  which  it  is  executed  in  another 
county  from  that  in  which  it  is  issued,  indorsed  by  the  sheriff-clerk  of 
such  other  county,  who  is  hereby  required  to  make  and  date  such  indorsa- 
tion ;  and  the  citation  and  execution  thereof  shall  be  in  the  form  of 
Schedule  (Q.)  annexed  to  this  Act ;  and  if  any  witness  or  haver  duly  cited 
on  a  citation  of  at  least  forty-eight  hours  shall  fail  to  appear,  he  shall 
forfeit  and  pay  a  penalty  not  exceeding  forty  shillings,  unless  a  reasonable 
excuse  be  offered  and  sustained  by  the  Sheriff,  for  which  x>enalty  decree 
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Bhall  be  given  by  the  Sheii£f  in  favour  of  the  party  in  whose  behalf  he  was 
cited ;  and  it  ahall  be  farther  competent  to  the  Sheriff  to  grant  second 
diligence  for  compelling  the  attendance  of  such  witness  or  haver,  the 
expense  whereof  shall  in  like  manner  be  decerned  for  against  the  witness 
or  haver  against  whom  the  same  has  been  issued,  unless  a  special  reason 
to  the  contrary  be  stated,  and  sustained  by  the  Sheriff. 

12.  IWritten  argument  abolished,  and  oral  pleadings  substituted,'] — ^The 
parties  or  the  procurators  shall  be  entitled  to  be  heard  orally  when  the 
cause  shall  be  lipe  for  judgment,  and  on  the  import  of  any  concluded 
proof,  and  at  any  other  stage  of  the  cause  when  argument  may  be  necessary 
and  shall  be  appointed  by  the  Sheriff ;  and  it  shall  not  be  competent,  at  any 
stage  of  the  cause,  to  receive  any  written  argumentative  pleading,  except- 
ing as  hereinafter  provided ;  but  the  Sheriff  shall,  if  required  by  either  of 
the  parties,  take  a  note  of  the  authorities  cited  in  the  course  of  the  oral 
argument,  and  also  where  he  shall  see  fit  of  the  argument,  and  such  note 
shall  form  part  of  the  process. 

13.  [Sheriff  in  deciding  to  state  the  grounds  of  his  judgment,'] — In  all 
cases  where  a  Sheriff-Substitute  or  Sheriff  pronounces  an  interlocutor 
disposing  of  a  dilatory  defence  or  sisting  process,  or  deciding  on  the 
admissibility  of  evidence  or  any  plea  of  confidentiality,  or  giving  any 
interim  decree,  or  disposing  in  whole  or  in  part  of  the  merits  of  the  cause, 
it  shall  be  the  duty  of  such  Sheriff-Substitute  or  Sheriff,  as  the  case  may 
be,  to  set  forth  in  such  interlocutor,  or  in  a  note  appended  to  and  issued 
along  with  it,  the  grounds  on  which  he  has  proceeded. 

14.  [Decree  of  expenses  to  include  expense  of  extract,] — ^Every  decree 
for  expenses  pronounced  after  the  passing  of  this  Act  shall  be  held  to 
include  a  decree  for  the  expense  of  extracting  the  same. 

16.  [Action  not  prosecuted  dismissed,] — ^Where  in  any  cause  neither 
of  the  parties  thereto  shall  during  the  period  of  three  consecutive  months 
have  taken  any  proceeding  therein,  the  action  shall  at  the  expiration  of 
that  period  (eo  ipso)  stand  dismissed,  without  prejudice  nevertheless  to 
either  of  the  parties  within  three  months  after  the  expiration  of  such  first 
period  of  three  months,  but  not  thereafter,  to  revive  the  said  action  on 
showing  good  cause  to  the  satisfieuition  of  the  Sheriff  why  no  procedure 
had  taken  place  therein,  or  upon  payment  to  the  other  party  of  the  pre- 
ceding expenses  incurred  iu  the  cause,  whereupon  such  action  shall  be 
revived  and  proceeded  with  in  ordinary  form,  with  power  to  the  Sheriff, 
if  he  shall  see  fit,  to  disallow  such  expenses  or  any  part  thereof  in  the 
accoimts  of  the  agent  of  either  party  against  his  client :  Provided  always, 
that  nothing  herein  contained  shaJl  apply  to  cases  in  which  the  right 
under  such  action  has  been  acquired  by  a  third  party,  by  death  or  other- 
wise, within  such  period  of  six  months. 

16.  [Judgment  of^  Sheriff-Substitute  may  be  appealed  against  by  peti- 
tion or  hearing.     Review  by  Sheriff  to  be  obtained  by  simple  appeal — 

2n 
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Where  any  judgment  shall  be  pronounced  by  the  Sheriff-Substitute,  which 
under  this  Act  may  be  brought  under  the  review  of  the  Sheriff,  the  party 
who  proposes  to  appeal  against  the  same  shall,  within  seven  days  from 
the  date  thereof,  engross  and  sign  by  himself  or  his  agent  under  the  inter- 
locutor appealed  against  the  words  "  I  appeal  against  this  interlocutor," 
and  thereafter  it  shall  be  competent  for  such  party  to  lodge  with  the 
sheriff-clerk  within  eight  days  a  reclaiming  petition  against  the  said  judg- 
ment and  any  prior  judgment  which  may  under  this  Act  be  then  appealed, 
which  reclaiming  petition  the  sheriff-clerk  shall  forthwith  transmit  to  the 
Sheriff,  who  may  order  answers  thereto,  and  shall  thereafter  dispose  of 
such  appeal,  or  otherwise  the  party  appealing  may  intimate  by  notice 
lodged  with  the  sheriff-clerk  within  the  period  aforesaid  his  desire  to  b« 
heard  orally  before  the  Sheriff  on  such  judgment  or  judgments,  in  which 
case  the  Sheriff  shall  hear  the  parties  or  their  procurators  on  such  appeal, 
and  shall  dispose  of  the  same ;  and  the  Sheriff  shall  have  power  in  cases 
requiring  extraordinary  despatch  to  order  a  reclaiming  petition  and 
answers  instead  of  hearing  the  parties  orally ;  but  it  shall  not  be  com- 
petent in  any  case  in  reviewing  such  judgment  both  to  receive  a  reclaim- 
ing petition  and  to  hear  the  parties  orally :  Provided  always,  that  if  no 
reclaiming  petition  shall  have  been  lodged,  and  if  neither  party  shall 
within  the  period  above  mentioned  require  to  be  heard  before  the  Sheriff, 
he  may  proceed  to  dispose  of  such  appeal  without  farther  argument,  and 
it  shall  be  competent  for  the  Sheriff,  where  the  cause  is  before  him  on 
appeal  on  any  point,  to  open  up  the  record  ex  proprio  motUj  if  it  shall 
appear  to  him  not  to  have  been  properly  made  up. 

17.  [No  appeal  aUawed  during  the  leading  of  the  proof  J}— It  shall  not 
be  competent,  prior  to  the  closing  of  the  proof,  to  appeal  to  the  Sheriff 
against  any  interlocutor  of  the  Sheriff-Substitute,  on  the  admissibility  of 
evidence  pronounced  during  the  leading  of  the  proof;  but  it  shall  be 
competent,  on  the  proof  being  declared  closed,  or  within  seven  days  there- 
after, to  appeal  against  all  or  any  of  such  interlocutors  ;  and  the  Sheriff 
shall  pronounce  such  judgment  on  the  appeal  as  shall  be  just,  and  shall 
appoint  any  evidence  which  he  may  think  ought  not  to  have  been  rejected, 
to  be  taken  before  the  case  shall  be  advised  on  its  merits. 

18.  [Excq}t  by  persona  pleading  cofrfidentiality^  or  objecting  to  production 
of  writings,] — Provided  always,  that  nothing  in  this  Act  contained  shall 
preclude  any  person,  whether  party  to  the  cause  or  not,  who  may  plead 
confidentiality,  whether  with  reference  to  documentary  or  oral  evidence, 
or  any  person,  not  being  a  party  to  the  cause,  who  may  object  to  produce 
writings,  whether  on  pleas  of  alleged  hypothec  or  othervrise,  from  taking 
to  review  any  judgment  of  the  Sheriff-Substitute  or  Sheriff  disposing  of 
such  pleas,  in  whole  or  in  part ;  but  the  judgment  of  the  Sheriff-Substi- 
tute disposing  of  such  pleas  shall  only  be  reviewable  by  such  person 
taking  an  appeal  at  the  time  in  open  court,  which  appeal  shall  be  minuted 
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by  the  Sheiiff-Substitate,  and  thereupon  such  part  of  the  proceedings  as 
may  be  necessary  for  the  disposal  of  such  appeal,  or  as  the  Sheriff  may 
require,  shall  be  transmitted  by  the  sheriff-clerk  to  the  Sheriff,  who  shall 
dispose  of  the  same  summarily,  but  may  appoint  a  hearing  before  giving 
judgment :  Provided  also,  that  no  such  appeals  by  any  such  person  plead- 
ing confidentiality  as  aforesaid,  or  by  any  such  person  objecting  to  pro- 
duce writings  as  aforesaid,  shall  be  held  to  remove  the  cause  from  bdbre 
the  Sheiiff-Substitute  as  regards  any  point  or  points  not  necessarily 
dependent  on  the  interlocutor  or  judgment  appealed  from  ;  but,  as  to  all 
such  points,  the  cause  may  be  proceeded  with  before  the  Sheriff-Substitute 
as  if  no  such  appeal  had  been  taken. 

19.  [No  appeal  aHotoed  (except  in  certain  ccues)  tUl  judgment  on  the 
merits,'] — Until  an  interlocutor  shall  have  been  pronounced  disposing  in 
whole  or  in  part  of  the  merits  of  the  cause,  it  shall  not  be  competent  to 
appeal  to  the  Sheriff  against  any  interlocutor  of  the  Sheriff>Substitute, 
not  being  an  interlocutor  disposing  of  a  dilatory  defence,  or  an  interlocutor 
oisting  process,  or  an  interlocutor  allowing  a  proof,  or  to  appeal  to  the 
Sheriff  against  any  interlocutor  of  the  Sheriff-Substitute  on  the  admissi- 
bility of  evidence  pronounced  during  the  leading  of  the  proof,  except  as 
hereinbefore  provided  for;  but  it  shall  be  competent  in  every  case  in 
which  an  appeal  against  any  interlocutor  is  taken  also  to  appeal  against 
all  or  any  of  the  interlocutors  previously  pronounced,  whether  before  or 
after  the  date  of  closing  the  record,  or  whether  the  record  has  been  closed 
or  not,  and  the  Sheriff  shall  pronounce  such  judgment  on  the  appeal  as 
shall  be  just 

20.  [Where  mistakes  in  a  judgment  may  he  corrected  without  review,] — 
It  shall  be  competent  to  any  Sheriff-Substitute  or  Sheriff  to  correct  any 
merely  clerical  error  in  his  judgment  at  any  time  before  the  proceedings 
have  been  transmitted  to  the  judge  or  court  of  review,  not  being  later  than 
seven  days  from  the  date  of  such  judgment. 

21.  [Procedure  in  consistorial  and  maritime  causes,] — The  procedure  in 
Gonsistorial  and  maritime  causes  shall  be  as  nearly  as  may  be  the  same  as 
is  hereinbefore  provided  with  reference  to  ordinaiy  actions. 

22.  [Judgment  of  Sheriff  in  causes  not  exceeding  £25  to  beJinaL] — It 
shall  not  be  competent,  except  as  hereinafter  specially  provided  for,  to  re- 
move from  a  Sheriff  Court,  or  to  bring  under  review  of  the  Court  of  Session, 
or  of  the  Circuit  Court  of  Justiciary,  or  of  any  other  court  or  tribunal  what- 
ever, by  advocation,  appeal,  suspension,  or  reduction,  or  in  any  other 
manner  of  way,  any  cause  not  exceeding  the  value  of  twenty-five  pounds 
sterling,  or  any  interlocutor,  judgment,  or  decree  pronounced  or  which 
shall  be  pronounced  in  such  cause  by  the  Sheriff. 

23.  [Causes  of  any  value  may  be  tried  in  a  summary  way  by  consent  of 
all  the  parties,] — It  shall  be  competent  in  all  civil  causes  above  the  value 
of  twelve  pounds,  competent  before  the  Sheriff,  for  the  parties  to  lodge  in 
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process  a  minute,  signed  by  themselves  or  their  procuratois,  setting  forth 
their  agreement  that  the  cause  should  be  tried  in  the  summaiy  way  pro- 
Tided  in  the  said  first-recited  Act,  and  the  Sheriff  shall  thereupon  hear, 
try,  and  determine  such  action  in  such  summary  way,  and  in  such  case  the 
whole  powers  and  provisions  of  the  said  first-recited  Act  shall  be  held  appli- 
cable to  the  said  action :  Proyided  always,  that  the  parties,  or  any  of  them, 
shall  be  entitled  to  appear  and  plead  by  a  procurator  of  court. 

24.  [In  cases  exceeding  £26,  renew  Hmited  to  Jinal  judgments,  j(*c.] — ^It 
shall  be  competent,  in  any  cause  exceeding  the  value  of  twenty-five 
pounds,  to  take  to  review  of  the  Court  of  Session  any  interlocutor  of  a 
Sheriff  sisting  process,  and  any  interlocutor  giving  interim  decree  for  pay- 
ment of  money,  and  any  interlocutor  disposing  of  the  whole  merits  of  the 
cause,  although  no  decision  has  been  given  as  to  expenses,  or  although  the 
expenses,  if  such  have  been  found  due,  have  not  been  modified  or  decerned 
for ;  but  it  shall  not  be  competent  to  take  to  review  any  interlocutor, 
judgment,  or  decree  of  a  Sheriff,  not  being  an  interlocutor  sisting  process,  or 
giving  interim  decree  for  payment  of  money,  or  disposing  of  the  whole  merits 
of  the  cause  as  aforesaid ;  and  the  provisions  of  an  Act  passed  in  the  fiftieth 
year  of  the  reign  of  His  Majesty  King  George  the  Third,  intituled  An  Act  for 
abridging  (he  form  of  extracting  decrees  of  the  Court  of  Session  in  Scotland, 
and  for  the  regulation  of  certain  parts  of  the  proceedings  of  that  Court j  and 
also  the  provisions  of  an  Act  passed  in  the  sixth  year  of  the  reign  of  Hia 
Majesty  Eling  George  the  Fourth,  intituled  An  Act  for  the  better  regtdaUng 
of  the  forms  of  process  in  the  Courts  of  Law  in  Scotland,  are  in  so  far  as  in- 
consistent with  this  enactment,  hereby  repealed  :  Provided  always,  that 
when  any  interlocutor  shall  be  brought  under  review  of  the  Court  of  Ses- 
sion, it  shall  be  competent  for  that  Court  also  to  review  all  the  previous 
interlocutors  pronounced  in  the  cause. 

25.  [  Where  either  party  desires  it,  case  to  go  at  once  to  the  Inner  House.'] 
— ^All  cases  of  advocation  which  shall  come  to  depend  before  the  Court  of 
Session  may  be  brought  in  the  first  instance  before  one  or  other  of  the 
Divisions  of  the  Court  of  Session,  or  by  consent  of  both  parties  before  any 
Lord  Ordinary  in  the  Outer  House,  in  which  last  case  the  judgment  to  be 
pronounced  by  such  Lord  Ordinary  shall  be  final,  and  shall  not  be  subject 
to  review  by  the  Izmer  House,  or  by  appeal  to  the  House  of  Lords. 

26.  [Small  Debt  jurisdiction  extended  to  causes  not  exceeding  £12.] — And 
with  respect  to  small  debt  cases  not  exceeding  twelve  pounds  : 

The  provisions  of  the  said  first-recited  Act  shall  be  extended  to  all 
causes,  prosecutions,  applications  for  sequestration  and  sale,  and  other 
actions  and  proceedings  of  the  nature  set  forth  in  the  said  first-recited  Act, 
wherein  the  debt,  demand,  or  penalty  in  question,  or  the  fund  in  medio,  shall 
not  exceed  the  value  of  twelve  pounds,  exclusive  of  expenses  and  fees  of 
extract ;  and  the  said  first-recited  Act  shall  be  read  and  construed  as  if  the 
words  *'  twelve  pounds  "  were  substituted  for  the  words  "  eight  pounds 
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six  shillings  and  eightpence,''  wherever  these  latter  words  occnr  in  the 
said  first-recited  Act :  Provided  always,  that  in  any  case  in  which  a  decree 
pronounced  by  the  Sheriff  in  the  Small  Debt  Court  for  any  sum  exceeding 
eight  pounds  six  shillings  and  eightpence  shall  have  been  put  to  execution 
by  imprisonment,  the  party  so  imprisoned  shall  be  entitled  to  bring  such 
decree  under  review  of  the  Sheriff  by  way  of  suspension  and  liberation, 
and  such  suspension  and  liberation  shall  proceed  in  the  form  provided  for 
summary  petitions  by  this  Act 

Proceedings  in  Sequestbations  for  Rent. 

27.  And  with  respect  to  proceedings  before  the  Sheriff  Court  for 
sequestration  and  sale  for  recovery  or  in  security  of  rents,  be  it  enacted  as 
follows : 

IPetition  for  sequestration  may  also  conclude  for  payment,'] — ^Eveij 
petition  for  sequestration  and  sale  for  recovery  or  in  security  of  rents^ 
whether  such  petition  be  presented  after  the  term  of  payment  or  eurrente 
termino,  may  contain  a  prayer  for  a  decree  for  payment  of  the  rent  with 
reference  to  which  the  petition  is  presented,  and  it  shall  be  competent  to 
the  Sheriff  to  pronounce,  under  such  petition,  decree  for  payment  of  such 
rent  or  any  part  thereof,  and  every  such  decree  shall  be  extractable  in 
ordinary  form,  and  shall  otherwise  have  the  same  force  and  effect  in  eveiy 
respect  as  any  decree  for  payment  pronounced  in  any  petition  for  seques- 
tration and  sale  in  which  a  decree  for  payment  of  rent  might  be  com- 
petently inserted  before  the  passing  of  this  Act. 

28.  lOperation  of  provisions  in  first-recited  Act  extended,] — The  provi- 
sions of  the  said  first-recited  Act  for  the  summary  trial  and  determination 
of  sequestrations  for  rent  where  the  rent  or  balance  of  rent  does  not  exceed 
the  sum  of  eight  pounds  six  shillings  and  eightpence  (and  which  provi- 
sions are  made  applicable  by  this  Act  to  sequestration  for  rent  where  the 
rent  or  balance  of  rent  does  not  exceed  the  sum  of  twelve  pounds),  are 
declared  to  extend,  and  the  same  are  hereby  extended  to  all  sequestrations 
applied  for  cwrrmte  termino  or  in  security. 

Proceedings  in  Actions  of  Removing. 

29.  And  with  respect  to  actions  of  removing  before  the  Sheriff  Court, 
be  it  enacted  as  follows  : 

[Time  within  which  summons  may  be  raised,"] — It  shall  be  competent  to 
raise  a  summons  of  removing  at  any  time,  provided  there  be  an  interval 
of  at  least  forty  days  between  the  date  of  the  execution  of  the  summons 
and  the  term  of  removal,  or  where  there  is  a  separate  ish  as  regards  land  and 
houses  or  otherwise,  between  the  date  of  the  execution  of  the  summons 
and  the  ish  which  is  first  in  date. 

30.  [Lecute  containing  obligation  to  remove  equivalent  to  decree  of  remov- 
ing, provided  forty  days'*  notice  be  given,] — Where  any  land  or  heritages 
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are  held  under  probative  lease,  specifying  a  term  of  endurance,  such 
lease,  or  an  extract  thereof  from  the  books  of  any  court  of  record,  shall 
have  the  same  force  and  effect  in  every  respect  as  any  extract  decree  of 
removing  obtained  in  any  ordinary  action  of  removing  at  the  instance  of 
the  party,  granter  of  such  lease,  or  in  the  right  of  tiie  granter  of  such 
lease,  against  the  party  in  possession  under  such  lease,  whether  such  party 
in  possession  be  the  lessee  named  in  such  lease  or  not,  decerning  sucli 
party  in  possession,  his  family,  sub-tenants,  cottars,  and  dependants,  with 
their  goods  and  gear,  to  be  removed  and  ejected  &om  the  said  lands  or 
heritages  at  the  term  or  terms  corresponding  to  the  expiration  of  the  term 
or  terms  of  endurance  specified  in  such  lease  ;  and  such  lease  or  extract 
thereof  shall,  along  with  a  written  authority  signed  by  the  landlord  or  his 
fEkctor  or  agent,  be  a  sufficient  warrant  to  any  sheriff-officer  or  messenger- 
at-arms  of  the  county  within  which  such  lands  or  heritages  are  situate  to 
remove  and  eject  such  party  in  possession,  and  his  foresaids,  from  such 
lands  or  heritages  on  the  elapse  of  such  specified  term  or  terms  respec- 
tively, and  to  return  an  execution  thereof  in  common  form  :  Provided 
always,  that  previous  notice  to  remove  shall  be  given  to  such  party  in 
possession,  at  least  forty  days  before  the  expiration  of  the  term  of  endur- 
ance specified  in  such  lease,  or  where  the  lease  has  a  separate  ish  as 
regards  land  and  houses  or  otherwise,  at  least  forty  days  before  that  ish 
which  is  first  in  date,  by  causing  to  be  delivered  to  such  party  in  posses- 
sion, or  to  be  left  at  his  ordinary  dwelling-house,  or  to  be  transmitted  to 
his  known  address  through  the  post-office,  previous  to  the  commencement 
of  such  period  of  forty  days,  a  notice  by  a  sheriff-officer  of  the  county  in 
which  such  lands  or  heritages  are  situate,  or  messenger-at-arms,  in  the  form 
in  Schedule  (I.)  annexed  to  this  Act ;  and  a  certificate  endorsed  on  such 
lease  or  extract  that  such  notice  has  been  duly  given,  signed  by  a  sheriff- 
officer  of  such  county,  or  messenger-at-arms,  and  attested  by  one  witness, 
in  the  form  in  Schedule  (J.)  annexed  to  this  Act,  or  an  acknowledgment  to 
that  effect  endorsed  thereon  by  such  party  in  possession  himself,  or  by  his 
known  agent  on  his  behalf,  shall  be  sufficient  evidence  that  such  notice 
has  been  given :  Provided  also,  that  no  such  removal  or  ejectment  by 
virtue  of  this  enactment  shall  be  competent  after  six  weeks  have  elapsed 
from  the  expiration  of  the  term  of  endurance  specified  in  such  lease,  or 
where  the  lease  has  a  separate  ish  as  regards  land  and  houses  or  otherwise, 
after  six  weeks-  have  elapsed  from  that  ish  which  is  last  in  date ;  and  pro- 
vided further,  that  nothing  herein  contained  shall  be  construed  to  prevent 
any  proceedings  under  this  enactment  from  being  brought  under  suspen- 
sion in  conmion  form. 

31.  {^Letter  of  removal  granted  by  tenant  equivalent  to  decree  of  remov- 
ing, provided  forty  days*  notice  be  givenJ] — Where  any  tenant  in  possession 
of  any  lands  or  heritages  shall,  whether  at  the  date  of  entering  upon  his 
lease  or  at  any  other  time,  grant  a  letter  of  removal,  either  holograph  or 
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attested  by  one  witness,  in  the  form  in  Schedule  (K.)  annexed  to  this  Act, 
such  letter  of  removal  shall  have  the  same  force  and  effect  in  every  respect 
as  any  extract  decree  of  removing  obtained  in  any  ordinary  action  of 
removing  at  the  instance  of  the  party  to  whom  such  letter  of  removal  is 
granted,  or  of  the  party  in  his  right,  against  the  party  granter  of  such  letter 
of .  removal,  or  the  party  in  his  right  as  tenant^  decerning  such  party 
granter  of  such  letter,  or  such  party  in  his  right,  as  the  case  may  be,  hia 
family,  sub-tenants,  cottars,  and  dependants,  with  their  goods  and  gear, 
to  be  removed  and  ejected  from  the  said  lands  and  heritages  at  the  term 
or  terms  of  removal  respectively  specified  in  such  letter  of  removal ;  and 
such  letter  of  removal  shall  be  a  sufficient  warrant  to  any  sheriff-officer  of 
the  county  within  which  such  lands  and  heritages  are  situate  to  remove 
and  eject  such  party  granter  of  such  letter  of  removal,  or  such  party  in  his 
right,  and  his  foresaids,  from  such  lands  and  heritages,  on  the  elapse  of 
such  specified  term  or  terms  respectively,  and  to  return  an  execution 
thereof  in  common  form  :  Provided  always,  that  where  such  letter  of 
removal  shall  bear  date  more  than  six  weeks  before  the  term  of  removal, 
or  the  ish  first  in  date,  specified  in  such  letter  of  removal,  previous  notice 
to  remove  shall  be  given  to  the  party  granter  of  such  letter  of  removal,  or 
to  such  party  in  his  right,  at  least  forty  days  before  such  term  of  rejnoval, 
or  where  such  letter  of  removal  specifies  a  separate  ish  as  regards  lands 
and  houses  or  otherwise,  at  least  forty  days  before  that  ish  which  is  first 
in  date,  by  causing  to  be  delivered  to  such  party  granter  of  such  letter  of 
removal,  or  to  such  party  in  his  right,  or  to  be  left  at  his  ordinary  dwell- 
ing-house, or  to  be  transmitted  to  his  known  address  through  the  post- 
office,  previous  to  the  commencement  of  such  period  of  forty  days,  a  notice 
by  a  sheriff-officer  of  the  county  in  which  such  lands  or  heritages  are 
situate,  in  the  form  of  Schedule  (I.)  annexed  to  this  Act ;  and  a  certificate 
endorsed  upon  such  letter  of  removal  that  such  notice  has  been  duly  given, 
signed  by  a  sheriff-officer  of  such  county,  and  attested  by  one  witness,  in 
the  form  of  Schedule  (J.)  annexed  to  this  Act,  or  an  acknowledgment  to 
that  effect  endorsed  thereon  by  the  granter  of  such  letter  of  removal,  or 
other  party  in  his  right,  or  by  the  known  agent  of  the  granter  of  such 
letter  of  removal,  or  other  party  on  his  behalf,  shall  be  sufficient  evidence 
that  such  notice  has  been  given :  Provided  also,  that  no  such  removal  or 
ejectment  by  virtue  of  this  enactment  shall  be  competent  after  six  weeks 
have  elapsed  from  the  expiration  of  the  term  of  eo  durance  specified  in 
such  letter  of  removal,  or  where  such  letter  of  removal  has  a  separate  ish 
as  regards  lands  and  houses  or  otherwise,  after  six  weeks  have  elapsed 
from  that  ish  which  is  last  in  date  ;  and  provided  further,  that  nothing 
herein  contained  shall  be  construed  to  prevent  any  proceedings  under  this 
enactment  from  being  l>rought  under  suspension  in  common  form* 

32.  [^Arrears  offeu-duties  for  subjecU  of  small  amount  may  be  sued  for 
in  Sheriff  Court."] — And  whereas  it  is  desirable  that  the  jurisdiction  of  the 
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Sheriff  should  be  extended  to  qnestions  relating  to  non-payment  of  fen- 
duties  for  real  subjects  of  small  amount,  wherever,  in  subjects  not  exceeding 
in  yearly  value  the  sum  of  twenty-five  pounds,  the  vassal  shall  have  run 
in  arrear  of  his  feu-duty  for  two  years :  It  shall  be  competent  for  the 
superior  to  raise  an  action  before  the  Sheriff,  in  ordinary  form,  setting 
forth  that  the  subject  is  of  the  value,  and  that  the  feu-duty  has  run  in  ar- 
rear as  aforesaid,  and  concluding  that  the  vassal  should  be  removed  from 
his  possession,  and  that  warrant  to  that  effect  should  be  granted,  and  there- 
after the  cause  shall  proceed  in  the  manner  herein  provided  in  ordinary 
actions;  and  if  the  defendant  shall  fail  to  appear,  or  if  it  shall  be  proved  to 
the  Sheriff  by  such  evidence  as  he  may  require  that  the  subject  is  of  the 
value,  and  that  the  feu-duty  is  in  arrear  as  aforesaid,  he  shall  grant  war- 
rant in  terms  of  the  conclusions  of  the  summons,  which  warrant  shall  be 
executed  at  the  first  term  of  JVkUsunday  or  Martinmas,  which  shall  first 
occur,  four  months  after  the  same  is  issued  by  the  Sheriff,  and  such  war- 
rant, so  executed,  shall  have  the  effect,  in  relation  to  the  said  possession, 
of  a  decree  of  irritancy  6b  non  solutum  canonem :  Provided  always,  that  it 
shall  be  competent  to  the  vassal,  at  any  time  within  one  year  firom  the 
date  of  such  removal,  to  raise  an  action  of  declarator  in  the  Court  of  Ses- 
sion for  vindication  of  such  subject  on  any  ground  proceeding  on  challenge 
of  the  title  of  the  superior,  which  shall  not  be  called  in  question  before 
the  Sheriff  except  on  grounds  instantly  verified  by  the  titles  of  the  supe- 
rior, and  that  it  shall  be  competent  to  the  vassals,  at  any  time  before  such 
warrant  is  executed,  to  purge  the  irritancy  incurred  by  payment  of  the 
arrears  pursued  for,  with  the  expenses  incurred  by  the  superior  in  such 
proceedings ;  provided  also,  that  in  leases  for  a  longer  endurance  than 
twenty-one  years  the  landlord  shall  have  the  like  remedies  against  his 
tenant,  in  case  of  the  non-payment  of  rent,  mutaixa  mutandis,  that  are 
hereby  given  to  the  superior  against  his  vassaL 

33.  [^Libels  may  be  written  or  printed,  or  partly  both,  but  authenticated 
€u  libels  now  areJ] — And  in  respect  of  criminal  prosecutions  before  the 
Sheriff,  be  it  enacted  as  follows : 

The  principal  or  record  copies  of  all  criminal  libels  before  the  Sheriff 
Courts  may  be  either  written  or  printed,  or  partly  written  and  partly 
printed,  provided  that  the  same  shall  be  authenticated  in  the  same  man- 
ner as  the  written  criminal  libels  now  in  use  are  authenticated. 

34.  [^Libel  printed  or  partly  printed  to  be  inserted  in  record  bookJ] — 
When  a  criminal  libel  in  any  Sheriff  Court  is  either  wholly  or  partly 
printed,  a  copy  of  it,  either  wholly  or  partly  printed,  shall,  instead  of 
being  copied  in  writing  into  the  Record  Book  of  Court,  as  at  present,  be 
inserted  in  such  book,  either  in  its  proper  place  in  the  body  thereof  or  at 
the  end  of  the  volume  wherein  the  relative  procedure  is  recorded,  in  which 
last  case  it  shall  be  distinctly  referred  to  as  so  appended. 

36.  [The  will  of  criminal  libels  to  conttxin  two  diets  of  compearance  €U  in 


Pakt  L]  ^  SHERIFF  COURT  AOT,  1853.  585 

sehedule^  and  acaued  to  be  caUed  upon  ai  first  diet  to  plead  guilty  or  not 
SfuHfyJ] — In  the  prosecution  of  all  ciiminal  offences  which  shall  not  be 
tried  summarily,  the  will  of  the  criminal  libel  shall  contain  two  diets  of 
compearance  in  the  fonn  of  the  Schedule  (L.)  hereunto  annexed;  and,  at 
the  fint  of  such  diets,  which  shall  not  be  sooner  than  five  days  from  the 
service  of  the  libel,  the  court  sitting  in  judgment  shall  call  upon  the  ac- 
cused party  to  plead  guilty  or  not  guilty  to  the  crime  of  which  such  party 
may  be  therein  accused ;  and  if  such  party  shall  plead  guilty,  the  court 
shall  forthwith  pronounce  sentence  upon  such  party  according  to  the  form 
now  in  use ;  and  if  the  party  accused  shall  plead  not  guilty,  the  trial  of 
such  party  shall  take  place  on  the  second  diet  of  compearance  set  forth  in 
the  will  of  the  libel,  which  second  diet  shall  not  be  sooner  than  nine  dear 
days  after  the  first  diet,  and  at  such  second  diet  the  party  accused  shall 
again  be  called  upon  to  plead  as  aforesaid,  and  if  such  party  shall  then 
plead  guilty,  the  sentence  of  the  law  shall  be  forthwith  pronounced  ac- 
cording to  the  form  now  in  use ;  and  if  such  party  shall  plead  not  gmlty, 
A  jury  shall  then  be  empannelled,  and  the  trial  shall  proceed  and  be  fol- 
lowed out  according  to  law,  unless  the  diet  shall  be  farther  adjourned  or 
deserted  according  to  the  existing  law  and  practice. 

36.  [Sheriffnot  to  ask  party  more  than  once  to  p/ecu/.]— It  shall  not  be 
necessary  for  the  Sheriff  at  each  such  diet  to  ask  the  party  accused  more 
than  once  whether  such  party  pleads  guilty  or  not  guilty. 

Salarieb  of  Shebiffs  akd  Shebiff-Substituteb. 

37.  And  with  respect  to  the  salaries  and  remuneration  of  Shexifis  and 
Sheriff'Subetitutes,  be  it  enacted  as  follows  : 

[Salaries  of  Sheriffs  and  Sheriff-Substitutes  may  be  increased,  and 
additional  Sheriff-Substitutes  may  be  appointed.] — It  shall  be  lawful  to 
grant  to  any  Sheriff  such  salary  as  to  the  Commissioners  of  Her  Majesty's 
Treasury  may  seem  meet,  not  beiug  less  than  Five  hundred  pounds  by 
the  year,  and  to  any  salaried  Sheriff-Substitute  now  in  office,  or  to  his 
successor,  or  to  any  Sheriff-Substitute  who  may  be  hereafter  appointed 
by  virtue  of  this  Act,  such  salary  as  to  the  Ck>mmissioner8  of  Her 
Majesty's  Treasury  may  seem  meet,  the  same  not  in  any  case  exceeding 
One  thousand  pounds  by  the  year,  and  not  less  than  Five  hundred 
pounds  by  the  year ;  and  every  salary  payable  to  such  Sheriff  or  Sheriff- 
Bubstitute  shall  be  paid  by  four  equal  quarterly  instalments  out  of  the 
funds  from  which  the  salaries  of  Sheriffs  are  payable ;  and  it  shall  be 
lawful  for  Her  Majesty  and  her  heirs  and  successors,  upon  the  joint 
recommendation  of  the  Lord  President  of  the  Court  of  Session,  Her 
Majesty's  Advocate,  and  the  Lord  Justice-Clerk,  all  for  the  time  being,  to 
grant  authority  to  any  Sheriff  to  appoint  one  or  more  additional  Sheriff- 
Substitutes  ;  Provided  always,  that  such  joint  recommendation  shall 
•expressly  bear  that  the  appointment  of  such  additional  officer  or  officers 
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is  essentially  necessary  for  the  public  service ;  and  provided  also,  that  no 
more  than  two  additional  Sheriff-Substitutes  in  each  county  shall  be 
appointed  under  the  powers  hereby  conferred. 

38.  [Provision  for  retiring  allowance  to  Sheriffs  and  Skeriff'Substiiutea 
disabled  after  long  service.] — It  shall  be  lawful  for  the  CommlBsioners  of 
Her  Majesty's  Treasury  to  grant  to  any  person  who  has  held,  now  holds, 
or  may  hereafter  hold  the  office  of  Sheriff-Substitute  such  annuity  as  is 
by  the  said  second-recited  Act  authorised  to  be  granted  in  respect  of  long 
service  for  one  or  other  of  the  periods  specified  in  the  said  second-recited 
Act,  notwithstanding  such  service  may  not  have  been  continuous,  and 
may  have  been  in  different  counties ;  and  the  said  Conmiissioners  shall 
have  the  same  powers  of  granting  annuities  to  Sheriffs  in  respect  of  long 
service  as  are  conferred  by  the  said  second-recited  Act  and  by  this  Act 
with  reference  to  Sheriff-Substitutes,  and  such  annuities  shall  be  payable 
out  of  the  funds  from  which  the  salaries  of  Sheriffs  are  payable ;  Provided 
always,  that  no  such  annuity  shall  be  granted  to  any  Sheriff  or  Sheriff- 
Substitute,  xmless  the  periods  of  his  actual  service  as  Sheriff  or  Sheriff- 
Substitute,  as  the  case  may  be,  shall,  when  taken  together,  extend  to  one 
or  other  of  the  periods  of  service  specified  in  the  said  second-recited  Act ; 
and  that  in  computing  the  amoimt  of  retiring  allowance  of  such  Sheriffs 
the  emoluments  drawn  by  them  on  average  of  the  five  preceding  years 
shall  be  held  to  constitute  their  salary. 

39.  [Sheriff^  Salaries  to  be  in  lieu  o/aUfees^  ^.] — ^The  salaries  hence- 
forth to  be  paid  to  the  Sheriffs  and  Sheriffs-Substitute  shall  be  in  fall 
of  all  fees  and  emoluments  whatever.* 

40.  [Commissions  to  SheriffS'Substitute  to  extend  over  the  whole  county.] — 
The  conmiissions  already  granted  or  to  be  granted  by  all  Sheriffii  to  the 
Sheriffs^ubstitute  shall  extend  over  the  whole  county. 

41.  [Compensation  to  Sheriff  Ckrhs.] — In  case  tiie  operation  of  this 
Act  shall  affect  the  emoluments  of  any  sheriff-clerk  not  now  paid 
by  salary,  it  shall  be  competent  to  such  sheriff-clerks  to  apply  to  the 
Commissioners  of  Her  Majesty's  Treasury  of  Qreat  Britain  and  Ireland, 
who  shall  have  power,  upon  proof  to  their  satisfaction  of  the  diminution 
of  the  emoluments  of  such  sheriff-clerks  through  the  operation  of  this 
Act,  to  award  such  compensation  to  such  sheriff-clerks  respectively  as  to 


*  Excerpt    from    Queen's    Warrant 
augmenting  the  Salaries  of  the 
Sheriffs  and   Stewards -Depute 
and  their  Substitutes  in  Scot- 
land, dated  8d  January  1854. 
But  it  is  expressly  declared  that 
the  salaries  hereby  provided  to  the 
Sheriffs  and  Stewards-Depute    and 
their  substitutes  are  granted  in  full 
compensation  for  all  the  duties  of 
every  description  hitherto  performed 


by  or  which  may  be  hereafter  re- 
quired of  them — that  the  Sheriffs 
and  Stewards-Depute  and  their  sub- 
stitutes are  prohibited  and  excluded 
from  acting  as  referees  or  arbitrators 
in  every  case  of  reference  or  sub- 
mission not  specially  requued  of 
ihem  by  law,  and  that  the  said 
salaries  are  to  cover  and  include  all 
fees,  allowances,  expenses,  compen- 
sations, and  emoluments  whatever. 
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the  said  Commissioners  shall  seem  just ;  and  it  shall  be  in  the  power  of 
any  such  sheriff-clerk  to  require  that  he  should  be  paid  by  salary, 
in  terms  of  the  said  recited  Act  first  and  second  Vietoria,  chapter  one 
hundred  and  nineteen ;  and  it  shall  be  lawful  to  the  Commissioners  of 
Her  Majesty's  Treasury  to  adjust  the  salary  of  every  sheriff-clerk  now  in 
office,  and  who  is  paid  by  salary,  regard  being  had  to  the  expenses  of  such 
office,  as  may  seem  to  them  just. 

Pboyibiok  fob  the  Sittikos  of  Sheriff  Courts,  &c. 

42.  And  with  respect  to  the  sittings  of  the  Sheriff  Courts,  and  the 
more  efficient  operation  of  this  Act,  be  it  enacted  as  follows : 

[Sheriff  CourU  to  sit  such  days  during  session  for  despatch  of  civil 
business  as  may  he  fixed  by  Sheriff  and  approved  of] — Each  Sheriff  Court, 
except  those  held  at  a  place  where  an  ordinary  Sheriff-Substitute  does  not 
reside,  shall  sit  for  the  despatch  of  ordinary  civil  business  for  such  number 
of  days  weekly  during  the  session  as  shall  be  fixed  by  each  Sheriff  by  a 
regulation  of  court,  to  be  approved  of  by  the  said  Lord  President  and 
Lord  Justice-Clerk,  and  to  be  advertised  at  least  once  a  year  in  a  news- 
paper published  in  the  county,  or  where  there  is  no  such  newspaper,  in  a 
newspaper  published  in  some  county  immediately  adjoining. 

43.  [^Sheriffs  to  hold  three  sessions  in  each  year.] — ^Each  Sheriff  shall 
hold  three  sessions  in  each  year,  the  first  of  which  shall  commence  on  the 
fifteenth  day  of  January,  or  the  first  ordinary  court-day  thereafter,  and 
shall  continue  until  the  fifteenth  day  of  March  following,  and  the  second 
shall  commence  on  the  third  day  or  the  fourth  day  of  April,  and  shall  con- 
tinue until  the  thirty-first  day  of  July  following,  and  the  third  shall  com- 
mence on  the  first  day  of  October,  or  the  first  ordinary  court-day  thereafter, 
and  shall  continue  until  the  fifteenth  day  of  December  following ;  and  in  case 
at  any  time  there  shall  be  any  arrear  of  business  undisposed  of,  it  shall  be 
the  duty  of  the  Sheriff  from  time  to  time  to  appoint  additional  court-days, 
whether  in  time  of  session  or  vacation,  for  the  purpose  of  disposing  of 
such  airear. 

44.  ^Sheriff  may  act  in  time  of  vacation."] — All  summary  causes  may 
proceed  equally  during  vacation  as  during  session ;  and  it  shall  be  com- 
petent to  the  Sheriff,  if  he  thinks  fit,  to  pronounce  interlocutors  in  time  of 
vacation,  in  all  causes,  whether  summary  or  not. 

45.  [Sheriff  to  fix  one  court-day  in  each  wtcation  for  despatch  of  ordi- 
nary court  business,] — ^The  Sheriff  shall,  before  the  termination  of  each 
session,  appoint  at  least  one  court-day  during  each  vacation  for  the 
despatch  of  all  ordinary  civil  business,  including  the  calling  of  new 
causes,  and  the  receipt  of  condescendences,  defences,  and  other  papers, 
which,  if  the  Court  had  not  been  in  vacation,  would  have  required  to  be 
previously  lodged. 

46.  [Sittings  to  be  held  by  Sheriffs  in  their  cowUies,] — Every  Sheriff 
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shally  unless  prevented  by  indisposition  or  other  unavoidable  canse,  hold 
annually  in  his  county  sittings  for  the  discharge  of  the  judicial  business 
of  the  county;  that  is  to  say,  the  Sheriffs  of  Sutherland,  Caithness,  and 
Inverness,  Ross  and  Cromarty,  Argyle,  Banff,  and  Elgin  and  Nairn,  shall 
hold  three  such  sittings,  and  the  Sheriffs  of  the  other  counties  shall  hold 
four  such  sittings,  in  the  course  of  the  year ;  and  such  sittings  shall  con- 
tinue until  the  causes  ready  for  trial  or  hearing  when  such  sittings  com- 
mence be  disposed  of;  and  such  sittings  shall,  except  as  regards  the 
counties  of  Boss,  Inverness,  and  Argyle,  be  held  at  each  of  the  places  within 
his  county  at  which  the  ordinary  courts  of  the  Sheriff-Substitutes  are 
held,  and  such  other  places  as  the  Sheriff,  with  approval  of  the  Secretary 
of  State  for  the  Home  Department,  may  appoint,  and  as  regards  the 
counties  of  Boss,  Inverness,  and  Argyle  at  such  places  as  the  Sheriff,  with 
approval  of  the  Secretary  of  State,  may  appoint:  Provided  always,  that 
the  Sheriffs  of  the  said  three  counties  shall  at  least  twice  a  year  hold  one 
such  sitting  at  each  of  the  places  at  which  the  ordinary  courts  of  the 
Sheriff-Substitutes  are  held ;  and  each  Sheriff  shall  give  due  notice  to  the 
county  of  the  times  and  places  of  such  sittings,  and  such  sittings  shall 
take  place  at  intervals  of  not  less  than  six  weeks ;  and  each  Sheriff  shall, 
once  in  the  year,  go  on  the  Small  Debt  Circuit  in  use  to  be  held  by  the 
Sheriff-Substitute,  and  shall  on  such  occasions,  in  addition  to  holding  the 
Small  Debt  Court,  despatch  as  much  of  the  ordinary  business  as  may  be 
ready  for  adjudication,  or  as  time  may  permit;  and  each  Sheriff  diall 
annually,  within  ten  days  after  ,the  twelfth  day  of  November,  make  a 
return  to  Her  Majesty's  Principal  Secretary  of  State  for  the  Home  Depart- 
ment of  the  number  of  sittings  held  by  him,  and  of  the  periods  of  holding 
each  such  sitting,  in  the  immediately  preceding  year,  stating  the  cause  of 
absence  in  case  the  sittings  herein-before  directed  shall  not  have  been  held 
by  him  in  terms  of  this  Act ;  provided  that  none  of  the  said  provisions 
shall  extend  to  the  counties  of  Orkney  and  Shetland,  and  Midlothian  and 
Lanark;  and  so  much  of  an  Act  passed  in  the  first  and  second  year  of  the 
reign  of  Her  present  Majesty,  intituled  An  Act  to  regulate  the  constitution 
and  jurisdiction  and  forms  of  process  of  the  Sheriff  Courts  in  Scotland  (1 
and  2  Vict.  c.  119)  as  relates  to  the  courts  to  be  held  by  each  Sheriff- 
Depute  in  his  county,  excepting  the  said  counties  of  Orkney  and  Shellandj 
is  hereby  repealed. 

47.  \Sheriffmny  sign  interlocutors  when  Jurth  of  his  county,'] — It  shall 
be  lawful  for  any  Sheriff  to  pronounce  and  sign  any  interlocutor,  judg- 
ment, or  decree  when  forth  of  his  sheriffdom;  and  such  interlocutor, 
judgment,  or  decree  shall  have  all  the  like  force  and  effect  as  if  pronounced 
and  signed  by  the  Sheriff  while  within  the  limits  of  his  sheriffdom. 

48.  {^Privilege  of  Members  of  College  of  Justice  abolished.] — No  person 
whatsoever  shall  be  exempt  from  the  jurisdiction  of  the  Sheriff  Court,  in 
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any  cause,  on  acconnt  of  privilege  by  leaaon  of  being  a  member  of  the 
College  of  Justice.* 

49.  ICourt  of  Session  to  frame  tables  of  fees.^—The  Coxat  of  Session 
shall  be  and  is  hereby  authorised  and  required  to  frame  from  time  to  time 
a  table  or  tables  of  fees  for  business  in  the  Sheriff  Courts  of  Scotland,  and 
such  table  or  tables  of  fees  so  framed  shall  be  submitted  to  the  Secretary 
of  State  for  the  Home  Department,  and  if  approved  of  shall  form  the  rule 
of  professional  chaige  for  business  performed  in  such  Courts. 

60.  llnterpretation  Clause.'] — In  construing  this  Act,  unless  where  the 
context  is  repugnant  to  such  construction,  the  word  ''Sheriff"  shall  be 
held  to  include  ''Sheriff-Substitute;''  the  word  "tenant"  shall  include 
sub-tenant ;  and  the  word  "  lease  "  shall  include  sub-lease. 

51.  [Recited  Acts^  jrc.,  repealed,'] — The  said  recited  Acts,  and  all  laws, 
statutes.  Acts  of  Sederunt,  and  usages  now  in  force,  shall  be  and  the  same 
are  hereby  repealed,  but  that  in  so  far  only  as  may  be  necessary  to  give 
effect  to  the  provisions  of  this  Act,  and  no  further  or  otherwise. 

62.  [Act  to  take  effect  from  1st  Nao.  1853.]— This  Act  shall  take  effect 
from  and  after  the  first  day  of  Novemha  One  thousand  eight  himdred  and 
fifty-three. 


SCHEDULES  referred  to  in  the  foregoing  Acta. 

SCHEDULE  (A). 

Petitory  Summons. 
A,B,,  Sheriff  of  the  county  of  to  of&cers 

of  court,  jointly  and  severally  :  Whereas  it  is  shown  to  me  by  CD, 
[design  him],  pursuer,  against  E.F,  [design  him],  defender,  in  terms  of  the 
conclusions  underwritten  :  Therefore  the  defender  ought  to  be  decerned 
to  pay  to  the  pursuer  the  sum  of  contained  in  a  bill 

drawn  by  the  pursuer  upon  and  accepted  by  the  defender,  dated 

and  payable  after  date,  with  the  legal  interest 

thereof,  till  payment  [or  to  make  delivery  to  the  pursuer  of 
sold  by  the  defender  to  him ;  or  to  pay  to  the  pursuer  the  sum  of 

for  goods  sold  by  the  pursuer  to  the  defender,  per  account 
commencing  the  day  of  and  ending  the 

day  of  annexed  hereto ;  or  to  pay  to  the  pursuer 

the  sum  of  being  damages  sustained  by  the  pursuer 

*  The  Act  13  and  14  Vict.  c.  86,  action  or  proceeding,  either  original 

(to  facilitate  procedure  in  the  Gouxt  or   by  way  of   review,  before  the 

of   Session),   enacts    (2  17)    "that  Court  of  Session  which  could  not 

no  member  of  the  College  of  Justice  have  been  instituted  by  him  before 

shall,  in  respect  of  any  privilege  as  such  Court  if  he  had  not  been  a 

such,  be  entitled  to  institute  any  member  of  the  College  of  Justice." 
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in  consequence  of  the  defender  having  slandered  lihe  pmsaer  by  stating 

w  otherwise,  according  to  (he  natwre  and  circwnstancet 
of  the  action],  with  expenses  :  And  my  will  is  that  ye  summon  the  de- 
fender to  compear  in  my  court-house,  at  ,  upon  the 
sixth  day  next  after  the  date  of  your  citation,  in  the  hour  of  cause,  with  ) 
continuation  of  days,  to  answer  in  the  premises ;  with  certifieation  in  the 
case  of  fedlure,  of  being  held  as  confessed ;  [and  if  arrestment  on  the  de- 
pendence is  required,  add]  and  that  ye  arrest  in  security  the  defender's 
goods,  monies,  debts,  and  effects.    Qiven  at                                            the 

day  of 

G.  H,,  Sheriff-clerk. 

Svmvmons  of  (JounJt  and  Beckoning  and  Payment. 

A,B.,  dx,  [as  hefore]  :  Whereas,  dx,  [as  before]  :  Therefore  the  defender 
ought  to  be  decerned  to  produce  before  me  a  full  account  of  his  intromis- 
sions as  cashkeeper  to  the  pursuer  [or  othertoise,  as  the  case  may  he],  that 
the  true  balance  due  to  the  pursuer  thereon  may  be  ascertained ;  and  the 
defender  should  be  decerned  to  pay  to  the  pursuer  such  sum  as  may  be 
found  to  be  the  true  balance  on  said  account,  with  the  interest  which 
may  be  due  thereon  ;  and  if  he  faH  to  produce  such  account  the  defender 
should  be  decerned  to  pay  to  the  pursuer  the  sum  of 
which  should  in  that  case  be  held  to  be  the  balance  due,  with  interest 
thereon  from  the  day  of  with  expenses : 

And  my  will  is,  dsc.  [as  before]. 

Summons  of  MultipUpoinding. 

A.B,,  dec.  [as  before]  :  Whereas  it  is  shown  to  me  by  A.B.  [deeign  hvm\, 
pursuer  against  CD.  [design  him\,  common  debtor,  and  K.L.  [insert 
namss  and  designations  of  the  other  defenders,  and  state  who  is  the  real  raiMr], 
alleged  creditors  of  the  said  CD.,  in  terms  of  the  conclusions  under- 
written :  Therefore  it  should  be  declared  that  the  pursuer  is  holder  of 
a  fund  in  medio  [specify  the  amount  or  nature  of  it\  and  is  only  liable  in 
single  payment  of  the  said  fund  to  those  having  right  thereto ;  and  the 
defenders  should  produce  their  claims,  and  the  pursuer  should  be  decerned 
to  pay  the  said  fund,  deducting  his  expenses  of  process,  in  such  way  as 
may  be  just ;  and  such  of  the  defenders  as  shall  be  found  to  have  no  right 
should  be  prohibited  from  troubling  him  in  time  coming :  And  my  will 
is,  dsc.  [as  brfore]. 

SCHEDULE  (B). 

[DaW]  Beponing  Note. 

In  the  action  A.  against  B. 
The  defender  craves  to  be  reponed  against  the  decree  in  absence,  dated 
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[add,  where  necessary,  so  far  ob  unimplemented.]    The 
expenses  decerned  for  are  conaigned  with  the  sheriff-clerk. 

A,,  Defender. 
lOr}  C,  Agent  for  defender. 


SCHEDULE  (C). 
Notice  of  Appearance. 
In  the  action  A.  against  B. 
B,  Idesign  him,  defender,  enters  appearance  to  defend  said  action. 

B.,  Defender. 
[Or^  D.,  Agent  for  defender. 


SCHEDULE  (D). 
Minute  at  the  first  calling  of  Cause,  and  where  Defender  makes  Compearcmce, 
Edinburgh  1853  Act  Alt 

The  defender's  procurator  stated  that  the  defence  was  [here  state  sue- 
cinctly  the  ground  of  defence,  dilatory  or  peremptory,  cm]  no  title  to  pursue, 
or  prescription,  or  the  goods  specified  in  account  libelled  were  not  ordered 
or  not  received  by  defender,  or  compensation,  conform  to  account  due  by 
pursuer,  amounting  to  £  herewith  produced,  or  the  de- 

fender, who  was  drawer  of  the  bill  sued  on,  received  no  notice  of  dis- 
honour, or  otherufise,  in  like  manner,  as  the  case  moAf  he. 


SCHEDULE  (E). 
Petition, 


Unto  the  Sheriff 


A,  B,  V.  C,  D. 

Or,  In  the  action  presently  before  your  Lordship, 

A.  B,  V.  C,  D. 
The  petitioner  humbly  showeth, 

That  \here  state  briefly  the  cvrcuTOstances,  cui]  of  this  date 
the  effects  of  were  duly  sequestrated,  and  it  is  now  neces- 

sary to  sell,  or  whereas  an  action  between  for  the  price  of 

a  horse  is  now  depending  before  your  Lordship,  and  it  is  expedient  or 
necessary  to  sell  the  said  horse,  or  in  consequence  of 
wrongously  and  imwarrantably  using,  or  disposing  of  and  making  away 
with,  or  encroaching  on,  or  withholding  and  refusing  delivery  o^  the 
property,  effects,  or  documents  of,  as  the  case  may  he. 

May  it  therefore  please  your  Lordship  to  grant 

warrant  of  sale,  or  for  delivery,  or  for  interdict,  dkc,  dx»  dhe. 
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SCHEDULE  (F). 

Form  of  Execviion  of  Summons  or  Petition. 

This  summons  [or  petition]  executed  [or  served]  by  me  [insert  name} 
sheriff-officer,  against  [or  upon]  [insert  name  or  names]  defender,  [or  de- 
fender, or  respondent,  or  respondents],  [state  whether  personally  or  other- 
wise'], in  presence  of  [insert  name  and  designation  of  witness],  this 
day  of  eighteen  hundred  and  years. 

E,F.,  Sheriff-officer. 
L,M,,  witness. 

SCHEDULE  (G). 

Citation  of  Witnesses  and  Havers, 

CD,  [design  him].    You  are  hereby  cited  to  attend  in  the  Sheriff 

Court  of  the  county  of  on  the 

day  of  at  o'clock,  within 

to  give  evidence  for  the  pursuer  [or  defender]  in  the  action  at  the  instance 

of  A,  [design  him],  pursuer,  against  B.  [design  him],  defender,  and  that 

under  the  penalty  of  forty  shillings  sterling  if  you  fail  to  attend.      [If  a 

haver,  say,]    And  you  are  required  to  bring  with  you  [specify  doeammts 

regtiired].    Dated  this  day  of 

EJ*.,  Sheriff-officer. 

ExeciUion  against  Witnesses  and  Havers, 

Upon  the  day  of  I  duly  cited  CD,  [design 

him]  to  attend  in  the  Sheriff  Court  of  the  county  of  on 

the  day  of  at  o'clock,  within 

to  give  evidence  for  the  pursuer  [or  defender],  in  the 

action  at  the  instance  of  A,  [design  him],  pursuer,  against  B,  [design  him], 

defender.    [If  a  haver,  say,]  And  I  also  require  him  to  bring  with  him 

[specify  docwments].    This  I  did  by  delivering  a  just  copy  of  citation  to 

the  above  effect,  signed  by  me,  to  the  said  CD,  personally  [or  otherwise^  as 

the  case  may  he]. 

E.F,,  Sheriff-officer. 


SCHEDULE  (I.) 

Notice  to  remove, 

[Place  and  date,] 

You  are  required  to  remove  from  the  farm  of  [insert  lutme  by  which 

usually  known]y  at  the  term  of  next,  as  to  the  houses  and 

grass,  and  at  the  separation  of  the  crop  firom  the  ground  as  to  the  arable 
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land  [pnuthe  ccue  may  5e],  in  terms  of  the  lease  thereof  [or  in  terms  of 

your  letter  of  removal]^  dated 

EJ'.^  Sheriff-officer. 
lAddress]  O.H.  [design  hmJ] 


SCHEDULE  (J). 

Certificate  of  Notice  to  remove, 

[Place  and  daU,'\ 

I,  E.F»f  sheriff-officer  of  the  connly  of  certify,  that 

on  the  day  of  notice  to  remove,  in  terms  of 

this  lease  [or  letter  of  removal]  at  next  [according  to  ths 

terTM  of  the  notice'],  was,  in  presence  of  LJ£.  [designlmi],  subscribing  wit- 
ness, given  by  me  to  O.H,,  the  tenant,  by  delivering  such  notice  to  him 
personally  [or  by  leaving  such  notice  at  his  ordinary  dwelling-house  at 

,  or  by  transmitting  such  notice  to  him  through  the  post- 
office  to  his  known  address^  as  follows :  {in$ert  address  to  which  notice 
sent)"]. 


L*M,,  witness. 


E.F.^  Sheriff-officer. 


SCHEDULE  (K). 

Letter  of  Bevnoval, 

[Place  and  doUeJ] 

SiB, — I  am  to  remove  from  the  form  of  [insert  name  by  whdch  usually 

knoym],  at  the  term  of  eighteen  hundred  and 

as  to  the  house  and  grass,  and  at  the  separation  of  the  crop  from  the 

ground  as  to  the  arable  land  [or  as  the  case  may  he\, 

I  ami, 

Your  obedient  servant, 

[Sign^  hy  the  Tenant.'] 
[Address,] 

Note,'—JI  this  letter  is  not  holograph  of  the  granter  of  it,  it 
must  be  attested  by  one  witness,  thus,— - 

L,M,,  witness. 


SCHEDULE  (L). 

Herefor  it  is  my  will,  and  I  command  you,  that  on  sight  hereof  ye 
pass,  and  in  Her  Majesty's  name  and  authority  and  mine  lawfully  sum- 
mon, warn,  and  charge  the  said  [accused  party]  to  compear  personally 
before  me,  or  any  of  my  substitutes,  in  a  court  to  be  holden  by  us,  or  any 
of  us,  at  upon  the  day  of 

So 
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in  the  hour  of  cause,  at  o'doclc,  foienoon,  for  the  fiist 

diet^  there  to  plead  guilty  or  not  guilty,  and  to  underlye  the  law  for  the 
crimes  above  mentioned ;  and  alHO,  if  required,  upon  the 
day  of  for  the  second  diet,  at  o'clock, 

forenoon,  again  to  plead  guilty  or  not  guilty,  and  to  underlye  the  law  as 
aforesaid  ;  as  also,  if  required  for  the  said  second  diet  alternately,  that  ye 
summon  an  assize  hereto,  being  not  fewer  than  the  number  of  forty-five 
persons,  together  with  such  witnesses  as  best  know  the  verity  of  the 
premises,  whose  names  are  hereto  subjoined  in  a  list  subscribed  by  the 
complainer  personaUy,  or  at  their  dwelling  places,  all  to  compear  before 
me  or  any  of  my  substitutes,  time  and  place  of  said  second  diet  of  com- 
pearance. 

lAnd  80  on  to  the  end  of  the  will  now  in  common  ueeJ] 


16  &  17  Vict  c.  92. — ^An  ACT  to  diminish  the  number  of 
Sheriffs  in  Scotland,  and  to  unite  certain  counties  in 
Scotland  in  so  far  as  regards  the  jurisdiction  of  the 
Sheriff.— 20th  August  1863. 

Whereas  it  is  expedient  that  the  number  of  Sherifb  in  Scotland  should  be 
diminished,  and  that  provision  should  be  made  for  uniting  certain 
counties  in  so  far  as  regards  the  jurisdiction  of  the  Sheriff :  Be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  {^Countiee  specified  in  schedule  to  be  unUed,  and  provision  for  die* 
charge  of  the  functions  of  Sheriff  of  ^  united  counHes,"] — ^Whenever  a 
vacancy  shall  occur  in  the  office  of  Sheriff  of  any  counties  or  county  speci- 
fied in  the  schedule  hereunto  annexed,  such  counties  or  county  and  the 
other  counties  or  county  named  and  included  therewith  in  the  said 
schedule  shall  be  united  into  one  sheriffdom,  under  the  title  specified  in 
the  said  schedule,  and  the  functions  of  the  Sheriff  of  the  counties  or 
county  in  which  the  vacancy  shall  occur  shall  thereupon  devolve  on  and 
be  dischaiged  by  the  Sheriff  of  such  other  counties  or  county  so  included 
therewith ;  and  such  Sheriff  shall  thereafter  be  and  be  denominated  the 
Sheriff  of  the  said  united  counties  and  sheriffdom,  without  the  necessity 
of  any  new  commission  being  issued  in  his  fieivour,  and  shall  have  and 
exercise  all  the  jurisdiction,  powera,  privileges,  and  authority  competent 
to  the  Sherifb  of  the  said  counties  respectively. 

S.  [Cotm/y  of  Peebles  to  be  united  with  County  of  Midlothian,} — ^When- 
ever a  vaeancy  shall  occur  in  the  office  of  Sheriff  of  the  county  of  PeAles 
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the  said  county  shall  be  tmited  with  the  county  of  Midlothian  into  one 
aheiiffdom,  to  be.  called  the  BheiiflTdom  of  Midtothian  and  Peebles,  and  the 
Innctions  of  the  Sheriff  of  the  said  connty  of  Peebles  shall  thereupon 
devolve  on  and  be  dischaiged  by  the  Sheriff  of  Midloih4an,  who  shall  be 
and  shall  be  denominated  the  Sheriff  of  Midlothian  and  Peebles,  with- 
out the  necessity  of  any  new  commission  being  issued  in  his  &vour,  in 
like  manner  and  to  the  like  effect  as  is  herein-before  provided. 

3.  INo  separate  appointmenis  to  be  made  to  the  office  of  Sheriff  of 
counties  to  be  united,'] — No  separate  appointment  shall  hereafter  be  made 
to  the  office  of  Sheriff  of  the  said  county  of  Peebles,  or  of  any  of  the 
counties  specified  in  the  said  schedule,  but  appointment  shall  only  be 
made  to  the  office  of  Sheriff  of  such  united  counties  or  sheriffdoms  aa 
vacancies  shall  occur  after  such  union  as  aforesaid. 

4.  {Samng  rights^  privileges,  and  liabilities  of  counties,'] — Provided 
always,  that,  excepting  as  regards  the  person  by  whom  the  office  of  Sheriff 
shall  be  held  and  discharged,  nothing  herein  contained  shaU  affect  or 
alter  in  any  way  the  rights,  privileges,  or  liabilities  of  the  said  counties 
respectively. 

6.  [I^ieriffs  of  united  counties  not  to  be  entitled  to  additional  salary,'] — 
Provided  also,  that  nothing  herein  contained  shall  give  any  right  to  the 
Sheriff  of  any  such  united  counties  to  any  additional  salary  beyond  that 
eiyoyed  by  him  as  Sheriff  of  any  counties  or  county  prior  to  any  vacancy 
occurring  as  aforesaid. 

SCHEDULE  referred  to  in  the  foregoing  Act. 


Conntiai  to  be  XTnited. 


1. 


2. 


The  Gonnty  of  Suther- 
land and  the  Oounty 
of  Oaithness. 

The  County  of  Banff 
and  the  Comities  of 
Elgin  and  Nairn. 

3.  The  Comity  of  Linlith- 

gow, and  the  Comi- 
ties of  Clackmannan 
andEinroBB. 

4.  The  County  of  Dum- 

barton and  the  County 
of  Bute. 

The  County  of  Hadding- 
ton and  Uie  County  of 
Berwick. 

The  County  of  Box- 
burgh  and  the  County 
of  Selkirk. 
7.  The  County  of  Wigton 
and  the  Stewartry  of 
Eirkoudbright 


5. 


6. 


Title  of  Sheriffdom. 


Sutherland   and 
Caithness. 

Banff,  Elgin,  and 
Nairn. 

Linlithgow,  Clack- 
mannan,  and  Ein- 
rosB. 

Dumbarton  andBute. 


Haddington  and  Ber- 
wick. 

Boxburgh   and  Sel- 
kirk. 

Wigton    and    Eixk- 
cudbright. 


Title  of  Sheriff. 


The  Sheriff  of  Suther- 
land and  Caithness. 

The  Sheriff  of  Banff, 
Elgin,  and  Nairn. 

The  Sheriff  of  Linlith- 
gow,  Clackmannan, 
and 


The   Sheriff    of   Dum- 
barton and  Bute. 

The  Sheriff  of  Hadding- 
ton and  Berwick. 

The    Sheriff    of    Box- 
burgh and  Selkiik. 

The  Sheriff  of  Wigton 
and  Eirkcudbright 
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33  &  34  Vict.  c.  86.— An  ACT  to  amend  and  extend  the  Act 
sixteenth  and  seventeeth  Victoria,  chapter  ninety-two, 
to  make  further  provision  for  uniting  Counties  in  Scot- 
land in  so  far  as  regards  the  Jurisdiction  of  the  Sheriff; 
and  also  to  make  certain  provisions  regarding  the  Duties 
of  Sheriffs  and  SheriSs-Suhstitute  in  Scotland. — ^9th 
August  1870. 

Whereas  it  Ib  expedient  to  amend  and  extend  the  Act  edxteenth  and 
seventeenth  Victoria,  chapter  ninety-two,  and  to  make  further  proriaion 
for  uniting  counties  in  Scotland  in  so  far  as  regards  the  jurisdiction  of  the 
Sheriff;  and  also  to  make  certain  proyiBions  regarding  the  duties  of 
Sheriffs  and  Sheriffis-Substitute  in  Scotland : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  [County  of  Kincardine  to  be  united  to  county  of  Aberdeen.'] — The 
county  of  Kinciudine,  the  office  of  Sheriff  whereof  is  now  vacant,  shall  be 
and  is  hereby  united  with  the  comity  of  Aberdeen  into  one  sheriffdom,  to 
be  called  the  Sheriffdom  of  Aberdeen  and  Kincardine,  and  the  functions 
of  the  Sheriff  of  the  said  county  of  Kincardine  shall  devolve  on  and  are 
hereby  devolved  on  and  shall  be  discharged  by  the  Sheriff  of  the  county 
of  Aberdeen,  who  shall  be.  and  shall  be  denominated  the  Sheriff  of  Aber- 
deen and  Kincardine,  without  the  necessity  of  any  new  commission  being 
issued  in  his  favour. 

2.  [County  of  Banff  to  be  united  with  counties  of  Aberdeen  and  Kincar- 
dine, and  counties  of  Elgin  cmd  Nairn  to  be  united  with  county  oflnvemessJ] 
Whenever  a  vacancy  shall  occur  in  the  office  of  Sheriff  of  Banff,  Elgin,  and 
Nairn,  the  said  counties  shall  be  disunited  and  shall  no  longer  constitute  one 
sheriffdom,  and  the  county  of  Banff  shall  be  united  with  the  counties  of  Aber- 
deen and  Kincardine  into  one  sheriffdom  to  be  thereafter  called  the  sheriff- 
dom of  Aberdeen,  Kincardine,  and  Banff,  and  the  functions  of  the  Sheriff  of 
the  said  county  of  Banff  shall  thereupon  devolve  on  and  be  discharged  by  the 
Sheriff  of  Ab^een  and  Kincardine,  who  shall  be  and  shall  be  denominated 
the  Sheriff  of  Aberdeen,  Kincardine,  and  Banff,  without  the  necessity  of  any 
new  commission  being  issued  in  his  favour ;  and  the  counties  of  Elgin  and 
Nairn  shall  in  like  manner  be  united  nvith  the  county  of  Inverness  into 
one  sheriffdom,  to  be  called  the  sheriffdom  of  Inverness,  Elgin,  and  Nairn, 
and  the  functions  of  the  Sheriff  of  the  counties  of  Elgin  and  Nairn  shall 
thereupon  devolve  on  and  be  discharged  by  the  Sheriff  of  the  county  of 
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Inyemess,  who  shall  be  and  shall  be  denominated  the  Sheriff  of  Inver- 
ness, Elgin,  and  Nairn,  without  the  necessity  of  any  new  commission 
being  issued  in  his  favour. 

3.  [Counties  of  Orkney  and  Shetland  to  be  %tnUed  with  county  ofCaUh-' 
ness,  and  county  of  Sutherland  to  be  united  with  comUies  of  Rose  and  CrO' 
martyJ] — ^The  counties  of  Sutherland  and  Caithness  are  hereby  disunited, 
and  shall  no  longer  constitute  one  sheriffdom,  and  the  counties  of  Orkney 
and  Shetland,  the  office  of  sheriff  whereof  is  now  vacant,  shall  be  and  are 
hereby  united  with  the  county  of  Caithness  into  one  sheriffdom  to  be  called 
the  sheriffdom  of  Caithness,  Orkney,  and  Shetland,  and  the  now  existing 
sheriff  of  Sutherland  and  Caithness  shall  be  and  is  hereby  relieved  and 
discharged  of  his  office  of  Sheriff,  in  so  &r  as  regards  the  county  of  Caith- 
ness  ;  and  the  counties  of  Ross  and  Cromarty,  the  office  of  Sheriff  whereof 
is  now  vacant,  shall  be  and  is  hereby  united  with  the  county  of  Suther- 
land into  one  sheriffdom,  to  be  called  the  sheriffdom  of  Boss,  Cromarty, 
and  Sutherland ;  and  the  functions  of  the  Sheriff  of  the  said  counties  of 
Boss  and  Cromarty  shall  devolve  and  are  hereby  devolved  on  and  shall  be 
discharged  by  the  Sheriff  of  Sutherland,  who  shall  be  and  shall  be  deno- 
minated the  Sheriff  of  Boss,  Cromarty,  and  Sutherland,  without  the 
necessity  of  any  new  commission  being  issued  in  his  favour. 

4.  [County  of  Linlithgow  to  be  united  with  the  county  of  Mid-Lothian, 
and  the  county  of  Kinross  to  he  united  with  the  county  of  Fife."] — Whenever 
a  vacancy  shall  occur  in  the  office  of  Sheriff  of  Linlithgow,  Clackmannan, 
and  Kinross,  the  said  counties  shall  be  disunited  and  shall  no  longer  con- 
stitute one  sheriffdom,  and  the  county  of  Linlithgow  shall  be  united  with 
the  county  of  Mid-Lothian  into  one  sheriffdom,  to  be  called  the  sheriffdom 
of  Mid-Lothian  and  Linlithgow,  and  the  functions  of  the  said  Sheriff  of 
Linlithgow  shall  thereupon  devolve  on  and  be  discharged  by  the  Sheriff 
of  Mid-Lothian,  who  shall  be  and  shall  be  denominated  the  Sheriff  of 
Mid-Lothian  and  Linlithgow,  without  the  necessity  of  any  new  conmiis- 
sion  being  issued  in  Ms  favour ;  and  the  county  of  Kinross  shall  be  united 
with  the  county  of  Fife  into  one  sheriffdom  to  be  called  the  sheriffdom  of 
Fife  and  Kinross,  and  the  functions  of  the  Sheriff  of  Kinross  shall  there- 
upon devolve  on  and  be  disclucrged  by  the  Sheriff  of  Fife  who  shall  be  and 
shall  be  denominated  the  Sheriff  of  Fife  and  iCinross,  without  the  neces- 
aity  of  any  new  commission  being  issued  in  his  favour ;  and  the  county  of 
Clackmannan  shall  be  united  with  the  coimty  of  Stirling  into  one  sheriff- 
dom to  be  called  the  sheriffdom  of  Stirling  and  Clackmannan,  and  the 
functions  of  the  Sheriff  of  Clackmannan  shall  thereupon  be  devolved  on 
and  be  discharged  by  the  Sheriff  of  Stirling,  who  shall  be  and  shall  be 
denominated  the  Sheriff  of  Stirling  and  Clackmannan. 

5.  [County  oj  Haddington  to  be  united  wUh  the  county  of  Mid-Lothian^  and 
the  county  of  Berwick  to  be  united  with  the  counties  of  Roxburgh  and 
JSelkirk,] — Whenever  a  vacancy  shall  occur  in  the  office  of  Sheriff  of 
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Haddington  and  Berwick  the  said  counties  shall  be  disunited  and  shall 
no  longer  constitute  one  sheriffdom,  and  the  county  of  Haddington  shall 
be  united  with  the  county  of  Mid-Lothian  into  one  sheriffdom,  to  be  called 
the  sheriffdom  of  Mid-Lothian  and  Haddington,  and  the  fanctionfl  of  the 
Sheriff  of  Haddington  shall  thereupon  devolve  on  and  be  dischaiged  by  the 
Sheriff  of  Mid-Lothian,  who  shall  be  and  shall  be  denominated  the  Sheriff 
of  Mid-Lothian  and  Haddington,  without  the  necessity  of  any  new  com- 
mission being  issued  in  his  favour ;  and  the  county  of  Berwick  shall  be 
united  with  the  counties  of  Roxburgh  and  Selkirk  into  one  sheriffdom,  to 
be  called  the  sheriffdom  of  Roxburgh,  Berwick,  and  Selkirk,  and  the 
functions  of  the  Sheriff  of  Berwick  shall  thereupon  devolve  on  and  be 
discharged  by  the  Sheriff  of  Roxburgh  and  Selkirk,  who  shall  be  and  shall 
be  denominated  the  Sheriff  of  Roxburgh,  Berwick,  and  Selkirk,  without 
the  necessity  of  any  new  commission  bcdng  issued  in  his  favour. 

6.  [Sheriffdom  ofMid-LoMa^  Lmliihgow^  Haddington^  and  Fedfles  U> 
he  eaUed  the  Sheriffdom  of  the  Lothiane  and  Peebies.ySo  soon  as  the 
counties  of  Mid-Lothian,  LinHthgow,  and  Haddington  are  united  as  herein- 
before provided  they  shall  constitute  one  sheriffdom  to  be  called  the 
sheriffdom  of  the  Lothians,  and  when  the  county  of  Peebles  is  added 
thereto  the  said  four  counties  shall  be  constituted  one  sheriffdom  to  be 
called  the  Sheriffdom  of  the  Lothians  and  Peebles. 

7.  [Counties  of  Wigtown  and  Kirkcudbright  to  he  united  with  the  county 
of  Dumfries,] — Whenever  a  vacancy  shall  occur  in  the  office  of  Sheriff  of 
Wigtown  and  Kirkcudbright  the  said  counties  shall  no  longer  constitute 
one  sheriffdom,  but  shall  be  united  with  the  county  of  Dumfries  into  one 
sheriffdom,  to  be  called  the  sheriffdom  of  Dumfries  and  Galloway,  and  the 
fanctions  of  the  Sheriff  of  Wigtown  and  Kirkcudbright  shall  thereupon 
devolve  on  and  be  discharged  by  the  Sheriff  of  DumMes,  who  shall  be 
and  shall  be  denominated  the  Sheriff  of  Dumfries  and  Galloway  without 
the  necessity  of  any  new  commission  being  issued  in  his  favour. 

8.  [Coimiy  of  Dumbarton  to  be  united  with  the  county  of  Stirling,  and 
county  of  Bute  with  the  county  of  Renfrew.] — ^Whenever  a  vacancy  shall 
occur  in  the  office  of  Sheriff  of  Dumbarton  and  Bute,  the  said  countiea 
shall  be  disunited,  and  shall  no  longer  constitute  one  sheriffdom,  and  the 
county  of  Dumbarton  shall  be  united  with  the  county  of  Stirling  into  one 
sheriffdom,  to  be  called  the  sheriffdom  of  Stirling  and  Dumbarton,  and 
the  fxmctions  of  the  Sheriff  of  Dumbarton  shall  thereupon  devolve  on  and 
be  discharged  by  the  Sheriff  of  Stirling,  who  shall  be  denominated  the 
Sheriff  of  Stirling  and  Dumbarton,  without  the  necessity  of  any  new  com- 
mission being  issued  in  his  favour ;  and  the  county  of  Bute  shall  be 
united  with  the  county  of  Renfrew  into  one  sheriffdom,  to  be  called  the 
sheriffdom  of  Ilenfrew  and  Bute,  and  the  i^ctions  of  the  Sheriff  of 
Bute  shall  thereupon  devolve  on  and  be  discharged  by  the  Sheriff  of 
Renfrew,  who  shall  be  and  shall  be  denominated  the  Sheriff  of  Renfrew 
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and  Bute,  without  the  neceadty  of  any  new  commiflBion  being  iasued  in 
his  favour. 

9.  [Sheriffdom  of  SHrUng,  Dumbarton^  and  CKfidbN(miMm.]^AB  soon 
aa  the  counties  of  Stirling,  Dumbarton,  and  Clackmannan  axe  united  aa 
hezein-befoie  pioTided,  they  ahall  confidtute  one  shexiffdoniy  to  be  called 
the  aheiifidom  of  Stirling,  Dumbarton,  and  Clackmannan. 

10.  [No  SeparoU  appomimtnU  to  he  made  to  the  qffice  qf  Sheriff  qf  Ae 
counOeB  to  be  unHed,}— After  any  union  of  counties  shall  haye  occuzied 
under  the  provisionB  of  this  Act  no  separate  appointment  shall  be  made 
to  the  office  of  Sheiiff  of  any  counties  so  united,  but  appointment  shall 
only  be  made  to  the  office  of  Sheriff  of  such  united  counties  or  sheriffilomB 
as  vacancies  shall  occur  after  such  union* 

11.  [Sheriff  to  have  no  right  to  tulditional  gahry,'] — Nothing  herein 
contained  shidl  give  any  right  to  the  Sheriff  of  any  such  united  counties 
to  any  additional  salary  beyond  that  enjoyed  by  him  as  Sheriff  of  any 
county  or  counties  before  such  union ;  but  on  any  imion  taking  place 
under  this  Act,  it  shall  be  lawful  for  the  Lords  of  Her  Majesty's  Treasury 
to  make  such  addition  to  the  salary  of  the  Sheriffs  of  the  united  counties 
aa  they  shall  deem  reasonable,  to  be  paid  out  of  money  to  be  provided  by 
Parliament  for  that  purpose. 

12.  [Union  of  counties  to  be  complete  €u  regards  jurisdiction^  ^.  of 
Sheriff,  and  powers^  privileges,  ffe,  of  procurcUors,"] — Every  union  of 
counties  into  one  sheriffdom  under  the  provisions  of  this  and  the 
recited  Act,  or  either  of  them,  shall  be  deemed  to  be  a  complete  union 
to  all  intents  and  purposes  in  so  far  as  regards  the  jurisdiction,  powers, 
and  duties  of  the  Sheriff  and  his  substitutes,  and  in  so  far  as  regards  the 
powers,  duties,  rights,  and  privileges  of  procurators  before  the  courts  of 
the  Sheriff.  And  the  several  counties  of  any  such  united  sheriffdom  shall 
not  thereafter  be  regarded  as  separate  sheriffdoms  or  jurisdictions,  but  as 
one  sheriffdom  and  jurisdiction,  in  so  &r  as  regards  the  powers,  duties, 
rights,  and  privileges  of  the  Sheriff  and  his  substitutes,  and  the  procura- 
tors  of  the  Sheriff's  court 

13.  [Courts  to  be  held  and  duties  to  be  discharged  hy  Sheriffs.'] — It  shall 
be  lawful  to  her  Majesty,  by  one  of  her  principal  Secretaries  of  State,  to 
prescribe  from  time  to  time  the  number  of  courts  to  be  held  by  the  several 
Sheriffii  of  Scotland  who  shall  be  appointed  after  the  passing  of  this  Act, 
and  the  time  and  places  for  holding  such  courts ;  and  also  from  time  to 
time  to  prescribe  the  duties  of  the  office  of  Sheriff  which  such  Sherifb 
respectively  are  required  to  perform  personally ;  Provided  always,  that 
nothing  herein  contained,  and  no  order  made  or  direction  given  under  the 
authority  of  this  clause,  diall  affect  the  validity  or  legal  authority  of  any 
act  done  by  any  Sheriff  or  Sheriff-Substitute  in  pursuance  of  his  jurisdic- 
tion and  lawful  authority ;  and  so  much  of  the  Act  of  the  first  and  second 
Victoria,  chapter  one  hundred  and  nineteen,  as  provides  that  every 
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Sheriff^  with  the  exception  of  the  Sherifis  of  the  counties  of  Edinburgh 
and  Lanark,  shall  after  his  appointment  be  in  habitual  attendance  upon 
the  Court  of  Session  during  the  sittings  thereoi^  shall  be  and  is  hereby 
repealed ;  but  nothing  herein  contained  shall  affect  the  qualification  for 
appointment  to  the  ofEice  of  Sheriff  as  prescribed  bj  the  said  Act 

14.  ^Courts  to  be  held  and  duties  to  be  discharged  by  Sheriff-Sub- 
stOtttesJ] — It  shall  be  lawful  to  Her  Majesty,  by  one  of  her  principal 
Secretaries  of  State,  from  time  to  time  to  prescribe  the  number  of  salaried 
Sheriff-Substitutes  of  the  several  counties  or  sheriffdoms,  and  the  places  at 
which  such  salaried  Sheriff-Substitutes  respectively  are  required  generally 
to  reside  and  attend  for  the  performance  of  their  duties,  and  the  number 
of  courts  to  be  held  by  them,  and  the  times  and  places  of  holding  such 
courts. 


38  &  39  Vict.  c.  81. — ^An  ACT  to  authorise  the  payment  out 
of  the  Consolidated  Fund  of  the  United  Kingdom  of  the 
salary  of  an  additional  Sheriff-Substitute  in  Scotland ; 
and  for  other  purposes. — 13th  August  1875. 

Whereas  it  is  expedient  to  make  farther  provision  for  the  efficient 
administration  of  justice  in  the  county  of  Lanark  and  city  and  royal 
buigh  of  Glasgow,  and  in  order  thereto  it  may  be  necessary  to  appoint 
one  additional  Sheriff-Substitute  for  such  county,  and  a  police  magistrate 
for  such  city  or  royal  burgh : 

And  whereas  doubts  have  arisen  as  to  the  power  of  the  CommissionezB 
of  Her  Msyest/s  Treasury  to  grant  a  salary  to  such  one  additional  Sheriff- 
Substitute,  and  it  is  expedient  that  such  doubts  should  be  removed : 

And  whereas  it  is  expedient  to  make  other  provisions  in  regard  to  the 
appointment  and  duties  of  Sherifis-Substitute  in  Scotland :  Be  it  therefore 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  [^Commissioners  of  Dreasury  may  grant  salary  to  an  additional 
Sheriff-Substitute  for  Lanarhshv^e,}— -It  shall  be  lawful  to  grant  such  salaiy, 
not  exceeding  one  thousand  pounds  by  the  year,  and  not  less  than  seven 
hundred  poimds  by  the  year,  as  to  the  Commissioners  of  Her  Majesty's 
Treasury  may  seem  meet,  to  the  additional  Sheriff-Substitute  for  Uie 
county  of  Lanark  to  be  appointed  after  the  passing  of  this  Act ;  and 
every  such  salary  shall  be  paid  by  four  equal  quarterly  instalments  out 
of  the  Consolidated  Pund  of  the  United  Kingdom. 
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2,  [Secretary  of  State  may  direct  Sheriff-Substitute  of  one  County  to  act 
within  eontermmmu  county. y^lt  ahall  be  lawful  for  one  of  Her  Majesty's 
Principal  Secretaries  of  State  to  direct,  if  he  shall  think  fit,  that  the 
Sheriff-Suhstitate  of  one  connty  shall  perform  the  duties  of  Sheriff- 
Substitute  in  a  contenmnouB  county ;  and  any  such  direction  shall  be 
equivalent  in  all  respects  to  a  commission  from  the  Sheriff  of  such  con- 
teiminous  county  in  &your Jof  the  Sheriff-Substitute  so  directed. 

3.  [Appointment  of  police  magittrtUefor  city  and  royal  burgh  of  Gku^ 
gow,] — It  shall  be  lawful  for  one  of  Her  Majesty's  Principal  Secretaries 
of  State,  on  the  application  of  the  Lord  Provost,  Magistrates,  and  Council 
of  the  city  and  royal  burgh  of  Glasgow,  to  appoint  a  police  magistrate  of 
the  said  dty  and  royal  burgh,  and  to  fix  the  salary  to  be  paid  to  such 
police  magistrate,  not  exceeding  one  thousand  pounds  by  the  year  and 
not  less  than  five  hundred  pounds  by  the  year ;  and  the  person  to  be  so 
appointed  shall  possess  the  qualifications  required  for  a  Sheriff-Substitute 
in  Scotland ;  and  such  police  magistrate  shall  within  the  city  and  royal 
burgh  of  Glasgow  have  and  may  lawfully  exercise  all  jurisdictions, 
powers,  and  authorities  now  competent  to  or  exerciseable  by  the 
magistrates  of  the  said  city  and  royal  burgh  as  judges  of  police  under 
and  in  virtue  of  ''The  Glasgow  Police  Act,  1866,"  or  any  Act  amending 
the  same,  in  the  same  way  and  to  the  same  effect  as  If  he  were  a  magis- 
trate in  terms  of  the  said  Act  or  any  amending  Act ;  and  he  shall  also 
have  and  may  lawfully  exercise  all  jurisdictions,  powers,  and  authorities 
now  competent  to  the  bailie  of  the  river  and  firth  of  Clyde,  and  his  depute 
in  the  same  way  and  to  the  same  effect  as  if  he  were  such  bailie.  When 
a  vacancy  shall  occur  in  the  said  office  of  judge  of  police,  the  same  may 
be  supplied  by  an  appointment  made  as  herein-before  directed  in  the 
case  of  an  original  appointment ;  and  the  said  judge  of  police  may  be 
removed  firom  his  office  by  one  of  Her  Majesty's  Principal  Secretaries 
of  State  for  incompetency  or  misbehaviour.  The  said  salary  shall  be 
payable  by  the  board  of  police  of  Glasgow  out  of  their  police  funds, 
rates,  and  revenues. 
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PART  II. 


ORDINARY  COURT— SPECIAL  ACTS. 


OHAPTEB  L— ACT  OF  OBAOE,  AND  AMENDING  ACTS. 

1696,  c.  32.— An  ACT  Anent  the  Aliment  of  Poor  Prisoners. 

Our  Sovereign  Lord  considering  that  generally  the  boighfi  of  this 
kingdom,  havera  of  prisoners,  are  troubled  and  overcharged  with  prisoners 
thrust  into  their  prisons,  who  have  nothing  to  TnAintAin  themselves,  but 
must  of  necessity  either  starve  or  be  a  burden  upon  the  buigh ;  doth, 
therefore,  and  for  remeid  thereof,  with  advice  and  consent  of  the  Estates  of 
Parliament,  statute  and  ordain  that  where  any  person  is  made  or  shall  be 
made  prisoner  for  a  civil  debt  or  cause,  and  shall  be  found  or  become  so 
poor  as  that  he  cannot  aliment  himself,  then,  and  in  that  case,  it  shall  be 
leisume  to  the  magistrate  of  the  burgh  where  the  prison  is  to  which  the 
said  prisoner  is  committed,  upon  the  complaint  of  the  said  prisoner,  and 
his  making  faith  in  their  presence  that  he  hath  not  wherewith  to  aliment 
himself,  to  intimate  the  same  to  the  creditors,  one  or  more,  at  whose  in- 
stance the  said  prisoner  was  committed  or  is  detained,  and  to  require  him 
or  them  either  to  provide  and  give  security  for  an  aliment  to  him,  not 
under  three  shillings  fer  diem,  or  else  to  consent  to  his  liberation  ;  which 
if  the  said  creditors  refuse  or  delay  to  do  within  the  space  of  ten  days 
thereafter,  then  it  shall  be  leisume  to  the  said  magistrates  to  set  the  said 
poor  indigent  prisoner  at  liberty,  without  any  hazard  of  being  liable  for 
the  debt  and  caiise  of  imprisonment,  or  to  any  other  censure  whatsomever : 
Provided  always  that  if  any  other  creditor,  at  whose  instance  he  is  made 
or  detained  prisoner,  give  surety  to  aliment  the  said  indigent  debtor,  he 
shall  still  be  kept  prisoner  as  before  ;  as  also,  that  prisoners  for  criminal 
causes  be  in  the  same  state  as  formerly. 
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6  Geo.  IV.  c.  62. — ^An  ACT  to  amend  an  Act  of  the  Scottish 
Parliament,  relative  to  the  Aliment  pf  Poor  Prisoners. 
— 22d  June  1825. 

Scotch  Act,  W,  ///.]— WLereas  by  an  Act  of  the  Parliament  of  Scotland, 
passed  in  the  first  Parliament  of  King  William  the  Third,  intituled  Act 
anent  ths  alimefU  of  poor  prisonen,  it  was  enacted,  that  where  any  person 
IB  made  or  shall  be  made  prisoner  for  a  civil  debt  or  cause,  and  shall  be 
found  or  become  so  poor  as  that  he  cannot  aliment  himself,  then  and  in 
that  case  it  shall  be  leisom  to  the  magistrates  of  the  burgh  where  the 
prison  is  to  which  the  said  prisoner  is  committed,  upon  the  complaint  of 
the  said  prisoner,  and  his  making  fjEdth  in  their  presence  that  he  hath  not 
wherewith  to  aliment  himself,  to  intimate  the  same  to  the  creditors,  one 
or  more,  at  whose  instance  the  said  person  was  committed  or  is  detained, 
and  to  require  him  and  them  either  to  provide  and  give  security  for  an 
aliment  to  him,  not  under  three  shillings  Scots  or  threepence  sterling  per 
diem,  or  else  to  consent  to  his  liberation :  And  whereas  much  distress  is 
often  suffered  by  such  poor  prisoners,  from  the  want  of  support  between 
the  time  that  they  are  committed  to  prison  and  the  time  when  an  aliment 
is  awarded  and  paid  to  them  pursuant  to  the  said  recited  Act ;  be  it  there- 
fore enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
Parliament  assembled,  and  by  the  authority  of  the  same  : — 

[Sum  to  be  deposited  with  each  prisoner  for  aliment,'] — That  from  and 
after  the  expiration  of  one  month  after  the  passing  of  this  Act,  it  shall  not 
be  lawful  for  the  gaoler  or  keeper  of  any  prison  to  which  a  prisoner  shall 
be  brought  to  be  confined  for  a  civil  debt,  to  receive  such  prisoner  into  hia 
custody  or  confine  him  in  such  prison,  unless  the  sum  of  ten  shillings 
sterling  shall  be  deposited  in  his  hands  by  the  creditor,  incarcerater,  or 
other  persons  for  behoof  of  such  creditor,  as  a  means  of  and  security  for 
the  aliment  of  such  prisoner  in  the  manner  herein  directed. 

2.  [Part  of  aliment  to  be  paid  out  of  sum  deposited,] — ^And  be  it  enacted, 
in  the  event  of  an  aliment  being  awarded  under  the  said  recited  Act,  That 
the  gaoler  or  other  person  in  whose  hands  the  said  sum  of  ten  shillings 
shall  have  been  deposited,  shall  pay  out  of  the  same  the  aliment  of  the 
said  prisoner,  at  the  same  rate  at  which  aliment  shall  Bub8e<][uently  be 
allowed  to  such  prisoner,  from  the  time  that  he  shall  have  been  brought 
to  the  prison  to  the  time  when  aliment  shall  have  been  so  awarded  to  him 
pursuant  to  the  said  recited  Act,  and  thereafter  until  the  sum  so  deposited 
shall  be  exhausted* 

3.  [If  aliment  refused,  sum  deposited  to  be  returned,] — ^And  be  it  en- 
acted. That  where,  on  application  by  any  such  prisoner  for  the  benefit  of 
the  said  recited  Act,  it  shall  be  found  that  he  is  not  entitled  to  the  same 
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then  the  whole  of  the  said  sum  of  ten  shillings  by  this  Act  reqniied  to  be 
deposited  shall  forthwith  be  returned  to  the  creditor  or  person  bj  whom 
the  same  shall  have  been  deposited. 

4.  [Where  application  is  not  made^  money  deposited  to  be  returned,'] — 
And  be  it  enacted,  That  were  any  snch  prisoner  shall  not  apply  for  the 
benefit  of  the  said  recited  Act  before  the  expiry  of  thirty  days  from  the 
day  of  his  commitment,  the  said  sum  of  ten  shillings  shall  in  like  manner  be 
returned  to  the  creditor  or  person  by  whom  the  same  shall  have  been 
deposited,  at  the  expiry  of  the  said  thirty  days. 

5.  [Money  not  exhausted  to  he  refttmeJ.]— And  be  it  enacted,  That 
where  an  aliment  shall  be  awarded  to  any  such  prisoner  pursuant  to  the 
said  recited  Act,  but  the  said  simi  of  ten  shillings  shall  not  be  thereby 
exhausted  in  the  manner  herein  directed,  at  the  time  such  prisoner  shall 
be  liberated,  so  much  of  the  said  sum  of  ten  shillings  as  shall  remain 
unexhausted  shall  be  returned  to  the  creditor  or  person  by  whom  the  same 
fihall  be  deposited. 

6.  [On  Liberation,  sum  remaining  to  be  returned,] — ^And  be  it  enacted. 
That  where  the  creditor  shall  consent  to  the  liberation  of  any  such  prisoner, 
without  payment  of  any  part  of  the  debt  for  which  he  shall  have  been 
incarcerated,  before  such  prisoner  shall  have  had  reasonable  time  to  obtain 
the  benefit  of  the  said  recited  Act,  the  said  sum  of  ten  shillings  shall  be 
returned  to  the  creditor  or  person  by  whom  the  same  shall  have  been 
deposited,  aft^r  deducting  the  amount  of  the  aliment  of  such  prisoner 
during  his  confinement,  at  the  lowest  rate  at  which  aliment  is  usually 
modified  by  the  magistrate  of  the  burgh. 

7.  [Prisoners  claiming  the  ben^t  of  this  Act  to  execute  disposition  w 
favour  of  their  creditors.'] — ^And  be  it  enacted.  That  every  prisoner  who 
shall  claim  the  benefit  of  the  said  recited  Act  shall  be  bound,  when  desired, 
to  execute  a  disposition  omnium  honorwn  in  fiivour  of  the  creditor  at  whose 
instance  he  is  incarcerated  for  behoof  of  all  his  creditors,  the  expense  of 
such  disposition  being  always  defrayed  by  the  creditor  demanding  the 
same ;  and  any  such  prisoner  refusing  to  grant  such  disposition,  after 
being  duly  required  in  writing  so  to  do,  shall  not  be  entitled  to  aliment 
during  the  time  he  shall  persist  in  such  refusal 


ACT  of  SEDEEUNT  relative  to  the  Form  of  Process  in 
Civil  Causes  in  the  Courts  of  the  Boyal  Burghs,  and  of 
Burghs  of  Barony. — ^Edinburgh,  12th  November  1826. 

Past  IL  Obap.  TV^-^AppUeationsfor  the  ben^  oftheAU  of  Qraee. 

In  applications  for  the  benefit  of     the  Act  of  Ghnoe,  the  oreditor  or  hia 
the  Act  1696,  o.  82,  commonly  called    agent  shall  be  allowed  to  be  present 
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wlien  the  debtor  makes  oath;  and, 
where  it  oan  oonveniently  be  done, 
notice  may  be  appointed  to  be  given 
to  the  creditor  or  his  agent  of  the 
day  and  hour  when  the  debtor  is  to 
d^>one;  and  the  creditor  or  his 
agent  shall,  if  present  when  the 
debtor  makes  oath,  be  allowed  to  put 
all  pertinent  interrogatories  to  the 
debtor  regarding  his  ability  to  ali- 
ment himself  in  prison.  If,  upon 
adyising  the  petition  with  the  oath, 
the  petitioner  shall  be  allowed  the 


benefit  of  the  Act,  no  reclaiming 
petition  from  the  creditor  shaU  be 
competent.  But  he  shall  be  allowed, 
within  fourteen  days,  to  lodge  an 
articulate  and  specific  condescen- 
dence of  the  facts  he  avers  and  mider- 
takes  to  prove  as  relevant,  for  autho- 
rising the  Court  to  recall  the  aliment 
already  awarded,  but  which  in  the 
meantime  must  be  paid  to  the  debtor, 
in  terms  of  the  late  Act  of  Parlia- 
ment. 


7  &  8  Vict.  c.  34. — An  ACT  to  amend  and  continne  nntil 
the  first  day  of  September  One  thousand  eight  hundred 
and  sixty-one,  and  to  the  end  of  the  then  next  Session 
of  Parliament,  the  law  with  respect  to  Prisons  and 
Prison  Discipline  in  Scotland. — 19th  July  1844.* 

13.  [Sheriffs  may  dispose  of  applications  for  aUmeni  and  liberation  of 
dvH prisoners.'] — And  be  it  declared  and  enacted,  That  Sheriffs  within  their 
respective  sheriffdoms  shall  have  the  like  powers  and  jurisdictions  as  have 
been  possessed  by  magistrates  of  royal  burghs^  within  their  respective 
burghs,  with  respect  to  applications  and  proceedings  for  aliment  and  for 
liberation  of  civil  prisoners. 


OHAPTEB  TL'-OEaSIO  BONOBUM. 

6  &  7  Will.  IV.,  c.  56.— An  ACT  for  regulating  the  Process 
of  Cessio  Bonorum  in  the  Court  of  Session,  and  for  ex- 
tending the  Jurisdiction  of  Sheriffs  in  Scotland  to  such 
Cases.— 13th  August  1836. 

Whereas  it  is  expedient  to  regulate  the  process  of  assio  bonorum  in  the 
Court  of  Session  in  Scotkmd,  and  to  extend  the  jurisdiction  of  the  Sheriff 


*  liade  perpetual  in  regard  to  the  section  quoted  by  the  Prisons  Admini- 
stration  Act,  1860,  [o.  105,]  {  76. 
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to  Buch  processes ;  be  it  theiefoie  enacted  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same  : 

\Sheriffi  to  have  Jurisdictum  as  to  cessio  bonomm  and  theriff-derks 
and  officers  to  act  tAer«m.]— That  after  the  first  day  of  October ^  One  thou- 
sand eight  hundred  and  sixty-six,  every  Sheriff  within  Scotland  shall 
possess  jurisdiction  in  processes  of  cessio  bonorum^  brought  before  him  in 
manner  hereinafter  provided,  as  folly  as  in  any  other  action  presently  by 
law  competent  before  him,  and  the  sheriff-clerk  and  messenger-at-arm^ 
and  all  sheriff-officers  in  the  several  sheriffdoms  in  Scotland  shall  have 
power  to  act  in  their  respective  offices  in  relation  to  such  processes. 

2.  [A  debtor  against  whom  a  warrant  to  vnprison  issued  or  who  is  in 
prison,  dx»,  may  apply  for  decree  of  cessio.] — And  be  it  enacted.  That  if  a 
debtor  has  been  or  shall  be  charged  to  pay  a  civil  debt,  and  a  warrant  to 
imprison  him  has  been  issued,  or  if  he  be  liable  to  imprisonment  under  a 
decree  of  a  Small  Debt  Court,  or  be  in  prison  or  imprisoned  and  after- 
wards liberated,  in  respect  in  these  several  cases  of  a  civil  debt,  it  shall  be 
competent  to  such  a  debtor,  on  or  after  the  said  thirty-first  day  of  October ^ 
to  apply  for  interim  protection,  and  for  decree  of  cessio  bcnontm,  in  the 
manner  hereinafter  provided. 

3.  [Debtor  may  present  to  the  Sheriff  of  the  county  in  wnich  he  Uves  a 
petiton  praynyfor  decree  of  cessio.] — And  be  it  enacted,  That  after  the  said 
first  day  of  October,  such  debtor  may  present  to  the  Sheriff  of  the  county 
in  which  he  has  his  ordinary  domicile  a  petition,  setting  forth  that  he  has 
been  charged,  and  that  a  warrant  to  imprison  has  been  issued  against  him, 
or  that  he  is  liable  to  imprisonment  under  a  small  debt  decree,  or  that  he 
is  in  prison,  or  has  been  imprisoned,  and  afterwards  liberated,  in  respect 
of  a  civil  debt ;  that  he  is  unable  to  pay  his  debts,  and  is  ready  to  surrender 
his  estates  for  behoof  of  his  creditors,  and  praying  for  interim  protection 
against  the  execution  of  diligence,  and  for  decree  of  cessio  bonorwn ;  in 
which  petition  he  shall  insert  a  list  of  all  his  creditors,  specifying  their 
names  and  designations  and  places  of  residence,  so  far  as  known  to  him  ; 
and  with  such  petition  he  shall  produce  (as  the  case  may  be)  the  schedule 
of  an  expired  charge,  or  a  copy  certified  by  the  clerk  of  the  SmaU  Debt 
Court,  of  the  warrant  on  which  he  is  liable  to  imprisonment,  or,  if  he  be 
in  prison  or  imprisoned  and  thereafter  liberated,  a  certificate  firom  the 
keeper  of  the  prison  of  such  imprisonment,  and  the  date  thereof,  and  of 
the  liberation. 

4.  [Proceedings  tqnm  such  Fetition.] — ^And  be  it  enacted,  That  on  such 
petition  being  presented  the  Sheriff  shall  issue  a  wairant  appointing  the 
debtor  to  publish  a  notice  in  the  Edinburgh  Oassette,  intimating  that  such 
petition  has  been  presented,  and  requiring  all  his  creditors  to  appear  in 
court  on  a  certain  day,  being  not  less  than  thirty  days  firom  the  date  of 
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tilie  gazette  notice^  and  within  fire  days  after  the  date  of  such  notice  to 
send  letters  to  all  the  creditors  specified  in  the  petition,  containing  a  copy 
of  the  said  notice  (paying  the  postage  thereof),  or,  in  his  option,  to  cite 
them  in  terms  of  law,  and  which  the  debtor  shall  do  accordingly,  and  the 
Sheriff  shall  farther  ordain  him  to  appear  on  the  day  so  appointed  for  the 
compearance  of  the  creditors  in  presence  of  the  Sheriff  or  Ids  Substitnte  for 
public  examination ;  and  the  debtor  shall,  on  or  before  the  sixth  lawful 
day  prior  to  the  day  so  appointed,  lodge,  to  be  patent  to  all  concerned,  a 
state' of  his  affairs  subscribed  by  himself,  and  all  his  books,  papers,  and 
documents  relating  to  his  affairs,  in  the  hands  of  the  sheriff-clerk,  together 
with  a  copy  of  the  said  gazette,  and  if  the  letters  hare  been  sent  through 
the  post-office  a  certificate  subscribed  by  his  agent,  or  by  a  messenger  or 
sheriff-officer  and  a  witness,  stating  the  date  and  the  place  where  the 
letters  were  put  into  the  post-office,  that  the  postage  was  paid,  and  that 
they  were  severally  addressed  as  specified  in  the  petition,  or  an  execution 
subscribed  by  a  messenger  or  sheriff-officer  and  one  witness,  of  citation  of 
the  creditors  to  whom  such  letters  have  not  been  so  sent. 

5.  [^Debtar  to  undergo  excaninatUm  before  Sheriff,] — And  be  it  enacted. 
That  on  the  said  day  appointed  for  the  compearance  of  the  creditors  the 
debtor  shall  appear  in  public  court  in  presence  of  the  Sheriff  for  examina- 
tion as  to  his  affiurs,  and  the  Sheriff  shall  have  power  to  put  him  on  oath 
or  affirmation  (as  the  case  may  be),  and  the  debtor  shall  be  bound  to 
answer  all  pertinent  questions  put  to  him  by  the  Sheriff,  or  by  any  creditor 
with  the  approbation  of  the  Sheriff,  under  certification  that  if,  without 
lawful  cause,  he  refuse  to  be  put  on  oath  or  affirmation,  or  to  answer  any 
such  question,  or  to  subscribe  his  examination,  decree  of  cessio  shall  be 
refused  in  hoe  statu;  and  it  shall  be  competent  to  the  Sheriff  to  adjourn 
the  examination  for  such  time  as  to  him  shall  appear  fit  and  reasonable. 

6.  [Sheriff,  after  examination,  to  decide  in  casee  originating  before  hinL] 
— ^And  be  it  enacted.  That  the  Sheriff  shall,  on  such  examination  being 
taken,  allow  a  proof  to  the  parties  if  it  shall  appear  necessary,  and  hear 
parties  vvoa  voce,  and  shall  make  a  note  of  any  objections  that  may  be 
stated  on  the  part  of  the  creditors,  and  either  grant  decree  or  refuse  the 
same  in  hoc  statu,  or  grant  it  subject  to  a  declaration  that  it  shall  not  be 
extractable  or  available  as  a  protection  to  the  debtor,  for  such  tune  as 
shall  appear  proper,  or  make  such  other  orders  as  may  be  necessary  for  the 
due  administration  of  Justice ;  provided  that  where  the  Sheriff  shall  grant 
decree  under  such  limitation,  or  refuse  decree  in  hoc  statu,  he  shall  state 
the  grounds  of  his  decision,  and  the  most  summary  dispatch  consiBtent 
with  the  forms  of  court  shall  be  given,  and  the  Sheriff's  note  of  the  objec- 
tions shall  form  part  of  the  process. 

7.  [Reclaiming  Petition,"] — And  be  it  enacted.  That  if  such  decree  be 
pronounced  by  the  Sheriff-Substitute  it  shall  be  competent  to  any  person 
aggrieved  to  present  a  reclaiming  petition  against  the  same,  provided  that 
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the  petition  be  lodged  within  six  days  from  the  date  of  the  judgment,  and 
the  Sheiiff-Substitute  shall  do  therewith  as  shall  be  just ;  and  in  case  the 
complainer  shall  intimate  his  desire  in  the  petition  that  if  the  Sheriff- 
Substitute  be  disposed  to  refuse  the  petition  it  may  be  laid  before  the 
Sheriff,  it  shall  be  transmitted  to  the  Sheriff,  who  shall  do  therein  as  shall 
be  just 

8.  [Review  of  Sheriff's  judgments  by  Court  of  Session.y—And  be  it 
enacted,  That  it  shall  be  lawful,  either  after  such  reclaiming  petition  has 
been  disposed  of  or  without  presenting  such  petition,  for  any  person  ag- 
grieved to  bring  the  judgments  under  the  review  of  the  Court  of  Session 
by  lodging  with  any  one  of  the  clerks  of  that  division  of  the  court  under 
whose  review  he  wishes  to  bring  the  cause  a  reclaiming  note,  having  such 
division  marked  thereon,  reciting  the  judgment  or  judgments  complained 
of :  Provided  always,  that  the  said  note  shall  be  lodged  within  ten  days 
from  the  date  of  the  judgm^ent  or  the  last  of  the  judgments  complained  o^ 
unless  the  judgment  be  pronounced  by  the  Shenff  of  Orkney,  in  which  case 
the  reclaiming  note  shall  be  lodged  within  twenty  days  from  the  date  of 
the  judgment  or  the  last  of  the  judgments  as  aforesaid ;  and  a  copy  of  the 
said  note  shall  in  aU  cases  be  delivered  within  the  said  respective  periods 
to  the  respondent  or  lus  known  agent,  which  shall  be  held  to  be  due 
service,  and  a  copy  thereof,  certified  by  the  said  clerk  of  session,  shall  be 
a  sufficient  warrant  to  the  sheriff-derk  to  transmit  to  the  said  derk  the 
proceedings  in  the  process. 

9.  [Reclaiming  note  to  be  enrolled,  and  court  to  pronounce  Judgment,  ^.] 
— And  be  it  enacted,  That  if  the  Court  of  Session  be  sitting  the  reclaiming 
note  shall  be  enrolled  as  soon  as  conveniently  can  be,  and  the  court  shall 
pronounce  judgment,  or  remit  the  cause  to  the  Sheriff  with  such  instruc- 
tions as  to  them  shall  seem  fit,  or  to  the  Lord  Ordinaiy  on  the  Bills  dur- 
ing vacation  or  during  the  Christmas  recess. 

10.  [Lord  Ordinary  on  Bills  may  judge  during  vacation  or  Christmas 
recess,  subject  to  review,'\ — ^And  be  it  enacted.  That  if  the  Court  of  Session 
be  not  sitting  when  the  reclaiming  note  has  been  lodged,  the  cause  shall, 
as  soon  thereafter  as  may  be  convenient,  be  transmitted  to  tiie  Bill-Chamber 
clerk,  and  be  enrolled  in  a  roll  to  be  kept  for  that  purpose  in  the  Bill-Cham- 
ber ;  and  the  Lord  Ordinary  on  the  Bills  shall,  on  a  day  to  be  specified  in 
that  roU,  hear  parties  viva  voce,  and  pronounce  judgment  as  herein-before 
provided ;  and  for  the  purposes  of  this  Act  he  shall  possess  during  the 
vacation  and  the  Christmas  recess  the  powers  competent  to  the  Inner- 
House  during  session,  but  his  judgment  shall  be  subject  to  review  in 
manner  hereinafter  mentioned;  and  if  the  proceedings  have  not  been 
brought  to  a  termination  before  the  Lord  Ordinary  on  the  Bills  at  the 
commencement  of  the  ensuing  session,  the  cause  shall  be  retransmitted 
and  enrolled  before  the  Inner-House,  which  may  give  judgment  therein 
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SB  if  it  had  been  enrolled  or  had  continued  without  interruption  before 
the  Inner-Houne. 

11.  {^Proceedings  in  cases  originating  in  the  Court  of  Session,] — ^And  be 
it  enacted.  That  where  a  summons  of  Ctssio  honorum  is  raised  before  the 
Court  of  Session  the  debtor  shall  publish  a  notice  in  the  Edvnbwrgh  Oaxetts, 
intimating  that  the  said  summons  has  been  raised,  specifying  in  which 
Division  of  the  Court  it  is  to  be  enrolled,  and  requiring  all  his  creditors 
to  appear  within  thirty  days  from  the  date  of  the  said  gazette  notice ;  and 
he  shall  also  send  letters  through  the  post  office  (paying  the  postage 
thereof)  to  each  of  the  creditors  specified  in  the  summons  to  the  same  effect, 
or,  in  his  option,  dte  them  in  terms  of  law ;  and  on  or  before  the  sixth 
lawful  day  prior  to  the  expiration  of  the  said  thirty  days  he  shall  lodge,  to 
be  patent  to  all  concerned,  a  state  of  his  affairs  subscribed  by  himself,  and 
aU  his  books,  papers,  and  documents  relating  to  his  affairs,  in  the  hands 
of  thQ  clerk  to  the  process,  together  with  a  copy  of  the  said  gazette ;  and 
if  the  letters  have  been  sent  through  the  post  office  he  shall  produce  a 
certificate  subscribed  by  his  agent,  or  by  a  messenger  or  sheriff-officer  and 
a  witness,  stating  the  date  and  the  place  where  the  letters  were  put  into 
the  post  office,  that  the  postage  was  paid,  and  that  they  were  severally 
addressed  as  specified  in  the  summons,  or  «n  execution  subscribed  by  a 
messenger  and  one  witness  of  citation  of  the  creditors  to  whom  such 
letters  have  not  been  so  sent. 

12.  [Court  of  Session  may  remit  to  the  Sheriff ,  who  shall  take  proceedings 
thereupon^  and  report,] — And  be  it  enacted.  That  on  expiration  of  the  said 
thirty  days  the  process  shaU  forthwith  be  enrolled  in  the  rolls  of  the  Divi- 
sion of  the  Inner-House,  specified  in  the  said  notice,  without  the  necessity 
of  being  called  or  enrolled  in  the  Outer-House ;  and  it  shall  be  competent 
to  the  Inner-House  to  remit  to  the  Sheriff  of  the  county  in  which  the 
debtor's  domicile  is,  to  take  his  examination  in  presence  of  his  creditors, 
and  for  that  purpose  on  a  day  appointed  the  debtor  shall  appear  in  pre- 
sence  of  the  Sheriff,  who  shall  have  power  to  put  him  on  oath  or  affiima- 
tion  (as  the  case  may  be),  and  the  debtor  shaU  be  bound  to  answer  all 
pertinent  questions  put  to  him,  under  certification  that  if,  without  lawful 
cause,  he  refuse  to  be  put  on  oath  or  affirmation,  or  to  answer  any  such  ques- 
tion, or  to  subscribe  his  examination,  decree  of  Cessio  shall  be  refused  in 
hoe  statu;  and  the  Sheriff  shall  thereupon  report  to  the  said  Inner- House, 
who  may  either  grant  decree  or  refuse  the  same  in  hoc  statu,  or  grant  it 
subject  to  a  declaration  that  it  shall  not  be  extractable  or  available  as  a 
protection  to  the  debtor  for  such  time  as  shall  appear  proper,  or  issue  such 
other  orders  as  may  be  necessary  for  the  due  administration  of  justice. 

13.  [Lord  Ordinary  on  the  BHIs  may  judge  on  the  report  during  vaca- 
tion or  Christmas  recess,] — ^And  be  it  enacted.  That  if  the  Court  of  Session 
be  not  sitting  at  the  time  when  the  said  report  has  been  made  by  the 
Sheriff,  the  cause  may  be  enrolled  in  a  roll  to  be  kept  for  that  purpose  in 

2p 


610  ORDINAKY  COURT — ^SPECIAL  ACTS.  [Am. 

the  Bill  Chamber,  and  the  Lord  Ordinaiy  on  the  Bills  ahall,  on  a  dayto 
be  specified  in  that  roll,  hear  parties  viva  voce  and  pronounoe  jadgmat ; 
and  if  the  Court  of  Session  be  sitting  when  the  report  of  the  said  exuua- 
ation  is  made,  bat  the  proceedings  cannot  be  brought  to  a  termhutwm 
before  the  expiration  of  the  session,  or  before  the  commenoement  oC  tbe 
Ohriitmas  recess,  the  Inner  House  may  remit  the  cause  to  the  siid  Loid 
Ordinary  to  proceed  therein  during  vacation  or  the  CKHsimas  ntem,  b 
the  same  way  as  if  the  cause  had  been  enrolled  in  the  Bill  Chamber  m 
manner  above  provided ;  and  if  the  proceedings  have  in  any  case  not 
been  brought  to  a  termination  before  the  Lord  Ordinary  on  ^le  Bflls  at 
the  commencement  of  the  ensuing  session,  the  cause  ahall  be  eniaflei 
before  the  Inner  House,  which  may  give  judgment  therein  as  if  it  \aA 
been  enrolled,  or  had  continued  without  interruption  before  the  Iioiff 
House  ;  and  for  the  purposes  of  this  Act  the  Lord  Ordinaiy  on  the  Wik 
shall  possess,  during  the  vacation  and  the  Chrigtmaa  recess,  the  powen 
competent  to  the  Inner  House  during  Session ;  but  his  judgment  abaU 
be  subject  to  review  in  manner  herein-after  mentioned. 

14.  [Judgment  of  die  Lard  Ordinary  on  the  BUh  mibjeet  to  Beeiew,}^ 
And  be  it  enacted.  That  it  shall  be  competent  for  any  person  aggrieved 
by  any  judgment  pronounced  by  the  Lord  Ordinary  on  the  Bills  to  hxiag 
the  same  under  the  review  of  the  Inner-House  by  a  redaiming  note,  pro- 
vided the  note  be  lodged  within  ten  days  after  the  date  of  the  judgment 
and  duly  intimated  to  the  agent  of  the  respondent^  and  the  Inner-HoQse 
shall  proceed  with  all  despatch  to  hear  parties  vwa  voce  thereon,  and  may 
give  judgment  as  aforesaid,  or  issue  such  other  orders  as  may  be  neces- 
sary for  the  purposes  of  justice. 

16.  [Power  to  grant  interim  protection  or  liberation^] — ^And  be  it  enacted, 
That  if  the  debtor  be  in  prison  it  shall  be  competent  for  the  Inner-Hooae 
during  Session,  and  for  the  Lord  Ordinary  on  the  Bills  during  the  raa- 
tion  or  the  Christmas  recess,  whether  the  case  has  been  originally  ut^- 
tuted  in  the  Court  of  Session  or  before  the  Sheriff  (provided  that  it  be 
Under  review  of  the  said  Court,  and  for  the  Sheriff,  where  the  petition 
has  been  presented  to  and  is  depending  before  him  on  production  of  a 
copy  of  the  said  gazette  containing  the  notice  aforesaid,  and  of  the  cer- 
tificate of  transmission  of  the  letters  or  execution  of  citation,  to  gnot 
warrant  to  liberate  the  debtor,  and  if  the  debtor  is  not  in  prison  to  gisnt 
warrant  for  his  personal  protection  against  the  execution  of  diligence  for 
such  space  of  time  as  shall  be  proper ;  provided  that  before  any  ndi 
warrant  be  issued  the  debtor  shall  lodge  with  the  clerk  of  court  t  hoai 
with  a  sufScient  cautioner,  binding  themselves  that  he  shall  attend  ill 
diets  of  court  whenever  required  under  such  penalty  as  may  be  reasomble, 
and  which,  if  forfeited,  shall  be  divided  among  the  creditors  ;  and  it  shall 
be  competent  for  the  Inner-House,  or  the  said  Lord  Ordinary,  or  tlie 
Sheriff  respectively,  in  all  cases  to  grant  warrant  to  bring  the  debtor 
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before  them  for  examinatiou,  and  also  to  cany  him  back  to  prison  ;  and 
such  warrant,  as  well  as  the  warrant  of  liberation  and  the  warrant  of 
personal  protection^  shall  be  good  and  lawful  warrants  in  all  parts  of 
ScotlaTid  to  the  effect  therein  specified ;  and  it  shall  not  be  competent, 
where  the  warrant  of  liberation  or  protection  is  granted  by  the  Lord 
Ordinary  on  the  Bills  or  the  Sheriff,  to  suspend  the  effect  thereof  by 
lodging  a  reclaiming  note  or  petition  complaining  of  the  same :  Provided 
neyertheless,  that  a  reclaiming  note  or  petition  may  be  lodged  as  herein- 
before provided,  and  it  shall  be  competent  to  the  Inner-House  or  the 
Sheriff  (as  the  case  may  be),  on  hearing  parties,  to  recall  the  warrant  of 
liberation  and  protection. 

16.  [Decree  to  operate  €U  an  assignation  to  creditors  or  disposition 
omnium  bonorum  to  be  granted.] — And  be  it  enacted,  That  the  decree 
pronounced  by  the  Inner-House,  or  by  the  Lord  Ordinary  on  the  Bills,  or 
by  the  Sheriff,  granting  the  benefit  of  cessio  honorum,  shall  operate  as  an 
assignation  of  the  debtor's  moveables  in  favour  of  any  trustee  mentioned 
in  the  decree  for  behoof  of  the  creditors :  Provided  always,  that  it  shall 
be  optional  to  the  creditors  to  require  the  debtor  to  execute  a  disposition 
onmiwm  honorum^  as  has  been  hitherto  granted  in  processes  of  cessio  before 
the  Court  of  Session,  in  favour  of  the  trustee,  the  expense  of  which  deed 
shall  be  paid  out  of  the  readiest  of  the  fands  thereby  conveyed. 

17.  [Provision  where  decree  refused  in  hoc  statu.] — And  be  it  enacted 
That  if  the  decree  of  cessio  be  refused  in  hoc  statu  either  by  the  Court  of 
Session  or  the  Sheriff,  the  debtor  may  at  any  time  thereafter,  without  the 
necessity  of  raising  any  new  simmions  or  presenting  any  new  petition, 
apply  to  have  decree  of  cessio  pronounced  in  his  favour :  and  if  the  decree 
has,  on  review  by  the  Court  of  Session,  been  refused  in  hoc  statu,  the  debtor 
may  either  apply  to  that  Court  for  decree,  or  present  a  new  petition  to  the 
Sheriff,  in  which  latter  case  proceedings  shall  take  place  as  if  no  former 
petition  had  been  presented,  and  the  debtor  shall  in  all  cases  of  a  renewed 
application  give  notice  thereof  in  such  manner  as  shall  be  appointed  either 
by  the  Court  of  Session  or  Sheriff  respectively. 

18.  [Dyvours  habit  aboUsfied,  Oath  to  be  taken,  and  insolvency  proved 
if  denied.  Act  of  1696,  c.  5.  in  part  repealed.'] — ^And  be  it  enacted,  That 
it  shall  not  be  lawful  to  ordain  the  debtor  to  wear  the  dyvours  habit ;  and 
he  shall  be  required  to  prove  his  insolvency  (if  the  same  shall  be  denied) 
as  by  law  presently  established ;  and  he  shall  be  bound  to  make  oath  or 
affirmation,  in  cases  before  the  Sheriff  as  well  as  in  those  before  the 
Court  of  Session,  in  the  same  terms  as  the  oath  hitherto  administered  in 
processes  of  cessio  in  the  Court  of  Session  ;  and  an  Act  of  the  Parliament 
of  Scotland,  passed  in  the  year  Sixteen  hundred  and  ninety-six,  intituled 
An  Act  for  declaring  notour  Bankrupts,  shall  be  and  is  hereby  repealed  in 
so  far  as  the  said  Act  bears  that  "  the  Lords  of  Session  are  hereby  dis- 
charged to  dispense  any  bankrupt  as  to  the  habit,  unless  in  the  summons 
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and  process  of  cesno  the  banlmipf  s  failing  through  misfortune  be  libelled^ 
sustained,  and  proven.'' 

19.  Jfegulaiion  of  appeals  to  the  House  ofLorda,"] — ^And  be  it  enacted, 
That  nothing  herein  contained  shall  exclude  an  appeal  to  the  House  of 
Lords  against  the  judgment  of  the  said  Inner  House,  either  granting  or 
refusing  decree  of  cessio :  Provided  always,  that  the  petition  of  appeal  be 
lodged  within  ten  days  from  the  date  of  the  judgment  during  the  sitting 
of  Parliament,  if  it  shall  continue  to  sit  for  so  many  days,  and  if  Parlia- 
ment be  not  sitting,  or,  if  sitting,  there  be  not  so  many  days,  then  the 
petition  of  appeal  shall  be  presented  within  six  days  after  the  next  session 
of  Parliament  shall  have  met 

20.  [No  fee-fund  dues  or  Oovemment  duties  exigfble^ — ^And  be  it 
enacted.  That  no  fee  fund  dues  shall  be  exigible  in  respect  of  any  of  the 
proceedings  mentioned  in  this  Act,  nor  shall  any  stamp  duty  or  other 
Government  duty  be  exigible  in  respect  of  any  notices  or  advertisements 
authorized  by  this  Act  to  be  inserted  in  the  EdivJbwrgh  Oazetie,  nor  in  re- 
spect of  any  disposition  which  the  debtor  shall  be  ordained  to  execute  in 
terms  of  this  Act ;  any  law  or  statute  to  the  contrary  notwithstanding. 

21.  [Court  of  Session  agents  may  practise  in  Sheriff  Cotirto.]— And  be 
it  enacted.  That  it  shall  be  lawful  for  all  agents  duly  qualified  to  practise 
before  the  Court  of  Session  to  practise  as  agents  in  all  Sheriff  Courts  in  so 
far  as  relates  to  any  of  the  proceedings  which  are  authorized  by  this  Act 
to  be  carried  on  before  the  Sheriff;  provided  that  they  shall  not  be  en- 
titled to  payment  of  any  other  or  higher  fees  than  those  legally  exigible  by 
other  agents  before  such  courts. 

22.  [Act  may  be  repealed  this  Session,"] — ^And  be  it  enacted,  That  this 
Act  may  be  repealed,  altered,  or  amended  by  any  Act  or  Acts  passed 
during  ^e  present  Session.of  Parliament 


ACT  of  SEDERUNT  regulating  Processes  of  Cessio  Banorum 
in  Sheriff  Courts,  raised  under  the  Statute  6th  and  7th 
Will-  IV.  c.  56.— Edinburgh,  6th  June  1839. 

The  Lords  of  Council  and  Session  having  considered  a  report  from  the 
Sherifis  of  Scotland  respecting  the  expediency  of  r^^lating  the  procedure 
in  processes  of  cessio  bonorum  in  Sheriff  Courts,  so  as  to  render  the  same  as 
nearly  uniform  as  possible  in  all  the  Sheriff  Courts,  and  consistent  with  the 
enactments  of  the  late  Act,  6th  and  7th  WilL  lY.,  c  66,  do  hereby  enact 
nd  declar«  as  follows  : — 
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1.  AH  petitions  for  the  benefit  of 
bonorum  presented  to  the  She- 

sbail  be  framed  in  terms  of  6th 
7th  WilL  IV.  o.  66,  2  8,  and 
wftinll  be  in  the  form  of  schedule 
CA.)  hereto  annexed,  or  as  near 
titier^to  as  the  circumstances  permit. 

2.  When  intimation  is  made  to  the 
^oreditors  by  letter,  in  terms  of  {  4  of 

'ttie  statnte,  the  transmission  of  a 
oopy  of  the  notice  in  the  gazette 
required  by  the  statute,  addxessed  to 
each  creditor,  shall  be  held  a  suffi- 
eient  implement  of  the  said  enaot- 
xnent,  but  the  name  of  the  petitioner's 
argent  shall  always  appear  in  or  be 
annexed  to  the  said  notice. 

8.  When  the  debtor  ayails  himself 
of  the  option  giyen  by  {  4  to  cite  any 
of  the  creditCHTs  in  terms  of  law,  the 
citation  shall  be  given  not  later  than 
ten  days  next  after  the  publication 
in  the  gazette;    and  the  creditors 
shall  be  dted  to  a  diet  of  compearance 
at  least  thirty  days  subsequent  to 
the  date  of  publication  in  the  gazette. 
4.  When  the  petition  for   eessio 
prays   also   for  interim  protection 
from   diligence   or  liberation,  that 
prayer  shall  be  specially  intimated 
by  the  notice  in  the  gazette ;  and  by 
the  letters  (if  any)  sent  to  the  credi- 
tors. 

6.  The  certificate  of  the  letters 
having  been  duly  transmitted,  shall 
in  all  cases  contain  the  particular 
address  of  each  letter  as  sent. 

6.  In  processes  of  cesdo,  whether 
the  creditors  or  any  of  them  shall 
have  been  called  by  letters  or  cited 
in  terms  of  law,  the  cause  shall  not 
be  enrolled,  nor  shall  any  procedure 
ti^e  place  therein,  either  as  to  the 
eetdo,  or  any  application  for  interim 
protection  or  liberation,  or  otherwise, 
until  the  diet  of  compearance  in  the 
oause;  without  prejudice  to  the 
debtor  lodging  in  the  hands  of  the 
derk  of  court  the  documents  speci- 
fied in  2  4  of  the  statute,  on  or  before 
the  sixth  day  prior  to  the  day  of 
compearance. 

7.  If  the  debtor  fail  to  lodge  in  the 
hands  of  the  sheriif-clerk  the  state, 
books,  and  other  documents,  required 
by  {  4  of  the  statute,  by  the  time 


therein  specified,  the  process  shall 
be  dismissed  by  the  Sheriff,  unless 
he  shall  be  satisfied  that  the  debtor 
had  sufficient  excuse ;  in  which  case 
the  Sheriff  may  order  new  intimation 
to  the  creditors,  or  make  such  order 
as  he  may  think  necessary. 

8.  When  it  is  objected  that  all  the 
creditors  have  not  been  called,  the 
objector  shall,  at  the  time  of  stating 
his  objection,  give  in  a  list,  signed 
by  himself  or  his  agent,  specifying 
the  names  and  designations,  so  far  as 
known,  of  the  creditors  alleged  to  be 
omitted;  and  the  Sheriff  shall  have 
power  to  dispose  of  the  objection  as 
he  may  see  cause ;  and,  in  particular, 
he  may  either  dismiss  the  process, 
or  give  authority  by  a  special  inter- 
locutor (which  interlocutor  shall  not 
be  subject  to  review  by  appeal  or 
otherwise),  to  call  the  persons  named 
in  the  said  list,  by  citation  on  the 
petition,  to  compear  within  six  days 
after  citation,  if  within  Scotland,  or 
otherwise  to  call  the  said  creditors, 
whether  in  Scotland  or  furth  thereof, 
by  letter  (post  paid),   to  compear 
within  fifteen  days  after  the  despatch 
of  the  letter ;  and  if  it  shall  appear 
that  those  persons,  or  any  of  them, 
were  not  creditors,  the  objector  shall 
be  found  liable  in  the  expenses  un- 
necessarily occasioned   by  his   ob- 
jection. 

9.  When  creditors  not  originally 
called,  but  afterwards  cited  under 
authority  of  the  Sheriff,  as  already 
provided  in  {  8  of  this  Act  of  Sede- 
runt, shall  appear  in  the  process,  it 
shall  be  competent  for  the  Sheriff, 
on  the  application  of  such  creditors, 
in  case  the  original  diet  for  the 
creditor's  examination  has  elapsed 
before  such  appearance,  to  fix  an- 
other diet  for  his  re-examination; 
of  which  diet  it  shall  be  incumbent 
on  the  debtor  to  give  notice  to  each 
of  the  original  creditors,  or  his 
known  agent,  by  letter,  post  paid. 

10.  W^en  the  process  has  been 
raised  by  a  bankrupt  imder  seques- 
tration, and  not  discharged,  it  shall 
be  necessary  to  produce  a  certificate 
under  the  hieoids  of  a  trustee  or  of  the 
majority  of  the  commissioners,  stat- 
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ing  whether  the  bankmpt  had  at- 
tended the  diets  fixed  for  his  exa- 
mination, and  setting  forth  how  far 
he  has,  in  their  opinion,  or  to  the 
best  of  their  knowledge  and  belief, 
made  a  full  and  fair  surrender  of  his 
means  and  estate,  and  has  in  other 
respects  duly  complied  with  the  re- 
quisites of  the  Bankrupt  Act;  re- 
serving the  effect  of  such  certificate 
to  be  considered  by  the  Sheriff;  and 
further,  reserving  power  to  him  to 
require  a  special  report  from  the 
tnuBtee  or  commissioners,  or  to  order 
them  to  attend  for  examination  on 
oath  or  otherwise.  The  trustee,  or 
a  majority  of  the  commissioners, 
shall  be  bound,  within  eight  days 
after  requisition  by  the  bankrupt,  to 
grant  such  certificate,  or,  faihng 
thereof,  it  shall  be  competent  to 
proceed  in  the  cause  as  if  the  same 
had  been  granted. 

11.  When  the  debtor  shall,  either 
in  his  original  petition,  or  afterwards 
by  incidental  petition,  apply  for  in- 
terim protection  from  ^gence,  or 
for  liberation  from  prison,  he  shall 
Bet  forth  the  amount  of  caution,  and 
the  name  of  the  cautioner  or  caution- 
ers offered  by  him;  and  a  copy  of 
the  petition,  when  presented  separ- 
ately, shall  be  served  on  the  agent  or 
agents  for  the  opposing  creditors, 
forty-eight  hours  at  least  before  be- 
ing moved  in  court ;  and  the  Sheriff 
shall  thereafter,  on  hearing  parties, 
do  therein  as  may  seem  just;  the 
debtor  always  finding  caution  to  the 
satisfaction  of  the  clerk,  to  such 
amount  as  may  be  fixed  by  the 
Sheriff,  before  interim  protection  or 
liberation  shall  be  granted.  The 
bond  of  caution  shall  be  according  to 
one  or  other  of  the  forms  contained 
in  Schedule  (B.)  annexed. 

12.  When  the  debtor  shall  have 
been  put  on  oath  at  his  first  exami- 
nation, under  §  5  of  the  statute, 
the  creditors  shall  not  be  thereby 
precluded  from  afterwards  proving 
their  case,  in  opposition  to  the  eemo^ 
by  witnesses  or  other  competent 
eTidence. 

18.  When  a  proof  is  allowed,,  it  is 
recommended  Uiat  the  Sheriff  shall, 


by  the  interlocutor  allowing  it,  spe- 
cify, if  possible,  under  articulate 
heads,  the  several  facts  to  be  proved 
by  either  party. 

14.  The  Sheriff  shall,  in  all  cases, 
either  make  notes  of  the  evidence, 
which  notes  shall  form  part  of  the 
process;  or  he  may,  by  an  inteilocu- 
tor,  which  shall  not  be  subject  to 
review  by  appeal  or  otherwise,  ap- 
point the  proof,  or  any  part  thereof, 
to  be  taken  down  ^erbixUm  by  the 
clerk,  which  shall  be  subscribed  by 
the  witness  or  witnesses,  and  by  the 
Sheriff,  or  commissioner  when  a 
commission  is  necessary. 

15.  When  the  Sheriff  shall  make  a 
note  of  objections  under  §  6  of  the 
statute,  he  shall  also  make  a  note 
of  the  answers  thereto.  These  notes 
shall,  before  being  lodged  in  process, 
be  signed  by  the  Sheriff. 

16.  It  shall  be  competent  for  the 
Sheriff  to  hear  parties  viva  voce,  both 
at  the  time  of  the  debtor's  examina- 
tion (whetiier  on  declaration  or  oath) 
and  on  the  proof,  and  at  such  other 
times  as  may  appear  to  him  to  be 
necessary ;  and  in  either  case  he  shall 
make  a  note  of  objections  and  an- 
swers, as  before  provided. 

17.  It  shall  be  competent  for  the 
Sheriff  to  allow  answers  to  reclaim- 
ing petitions  lodged  under  §  7  of 
the  statute. 

18.  No  appearance  for  an  oppoe- 
ing  creditor  shall  be  allowed  without 
px^uction  of  the  letter  sent  to  him, 
the  citation  served,  or  a  mandate 
subscribed  by  him. 

19.  It  being  provided  by  §  18  of 
the  statute  that  debtors,  on  obtain- 
ing decrees  of  cmmo,  **  shall  make 
oath  in  the  same  terms  as  hitherto 
administered;'*  it  is  declared  that 
when  debtors  take  and  subscribe  an 
oath  or  affirmation  in  the  form  con- 
tained in  Schedule  (C.)  hereto  an- 
nexed, they  shall  be  held  to  have 
sufficiently  complied  with  the  pro- 
visions of  the  statute. 

20.  It  shall  be  competent  for 
the  Sheriff  to  ordain  the  debtor, 
whether  under  protection  or  not,  to 
attend  at  any  diet  of  court,  and 
particularly  at  any  diet  at  which  an 
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Lteojoeator  gnniing  or  refusing  the 
_^Mto  may  be  pronounodd,  intixna- 
'fciS.on   of   saoh   order   being  always 
*     to    the    cautioners    of    the 


21.   When    any    interlocutor    is 
jpronounoed,   refusing  the  eettio  or 
granting  it,  subject  to  a  declaration 
'^hat  it  shall  not  be  extraotable  or 
Available   as   a   protection   to    the 
debtor  for  a  certain  time,  any  un- 
expired liberation  or  personal  pro- 
tection granted  to  the  debtor  under 
the  statute  shall  be  held  as  ip90  faeto 
recalled,  without  prejudice  to  the 
debtor  again  petitioning  the  Sheriff 
for  protection  or  libexation   while 
the    case    remains   in   the  Sheriff 
Court 

22.  It  being  provided  by  §  17  of 
the  statute  t^t  when  ^e  decree  of 
emno  has  been  refused  m  hoe  itatu  it 
■hall  be  competent  to  the  debtor  at 
any  time  thereafter  to  make  a  re- 
newed application  for  the  benefit  of 
the  ce$tio,  and  that  the  '*  debtor  shall, 
in  all  oases  of  a  renewed  application, 
giYe  notice  thereof  in  such  manner 


as  shall  be  appointed  either  by  the 
Court  of  Session  or  Sheriff  respeo- 
tiTely;"  it  is  enacted  that  it  shaU  be 
competent  for  the  debtor  to  make 
the  renewed  application  by  a  minute, 
without  argument,  annexed  to  his 
original  petition;  and  that  he  shall 
give  notice  thereof  to  all  his  credi- 
tors, by  letters  addressed  to  each 
through  the  post  office,  paying  the 
postage  thereof;  and  the  case  shaU 
not  be  taken  up  till  twenty  days  after 
the  despatch  of  aU  the  said  letters, 
the  fact  of  the  despatch  being  estab- 
lished by  certificates  satisfactory  to 
the  Sheriff. 

28.  When  it  shall  appear  that  any 
of  the  proTisions  of  the  statute,  or  A 
this  Act  of  Sederunt,  haye  been  omit^ 
ted  or  not  duly  complied  with  by  the 
pursuer  of  any  process  of  eeMto,  the 
process  may  be  sisted  till  the  regula- 
tions have  been  duly  complied  with 
in  all  points,  if  it  shall  appear  to  the 
Sheriff,  from  the  nature  of  the  omis- 
sion, Uiat  this  can  be  still  done 
consistently  with  justice,  and  with 
the  due  execution  of  the  statute. 

C.  Hope,  LF.D. 


FOEMS. 


SCHEDULE  (A). 

Form  of  Petition, 

Unto  the  Honourable  the  Sheriff  of  the  county  of 

the  Petition  of  {jjivmg  the  full  name  and  detignaHon,  and  present  pktu 
of  rendenee,  and  tpeeifying  the  jail,  if  the  debtor  has  been  or  ie 
ineareerated}, 

Hwnbly  Shewgth, 

That  the  petitioner  has  been  charged,  and  that  a  warrant  to 
imprison  has  been  issued  against  him  at  the  instance  of 

,  for  not  making  payment  of  the  sum  of  £ 
contained  in  a 

[Or]  That  he  is  liable  to  imprisonment  under  a  small  debt  decreet, 
obtained  against  him  at  the  instance  of 
for  the  sum  of  £ 
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[Or]  That  lie  is  in  prison  in  respect  of  a  civil  debt  amonntiDg  to 
£  at  the  instance  of 

[Or]  That  he  has  been  imprisoned,  and  afterwards  liberated  in  respect 
of  a  civil  debt,  amounting  to  £ 

at  the  instance  of  [^ptcifying  the  debt,  and  the  particular 

circtunetances  of  itt  conititution,  by  bUl,  decreet  or  o1henoie€\. 

That  the  petitioner  is  unable  to  pay  his  debts,  and  is  ready  to  arar- 
render  his  whole  means  and  estate  for  behoof  of  his  creditors.  That  his 
inability  to  pay  his  debts  has  not  been  occasioned  by  fraud,  but  has 
arisen  solely  from  misfortunes  and  losses,  to  be  particularly  specified  in 
the  state  of  his  affairs,  subscribed  by  himself,  and  to  be  produced  in  the 
hands  of  the  clerk  of  court  That  the  following  is  a  list  of  the  peti- 
tioner's real  or  pretended  creditors,  vii. — [etaJting  their  namee  on  eeparaU 
linee,  viith  a  ffrogreeeive  number  for  the  eake  of  reference]. 

That  there  is  herewith  produced  the  schedule  of  an  expired  charge 
for  payment  of  the  said  debt.  [Or]  A  copy,  certified  by  the  clerk  of  the 
Small  Debt  Court,  of  the  warrant  in  which  he  is  liable  to  imprisonment 
[Or]  A  certificate  from  the  keeper  of  the  prison  of  the  imprisonment  of 
the  petitioner,  and  the  date  thereof,  and  of  the  liberation  [if  such  there 
were]. 

That  the  petitioner  is  &rther  desirous  to  obtain  a  warrant  of  [libera* 
tion  and]  interim  protection  against  the  execution  of  diligence,  and  ia 
ready  to  find  sufficient  caution  acted  in  the  Sheriff  Court  books  of  the 
county  of  to  the  amount  of 

for  which  will  become  his  cautioner. 


May  it  therefore  please  your  Lordship  to  grant  warrant  for  the 
quisite  intimation  or  citation,  and,  on  the  expiry  of  the  indudoe^ 
and  on  the  petitioner  finding  such  caution,  to  grant  authority 
for  his  liberation  and  interim  protection  against  the  execution 
of  diligence  ;  thereafter,  on  resuming  conisideration  of  this  peti- 
tion, and  advising  the  whole  cause,  to  find  that  the  petitioner  is 
entitied  to  the  benefit  of  the  process  of  ceeeio  bonorum,  and  to 
grant  decreet  accordingly,  and  to  appoint  such  person  as  your 
Lordship  shall  think  proper,  trustee,  who  shaU  take  the  manage- 
ment and  disposal  of  his  estate  for  the  general  behoof  of  his 
creditors ;  all  in  terms  of  the  Statute,  and  Act  of  Sederunt  made 
thereanent 

According  to  justice,  &c. 
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SCHEDULE  (B). 

Form  of  Bond  of  Cauiion, 

I,  A  B,  do  hereby,  in  tenns  of  the  16th  section  of  the  Statate  6  &  7 
WilL  lY.  chap.  66,  and  of  an  interlocutor  of  the  Sheriff 
of  y  dated  ,  pronounced 

"in  the  petition  for  the  benefit  of  the  process  of  cesno  honorwn  presented 
to  him  in  name  of  0  D" 

[Or]  ''  In  the  petition  of  (7  i>,  in  the  process  of  eestio  bonorum  at  his 
instance  against*  his  creditors,"— judicially  enact,  bind,  and  oblige  my- 
self, my  heirs,  executors,  and  successors,  as  cautioner  and  security  for  the 
said  C  D,  that  he  the  said  0  D  shall  attend  all  diets  of  Court,  whenever 
required,  under  the  penalty  of  £  ,  and  which,  if  forfeited,  shall  be 

divided  among  the  creditors  ;  and  that  diligence  shall  pass  hereon  for  the 
same  at  the  instance  of  the  clerk  of  Court ;  and  I  the  said 

hereby  specially  agree  that  (W0  insert  (he  ''sheriff-clerk's 
office,  or  iome  other  place  wiMn  the  county)  shall  be  held  as  my  domicile,  to 
the  effect  of  leaving  there  for  me  all  citations  or  other  intimations  in  this 
cause,  or  that  a  letter  with  such  citations  or  intimations,  addressed 

and  sent  through  the  post  office  shall  be  equal  to  a  personal 
citation.    In  witness  whereof  &c. 

[Or  if  the  parties  prefer  it,  they  can  fmd  caution  in  the  usual  terms  of 
judicial  caviion  acted  in  (he  books  of  Court,  thus — 

At  the  day  ,  One  thousand  eight 

hundred  and 

Appears  A  B, 
and  in  terms  of  the  16th  section  of  the  statute  6  &  7  WilL  IV.  chap.  66, 
and  of  an  interlocutor  of  the  Sheriff  of 

dated  ,  pronounced  *'  in  the  petition  for  the  benefit  of  the 

process  of  cessio  bonorum  presented  to  him  in  the  name  of  0  D" 

[Or]  "  In  the  petition  of  (7  D,  in  the  process  of  cessio  bonorum  at  his 
instance  against*  his  creditors," — hereby  judicially  enacts,  binds,  and 
obliges  himself,  his  heirs,  executors,  and  successors,  as  cautioner  and 
surety,  acted  in  the  Sheriff  Court  books  of  ,  for  the  said  G  D,  that 

the  said  C  D  shall  attend  all  diets  of  Court,  whenever  reqiiired,  under  the 
penalty  of  £  ,  and  which,  if  forfeited,  shall  be  divided  among 

the  creditors ;  and  that  diligence  shall  pass  hereon  at  the  instance  of  the 
derk  of  court ;  and  the  said  hereby  specially  agrees  that 

(Aere  insert  ihs  ^  sheriff-clerk's  office,"  or  some  other  place  wiUUn  the  county) 
shall  be  held  as  his  domicile,  to  the  effect  of  leaving  there  for  him  all 
citations  or  other  intimations  in  this  cause,  or  that  a  letter  with  such  dta- 

*  This  where  a  separate  petition  is  given  in  under  the  15th  section. 
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tioiis  or  intimations,  addressed  ,  and  sent  thiougli  the 

post-office,  shall  be  equal  to  a  personal  citation. 

[If  more  cautioners  than  one  hind  ihemselvei  eeveraUy,  or  jointly  and 
severally f  the  form  vnll  be  varied  accordingly,] 


SCHEDULE  (C). 
Form  of  Oath, 

At  the  day  of  in  presence 

of  Compeared  A  B,  who  being  solemnly 

Bwom  and  examined,  depones,  That  the  state  produced  in  process  is  a  true 
and  correct  state  of  his  affairs  to  the  best  of  the  deponent's  knowledge 
and  belief.  Depones,  that  he  has  no  lands,  heritages,  debts,  sums  of  money, 
goods,  or  gear,  belonging  to  him,  other  than  what  are  specified  in  the  said 
state,  and  in  the  disposition  executed  by  him  in  this  process  (if  one  shaU 
have  been  required  hy  the  creditors).  Depones,  That  he  has  made  no  disposi- 
tion or  other  conveyance  of  his  effects,  or  any  part  thereof,  other  than 
explained  in  the  state  of  his  affairs.  Depones,  That  he  has  not  put  out  of 
his  hands  any  money,  goods,  or  gear  belonging  to  him ;  nor  has  he,  to  the 
prejudice  of  Ms  creditors,  cancelled,  concealed,  or  away  put  any  writs  or 
documents.  All  which  he  depones  to  be  truth,  as  he  shall  answer  to 
God. 

C.  Hope,  LP.D. 
Edinburgh,  6th  June  1839. 


OHAPTEB  m.— CONJUGAL  BIGHTS  ACTS. 

24  &  25  Vict.  c.  86.— An  ACT  to  amend  the  Law  regarding^ 
Conjugal  Eights  in  Scotland. — 6th  August  1861. 

Whereas  it  is  expedient  to  amend  the  law  of  Scotland  relating  to  Hut- 
band  and  Wife :  Be  it  therefore  enacted  by  the  Queen's  most  Exeelknt 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assemUed,  and  by 
the  authority  of  the  same  as  follows : 

1.  [A  wife  deserted  by  her  husband  may  appfyfaran  OrdMT  toprMet 
Property  which  she  h<u  or  may  acqire  by  her  own  Industry,  or  which  she  may 
succeed  to.]— A  wife  deserted  by  her  husband  may,  at  any  time  after  such 
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desertion^  Apply  by  petition  to  any  Lord  Ordinaiy  of  the  Court  of  Session, 
or  in  the  time  of  vacation  to  the  Lord  Ordinary  on  the  Bills,  for  an  order 
to  protect  property  which  ^e  has  acquired  or  may  acquire  by  her  own 
industry  after  such  desertion,  and  property  which  she  has  succeeded  to  or 
may  succeed  to,  or  acquire  right  to  after  such  desertion,  against  her  hus- 
band or  his  creditors,  or  any  person  claiming  in  or  through  his  right ; 
and  the  Lord  Ordinary  shall  appoint  such  petition  to  be  intimated  in  the 
minute  book  of  the  Court  of  Session,  and  to  be  served  upon  the  husband ; 
and  the  husband,  or  any  creditor  of  the  husband,  or  any  other  person 
claiming  in  or  through  his  right,  shall  be  entitled  to  lodge  answers  to  the 
said  petition,  and  if  the  husband  be  furth  of  Scotland  the  petition  shall 
be  executed  edictally  against  him  on  an  inducis  of  twenty-one  days ;  and 
upon  considering  such  petition  the  Lord  Ordinary  shall  require  evidence 
of  such  desertion,  and  on  being  satisfied  thereof  pronounce  an  interlocutor 
giving  to  the  wile  protection  of  her  property  as  aforesaid  against  the  hua- 
band  and  aU  creditors  or  persons  claiming  under  or  through  him ;  and  if 
answers  be  lodged  to  the  said  petition,  the  Lord  Ordinaiy  may,  on  con- 
sidering the  same,  and,  if  he  consider  it  necessary,  after  hearing  parties, 
allow  a  proof  to  them  of  their  respective  averments,  which  proof  he  shall 
take  himself,  and  either  write  the  evidence  with  his  own  hand,  in  which 
case  it  shall  be  read  over  to  the  witness  by  the  judge,  and  signed  by  the 
witness,  if  he  can  write,  or  the  Lord  Ordinary  shall  record  the  evidence 
by  dictating  it  to  a  clerk,  in  which  case  it  shall,  when  taken  down,  be 
read  over  and  signed  as  above ;  or  the  Lord  Ordinary  shall  cause  the  evi- 
dence to  be  taken  down  and  recorded  by  a  writer  skilled  in  shorthand 
writing,  in  manner  after  mentioned,  and  it  shall  be  competent  to  the  Lord 
Ordinary,  on  special  cause  shown,  instead  of  taking  such  proof,  to  grant 
a  commission  to  take  said  proof  elsewhere  than  in  Edinburgh,  in  which 
case  he  may  pronounce  an  interlocutor  setting  forth  such  special  cause, 
and  granting  comnussion  to  take  such  proof,  and  if  satisfied  after  proof  of 
the  fact  of  such  desertion,  and  that  the  same  was  without  reasonable 
cause,  he  shall  pronounce  an  interlocutor  giving  to  the  wife  protection  as 
aforesaid,  and  he  shall  appoint  intimation  of  the  said  interlocutor  having 
been  pronounced  to  be  made  in  one  or  more  newspapers  published  within 
the  coimty  within  which  the  wife  is  resident,  or  in  such  other  newspapers 
as  the  Lord  Ordinary  may  appoint. 

2.  [Husbimd  or  Creditor  may  apply  by  Petition  for  BecaU  of  Order.'] — 
It  shall  be  lawful  for  the  husband,  or  any  creditor  or  other  person  claim- 
ing in  or  through  his  right,  if  such  creditor,  husband,  or  other  person  have 
not  lodged  answers  as  aforesaid,  to  apply  by  petition  to  the  Lord  Ordinary 
by  whom  such  order  was  made  for  the  recall  thereof ;  and  the  Lord  Oidi- 
nary  shall  appoint  such  petition  to  be  answered  by  the  wife,  and  thereafter 
dispose  of  the  application  as  he  shall  think  just ;  but  such  recall  shall  not 
afifect  any  right  or  interest  onerously  and  bona  fide  acquired  by  any  third 
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party  from  the  wife  before  said  recall ;  and  the  Lord  Ordinary  shall  direct 
that  publication  of  his  interlocutor  be  made  in  manner  herein-before  pro- 
vided. 

'3.  [Interlocutors  may  be  reviewed.     How  long  order  of  protection  to 
continue  operative.    No  action  of  adherence  competent  whiie  order  subsists.'] 
— ^All  interlocutors  of  the  said  Lord  Oidinaiy  may  be  brought  under 
review  of  either  Division  of  the  Court  of  Session,  by  lodging  and  boxing 
within  twenty-one  days  after  the  pronouncing  of  such  interlocutors,  if  in 
session ;  and  if  the  said  twenty-one  days  shall  expire  during  vacation,  by 
lodging  in  the  BiU  Chamber  a  reclaiming  note  and  boxing  the  same  at 
the  first  box-day  after  the  expiry  of  the  said  twenty-one  days :  Provided 
always,  that,  notwithstanding  such  reclaiming  note,  the  interlocutor  of 
the  Lord  Ordinary  granting  protection  shall  take  effect  when  intimated  as 
aforesaid,  unless  the  Lord  Ordinary,  either  at  the  time  of  the  pronouncing 
thereof  or  within  forty-eight  hours  thereafter,  order  that  his  interlocutor 
shall  not  take  effect  till  the  advising  of  the  reclaiming  note,  or  such  other 
period  as  he  may  think  fit ;  and  such  order  of  protection  shall,  where 
there  has  been  appearance  by  the  husband,  continue  operative  until  suqi, 
time  as  the  wife  shall  again  cohabit  with  her  husband,  or  imtil  the  Lord 
Ordinary,  upon  a  petition  by  the  husband,  shall  be  satisfied  that  he  has 
ceased  from  his  desertion,  and  cohabits  with  his  wife  ;  and  the  Lord 
Ordinary  may  require  him  to  find  security  for  such  period  as  he  may  be 
appointed,  that  he  shall  continue  to  cohabit  with  her ;  and  upon  the  Lord 
Ordinary  being  so  satisfied,  and  security  found,  if  required,  he  shall  recall 
the  order  of  protection  ;  but  such  recall  shall  not  affect  any  right  or  interest 
acquired  by  the  wife  while  the  said  order  subsisted,  which  right  and 
interest  shall  remain  vested  in  her,  exclusive  of  her  husband^s  j%Ls  mariii 
or  right  of  administration ;  nor  shaU  it  affect  auy  right  or  interest 
a  cquired  by  a  third  party  during  such  period,  or  any  third  party  through 
or  from  her,  while  the  said  order  subsisted;  and  until  such  order  be 
recalled  it  shall  not  be  competent  for  the  husband  to  institute  an  action 
of  adherence  against  his  wife ;  and  the  Lord  Ordinary  shall  direct  that 
publication  of  its  recall  be  made  in  manner  herein-before  provided. 

4.  [After  interlocutor  of  protection  is  pronounced^  property  of  wffe 

to  belong  to  her  as  if  unmcarried.'] — ^After  'an  interlocutor  of  protection 

is  pronounced,  and  duly  intimated,  the  property  of  the  wife  as  aforesaid 

shall  belong  to  her  as  if  she  were  unmarried :  Provided  always,  that  such 

protection  shall  not  extend  to  property  acquired  by  the  wife  of  which  the 

husband  or  his  assignee  or  disponee  has  before  the  date  of  presenting  said 

petition  obtained  full  and  complete  lawful  possession,  nor  shall  such  pro- 

t  ection  affect  the  right  of  any  creditor  of  the  husband  over  property  which 

he  has  before  the  date  thereof  duly  attached  by  arrestment,  followed  by  a 

decree  of  forthcoming,  or  which  such  creditor  has  before  the  said  date 

d  uly  poinded,  and  of  which  he  has  carried  through  and  reported  a  sale. 
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5.  [Order  of  protection  to  hope  effect  of  decree  of  sqfXirationJ] — If  any 
such  order  of  protection  be  made  and  intimated,  it  shall  have  the  effect  of 
a  decree  of  separation  a  merud  et  thoro  in  regard  to  the  property,  rights, 
and  obligations  of  the  husband  and  of  the  wife,  and  in  regard  to  the  wife's 
capacity  to  sue  and  be  sued. 

6.  [/fi  case  of  separatum  the  property  of  the  wife  to  belong  to  her  ex- 
clusively of  the  jus  mariti  and  right  of  administration  :  also  for  purposes  of 
contract  and  suing,"] — After  a  decree  of  separation  a  mensd  et  thoro  obtained 
at  the  instance  of  the  wife,  all  property  which  she  may  acquire,  or  which 
may  come  to  or  devolve  upon  her,  shall  be  held  and  considered  as  property 
belonging  to  her,  in  reference  to  which  the  jus  mariti  and  husband's  right 
of  administration  are  excluded,  and  such  property  may  be  disposed  of  by 
her  in  all  respects  as  if  she  were  unmarried,  and  on  her  decease  the  same 
shall,  in  case  she  shall  die  intestate,  pass  to  her  heirs  and  representatives, 
in  like  manner  as  if  her  husband  had  been  then  dead ;  provided  that  if 
any  such  wife  should  again  cohabit  with  her  husband  all  such  property  as 
she  may  be  entitled  to  when  such  cohabitation  shall  take  place  shall  be 
held  to  her  separate  use,  and  the  jus  mariti  and  right  of  administration  of 
her  husband  shall  be  excluded  in  reference  thereto,  subject,  however,  to 
any  agreement  in  writing  made  between  herself  and  her  husband ;  and 
the  wife  shaU,  while  so  separate,  be  capable  of  entering  into  obligations, 
and  be  liable  for  wrongs  and  injuries,  and  be  capable  of  suing  and  being 
sued,  as  if  she  were  not  married ;  and  her  husband  shaU  not  be  liable  in 
respect  of  any  obligation  or  contract  she  may  have  entered  into,  or  for  any 
wrongful  act  or  omission  by  her,  or  for  any  costs  she  may  incur  as  pursuer 
or  defender  of  any  action,  after  the  date  of  such  decree  of  separation  and 
during  the  subsistence  thereof ;  provided  that  where  upon  any  such  sepa- 
ration aliment  has  been  decreed  or  ordered  to  be  paid  to  the  wife  and  the 
same  shall  not  be  duly  paid  by  the  husband,  he  shall  be  liable  for  neces- 
saries supplied  for  her  use. 


37  &  38  Vict.  c.  31.— An  ACT  to  amend  the  Conjugal 
Eights  (Scotland)  Amendment  Act,  1861. — 16th  July 
1874. 

Whereas  an  Act  was  passed  in  the  twenty-fourth  and  twenty-fifth  years 
of  the  reign  of  Her  present  Majesty  (24  &  25  Vict'c.  86),  intituled  An 
Act  to  amend  the  Law  regarding  Conjugal  Rights  in  Scotland : 

And  whereas  the  expense  of  procedure  under  that  Act  prevents  many 
persons  firom  availing  themselves  of  its  benefits,  and  it  ia  desirable  to 
amend  the  same  :    Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
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Majesty,  hj  and  with  the  advice  and  consent  of  the  Lords  qniicaal  iod 
temporal,  and  Commons,  in  this  present  Parliament  asiiembled,  aad  Ij 
the  authority  of  the  same. 

1.  ID^mtion  of" sheriff. ''y^The  word  "  Sheriff''  shall  indnde Sbasi- 
Substitute. 

2.  [^Sheriffs  jurisdiction  extended  to  appiications  far  orders  to  pnteet 
property  of  deserted  wives  and  for  the  recall  of  such  ordarsJ] — ^The  Shgriii 
of  counties  in  Scotland  shall  have  all  jurisdictions,  powers,  and  aatiioiitics 
necessary  for  hearing,  tiying,  and  determining  applicationB  by  virs  de- 
serted by  their  husbands  for  orders  to  protect  property  that  thej  Kire 
acquired  or  may  acquire  by  their  own  industry  after  such  deSeition,  isd 
property  which  they  have  succeeded  to  or  may  succeed  to  or  acquire  n^ 
to  after  such  desertion,  against  their  husbands  or  creditors  of  their  &as- 
bands  or  any  persons  claiming  in  or  through  the  rights  of  tiieir  husbandi, 
and  applications  by  the  husbands  of  such  wives,  their  creditors^  or  otbus 
claiming  in  or  through  the  rights  of  such  husbands  for  the  recall  of  soch 
orders :  Provided  as  follows  : 

1.  All  such  applications  in  the  Sheriff  Court  shall  be  made  by  peCitkai 

in  common  form,  and,  subject  to  any  orders  and  regulatioos 
which  the  Court  of  Session  are  hereby  authorised  to  make  from 
time  to  time  as  to  procedure  in  such  applications,  the  procedure 
in  every  such  petition,  including  the  procedure  in  appeals  taien 
therein  within  the  Sheriff  Court  or  to  the  Court  of  Session,  shall, 
as  nearly  as  may  be,  be  the  same  as  in  an  ordinary  action  in  tbe 
Sheriff  Court : 

2.  The  conditions  on  which  orders  to  protect  property  as  aforesaid 

may  be  granted  or  recalled  in  the  Sheriff  Court  shall  be  ^ 
same  as  those  on  which  such  orders  may  be  granted  or  recalled 
in  the  Court  of  Session.  The  provisions  of  the  recited  Act 
relatiag  to  the  intimation  of  interlocutors  granting  or  lecalling 
such  orders  in  the  Court  of  Session  shall  apply  to  the  in^mitm 
of  such  interlocutors  when  pronounced  in  the  Sheriff  Court ;  and 
the  effects  of  the  grant  or  recall  of  any  such  order  duly  intimated 
shall  be  the  same  when  made  in  the  Sheriff  Court  as  when  made 
in  the  Court  of  Session  : 

3.  An  application  for  the  recall  of  any  such  order  to  protect  piopertr 

granted  in  a  Sheriff  Court  shall  be  competent  only  when  made 
in  the  Sheriff  Court  to  whose  jurisdiction  the  deserted  inft  ii 
for  the  time  amenable,  or  in  the  Court  of  Session. 

It  shall  be  the  duty  of  the  clerk  of  the  Court  in  which  sbj 
such  order  was  granted  to  transmit  the  process  in  which  it  was 
granted  to  any  other  Court  on  receiving  written  notice  from  a 
clerk  thereof  of  the  dependence  therein  of  an  application  for  the 
recall  of  such  order : 
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4.  It  shall  not  be  necessary  to  print  the  petition,  answer,  or  evidence 
in  order  to  the  disposal  by  the  Court  of  Session  of  any  appeal 
taken  thereto  from  a  Sheriff  Court  in  any  application  by  this 
Act  made  competent  in  the  Sheriff  Court : 
6.  Any  warrant  of  citation  granted  by  a  Sheriff  in  any  such  applica- 
tion may,  when  necessary,  be  executed  edictally  (without  the 
concurrence  or  authority  of  the  Court  of  Session  (by  delivery  of 
a  copy  thereof  at  the  office  of  the  keeper  of  edictal  citations 
according  to  the  mode  established  by  the  Act  passed  in  the 
sixth  year  of  the  reign  of  His  Majesty  King  George  the  Fourth, 
chapter  one  hundred  and  twenty,  in  regard  to  the  execution 
edictally  of  citations  on  warrants  of  the  Court  of  Session,  dated 
the  twenty-fourth  day  of  December  One  thousand  eight  hundred 
and  thirty-eight,  and  by  sending  a  copy  thereof  by  post  to  the 
last  known  address  of  the  person  to  be  cited. 

The  keeper  of  edictal  citations  or  his  clerk  shall  register  an 
abstract  of  every  such  copy  so  delivered,  in  the  record  for  edictal 
citations  by  virtue  of  letters  of  supplement  to  persons  furth  of 
Scotland  to  appear  before  any  of  the  inferior  Courts  of  Scotland  ; 
and  such  abstract  shall  exhibit  such  particulars  as  are  required 
to  be  exhibited  in  an  abstract  of  any  copy  citation  by  law  ap- 
pointed to  be  made  or  registered  by  the  said  keeper  or  his  clerk. 
3.  [Short  HHe."] — This  Act  may  be  cited  as  the  Conjugal  Rights  (Scot- 
land) Amendment  Act,  1874. 


OHAPTEB  IV.— EMPLOYERS  AND  WORKMEN  ACT. 

38  &  39  Vict,  c,  90.— An  ACT  to  enlarge  the  Powers  of 
County  Courts  in  respect  of  disputes  between  Em- 
ployers and  Workmen,  and  to  give  other  Courts  a 
limited  civil  jurisdiction  in  respect  of  such  disputes. — 
13th  August  1875. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : — 

Preliminary. 

1.  [Short  Title.] — This  Act  may  be  cited  as  the  Employers  and  Work- 
men Act,  1875. 
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2.  [Commencement  of  Act,] — This  Act,  except  so  feur  aB  it  authoiises 
any  rules  to  be  made  or  other  thing  to  be  done  at  any  time  after  the  pass- 
ing of  this  Act^  shall  come  into  operation  on  the  first  day  of  September 
One  thousand  eight  hundred  and  seyenty-five. 

PabtI. 

Jurisdiction — Jurisdiction  of  County  Court. 

3.  [Poujer  of  county  court  as  to  ordering  of  paifment  of  money  set-off ^ 
and  rescission  of  contract  and  taking  security,] — In  any  proceeding  before 
a  county  court  in  relation  to  any  dispute  between  an  employer  and  a 
workman  arising  out  of  or  incidental  to  their  relation  as  such  (which  dis- 
pute is  hereinafter  referred  to  as  a  dispute  under  this  Act)  the  court  may, 
in  addition  to  any  jurisdiction  it  might  have  exercised  if  this  Act  had  not 
passed,  exercise  aJl  or  any  of  the  following  powers ;  that  is  to  say, 

(1.)  It  may.  adjust  and  set  off  the  one  against  the  other  all  such  claims 
on  the  part  either  of  the  employer  or  of  the  workman,  arising  out 
of  or  incidental  to  the  relation  between  them,  as  the  court  may 
find  to  be  subsisting,  whether  such  claims  are  liquidated  or  un- 
liquidated, and  are  for  wages,  damages,  or  otherwise ;  and, 

(2.)  If,  having  regard  to  all  the  circumstances  of  the  case,  it  thinks  it 
just  to  do  BO,  it  may  rescind  any  contract  between  the  employer 
and  the  workman  upon  such  terms  as  to  the  apportionment  of 
wages  or  damages,  or  other  sums  due  thereunder,  and  as  to  the 
payment  of  wages  or  damages,  or  other  sums  due,  as  it  thinks 
just ;  and, 

(3«)  Where  the  court  might  otherwise  award  damages  for  any  breach 
of  contract  it  may,  if  the  defendant  be  willing  to  give  security  to 
the  satisfaction  of  the  court  for  the  performance  by  him  of  so 
much  of  his  contract  as  remains  unperformed,  with  the  consent  of 
the  plaintiff,  accept  such  security,  and  order  performance  of  the 
contract  accordingly,  in  place  either  of  the  whole  of  the  damages 
which  would  otherwise  have  been  awarded,  or  some  part  of  such 
damages. 

The  security  shall  be  an  undertaking  by  the  defendant  and,  one  or 
more  surety  or  sureties  that  the  defendant  will  perform  his  con- 
tract, subject  on  non-performance  to  the  payment  of  a  sum  to  be 
specified  in  the  undertaking. 

Any  sum  paid  by  a  surety  on  behalf  of  a  defendant  in  respect  of  a 
security  under  this  Act,  together  with  all  costs  incurred  by  such 
surety  in  respect  of  such  security,  shall  be  deemed  to  be  a  debt 
due  to  him  from  the  defendant;  and  where  such  security  has 
been  given  in  or  under  the  direction  of  a  court  of  summary  juris- 
diction, that  court  may  order  payment  to  the  surety  of  the  sum 
which  has  so  become  due  to  him  from  the  defendant. 


Past  II.]  EMPLOYERS  AND  WORKMEN.  625 

Cowrt  of  Svmmary  Jwriidiclion. 

4.  {Juriidiclion  of  justices  in  disputes  between  employers  and  u>orkmenJ\ 

— ^A  dispute  under  this  Act  between  an  employer  and  a  workman  may  be 
heard  and  determined  by  a  court  of  summary  jurisdiction,  and  such  court 
for  the  purposes  of  this  Act,  shall  be  deemed  to  be  a  court  of  civil  juris- 
diction,  and  in  a  proceeding  in  relation  to  any  such  dispute  the  court  may 
order  payment  of  any  sum  which  it  may  find  to  be  due  as  wages,  or  dam- 
ages, or  otherwise,  and  may  exercise  all  or  any  of  the  powers  by  this  Act 
conferred  on  a  county  court :  Provided  that  in  any  proceeding  in  relation 
to  any  such  dispute  the  court  of  summary  jurisdiction — 

(1)  Shall  not  exercise  any  jurisdiction  where  the  amount  claimed 

exceeds  ten  pounds ;  and 

(2)  Shall  not  make  an  order  for  the  payment  of  any  sum  exceeding 

ten  pounds,  exclusive  of  the  costs  incurred  in  the  case,  and 

(3)  Shall  not  require  security  to  an  amount  exceeding  ten  pounds 
from  any  defendant  or  his  surety  or  sureties. 

5.  [Jurisdiction  of  Justices  in  disputes  between  masters  and  appren- 
ticesJ] — Any  dispute  between  an  apprentice  to  whom  this  Act  applies  and 
his  master,  arising  out  of  or  incidental  to  their  relation  as  such,  (which 
dispute  is  hereinafter  referred  to  as  a  dispute  under  this  Act,)  may  be 
heard  and  determined  by  a  court  of  summary  jurisdiction. 

6.  [Powers  of  justices  in  respect  of  apprentices,] — In  a  proceeding  before 
a  court  of  summary  jurisdiction  in  relation  to  a  dispute  under  this  Act 
between  a  master  and  an  apprentice,  the  court  shall  have  the  same  powers 
as  if  the  dispute  were  between  an  employer  and  a  workman,  and  the 
master  were  the  employer  and  the  apprentice  the  workman,  aud  the  in- 
strument of  apprenticeship  a  contract  between  an  employer  and  a  work- 
man, and  shall  also  have  the  following  powers  : — 

(1)  It  may  make  an  oider  directing  the  apprentice  to  perform  his 
duties  under  the  apprenticeship ;  and, 

(2)  If  it  rescinds  the  instrument  of  apprenticeship  it  may,  if  it  thinks 
it  just  so  to  do,  order  the  whole  or  any  part  of  the  premium  paid 
on  the  binding  of  the  apprentice  to  be  repaid. 

Where  an  order  is  made  directing  an  apprentice  to  perform  hiB  duties 
under  the  apprenticeship,  the  court  may,  from  time  to  time,  if  satisfied 
after  the  expiration  of  not  less  than  one  month  from  the  date  of  the  order 
that  the  apprentice  has  failed  to  comply  therewith,  order  him  to  be  im- 
prisoned for  a  period  not  exceeding  fourteen  days. 

7.  [Order  against  surety  of  apprentice,  and  power  to  friend  of  apprentice 
to  give  security.] — In  a  proceeding  before  a  court  of  summary  jurisdiction 
in  relation  to  a  dispute  under  this  Act  between  a  master  and  an  appren- 
tice, if  there  is  any  person  liable,  under  the  instrument  of  apprenticeship, 
for  the  good  conduct  of  the  apprentice,  that  person  may,  if  the  court  so 

2Q 
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direct^  he  summoned  in  like  maimer  as  if  he  were  the  defendant  in  sach 
proceeding  to  attend  on  the  hearing  of  the  proceeding,  and  the  court  maj, 
in  addition  to  or  in  substitution  for  any  order  which  the  court  is  autho- 
rised to  make  against  the  apprentice,  order  the  person  so  summoned  to 
pay  damages  for  any  breach  of  the  contract  of  apprenticeship  to  an  amount 
not  exceeding  the  limit  (if  any)  to  which  he  is  liable  under  the  instrument 
of  apprenticeship. 

The  court  may,  if  the  person  so  simimoned,  or  any  other  person^  is 
^s^^illing  to  give  security  to  the  satisfaction  of  the  court  for  the  performance 
by  the  apprentice  of  his  contract  of  apprenticeship,  accept  such  security 
instead  of  or  in  mitigation  of  any  punishment  which  it  is  authorised  to 
inflict  upon  the  apprentice. 


PART  n. 

Procedure. 

8.  IMode  of  giving  security,'] — ^A  person  may  give  security  imder  this 
Act  in  a  county  court  or  court  of  summary  jurisdiction  by  an  oral  or 
written  acknowledgment  in  or  under  the  direction  of  the  court  of  the 
undertaking  or  condition  by  which  and  the  sum  for  which  he  is  bound, 
in  such  manner  and  form  as  may  be  prescribed  by  any  rule  for  the  time 
being  in  force,  and  in  any  case  where  security  is  so  given,  the  court  in  or 
imder  the  direction  of  which  it  is  given  may  order  payment  of  any  sum 
which  may  become  due  in  pursuance  of  such  security. 

The  Lord  Chancellor  may  at  any  time  after  the  passing  of  this  Act, 
and  from  time  to  time,  make,  and  when  made  rescind,  alter,  and  add  to, 
rules  with  respect  to  giving  security  under  this  Act. 

9.  ^Summary  proceedings,'] — Any  dispute  or  matter  in  respect  of  which 
jurisdiction  is  given  by  this  Act  to  a  court  of  summary  jurisdiction  shall 
be  deemed  to  be  a  matter  on  which  that  court  has  authority  by  law  to 
make  an  order  on  complaint  in  pursuance  of  the  Summary  Jurisdiction 
Act,  but  shall  not  be  deemed  to  be  a  criminal  proceeding  ;  and  all  powers 
by  this  Act  conferred  on  a  court  of  summary  jurisdiction  shall  be  deemed 
to  be  in  addition  to  and  not  in  derogation  of  any  powers  conferred  on  it 
by  the  Summary  Jurisdiction  Act,  except  that  a  warrant  shall  not  be 
issued  under  that  Act  for  apprehending  any  person  other  than  an  appren- 
tice fur  failing  to  appear  to  answer  a  complaint  in  any  proceeding  under 
this  Act,  and  that  an  order  made  by  a  court  of  summary  jurisdiction  under 
this  Act  for  the  payment  of  any  money  shall  not  be  enforced  by  imprison- 
ment except  in  the  manner  and  under  the  conditions  by  this  Act  pro- 
vided :  and  no  goods  or  chattels  shall  be  taken  under  a  distress  ordered 
by  a  court  of  summaiy  jurisdiction  which  might  not  be  taken  under  an 
execution  issued  by  a  county  court. 
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A  court  of  sammary  jurisdiction  may  direct  any  sum  of  money^  for 
the  payment  of  which  it  makes  an  order  under  this  Act,  to  be  paid  by 
inatalments,  and  may  from  time  to  time  rescind  or  vary  such  order. 

Any  sum  payable  by  any  person  under  the  order  of  a  court  of  sum- 
mary jurisdiction  in  pursuance  of  this  Act  shall  be  deemed  to  be  a  debt 
due  from  him  in  pursuance  of  a  judgment  of  a  competent  court  within 
the  Tneaning  of  the  fifth  section  of  the  Debtors  Act,  1869,  and  may  be 
enforced  accordingly  ;  and  as  regards  any  such  debt  a  court  of  summaiy 
Jurisdiction  shall  be  deemed  to  be  a  court  within  the  meaning  of  the  said 
section. 

The  Lord  Chancellor  may  at  any  time  after  the  passing  of  this  Act 
and  from  time  to  time,  make,  and  when  made  rescind,  alter,  and  add  to, 
rules  for  carrying  into  effect  the  jurisdiction  by  this  Act  given  to  a  court 
of  summary  jurisdiction,  and  in  particular  for  the  purpose  of  regulating 
the  costs  of  any  proceedings  in  a  court  of  summary  jurisdiction,  with 
X>ower  to  provide  that  the  same  shall  not  exceed  the  costs  which  would 
in  a  similar  case  be  incurred  in  a  county  court,  and  any  rules  so  made  in 
BO  faxaa  they  relate  to  the  exercise  of  jurisdiction  under  the  said  fifth 
section  of  the  Debtors  Act,  1869,  shall  be  deemed  to  be  prescribed  rules 
within  the  meaning  of  the  said  section. 

Pabt  III. 
Definitions  and  MisceUcmeous. 

10.  [D^ituma—''  TForAman."]— In  this  Act- 

The  expression  ''workman"  does  not  include  a  domestic  or  menial 
servant,  but  save  as  aforesaid,  means  any  person  who,  being  a  labourer, 
servant  in  husbandry,  journeyman,  artificer,  handicraftsman,  miner,  or 
otherwise  engaged  in  manual  labour,  whether  under  the  age  of  twenty- 
one  years  or  above  that  age,  has  entered  into  or  works  under  a  contract 
with  an  employer,  whether  the  contract  be  made  before  or  after  the  pass- 
ing of  this  Act^  be  express  or  implied,  oral  or  in  writing,  and  be  a  con- 
tract of  service  or  a  contract  personally  to  execute  any  work  or  labour. 

^^The  Summary  Jurisdiction  Act" — The  expression  ''the  Summary 
Jurisdiction  Act"  means  the  Act  of  the  session  of  the  eleventh  and 
twelfth  years  of  the  reign  of  Her  present  Majesty,  chapter  forty-three 
intituled  "An  Act  to  facilitate  the  performance  of  the  duties  of  Justices 
of  the  Peace  out  of  sessions  within  England  and  Wales  with  respect  to 
sommaiy  convictions  and  orders,"  inclusive  of  any  Acts  amending  the 
same." 

The  expression  "  court  of  summary  jurisdiction"  means— 
(1.)  As  respects  the  city  of  London,  the  Lord  Mayor  or  any  alder- 
man of  the  said  city  sitting  at  the  Mansion  House  or  Guildhall 
justice  room  ;  and 
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(2.)  As  lespectB  anj  police  court  division  in  the  metropolitan  police 
district,  any  metropolitan  police  magistrate  sitting  at  the  police 
conit  for  that  division  ;  and 
(3.)  As  respects  any  city,  town,  liberty,  borough,  place,  or  district 
for  which  a  stipendary  magistrate  is  for  the  time  being  acting, 
such  stipendaiy  magistrate  sitting  at  a  police  court  or  other 
place  appointed  in  that  behalf ;  and 
(4.)  Elsewhere  any  justice  or  justices  of  the  peace  to  whom  juris- 
diction is  given  by  the  Summary  Jurisdiction  Act :  Provided 
that,  u  respects  any  case  ^thin  the  cogmzance  of  such  justice 
or  justices  as  last  aforesaid,  a  complaint  under  this  Act  shall  be 
heard  and  determined  and  an  order  for  imprisonment  made  by 
two  or  more  justices  of  the  peace  in  petty  sessions  sitting  at  some 
place  appointed  for  holding  petty  sessions. 
Nothing  in  this  section  contained  shall  restrict  the  jurisdiction  of  the 
Lord  Mayor  or  any  Alderman  of  the  dty  of  London,  or  of  any  metropoli- 
tan police  or  stipendiary  magistrate  in  respect  of  any  act  or  jurisdiction 
which  may  now  be  done  or  exercised  by  him  out  of  court. 

11.  [Set  off  in  case  of  factory  iDorkers,'] — In  the  case  of  a  child,  young 
person,  or  woman  subject  to  the  provisions  of  the  Factory  Acts,  1833  to 
1874,  any  forfeiture  on  the  ground  of  absence  or  leaving  work  shall  not 
be  deducted  fix^m  or  set  off  against  a  claim  for  wages  or  other  sum  due  for 
work  done  before  such  absence  or  leaving  work,  except  to  the  amount  of 
the  damage  (if  any)  which  the  employer  may  have  sustained  by  reason  of 
such  absence  or  leaving  work. 

Application. 

18.  [AppKcation  to  apprentices.y-Thia  Act  in  so  far  as  it  relates  to 
apprentices  shall  apply  only  to  an  apprentice  to  the  business  of  a  work- 
man as  defined  by  tiiis  Act  upon  whose  binding  either  no  premium  is 
paid,  or  the  premium  (if  any)  paid  does  not  exceed  twenty-five  pounds, 
and  to  an  apprentice  bound  under  the  provisions  of  the  Acts  relating  to 
the  relief  of  the  poor. 

Saving  Clawe, 

13.  [Saving  of  special  jurisdiction,  and  seamen,"] — ^Nothing  in  this  Act 
shall  take  away  or  abridge  any  local  or  special  jurisdiction  touching 
apprentices. 

This  Act  shall  notf apply  to  seamen  or  to  apprentices  to  the  sea 
service. 

Part  IV. 
Application  of  Act  to  Scotland, 

14.  [Application  to  Scotiand,  B^nitions,"]—  This  Act  shall  extend  to 
Scotland,  with  the  modifications  following ;  that  is  to  say. 
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Tn  this  Act  with  respect  to  Scotland — 

The  expiession  ''county  court"  means  the  ordinary  sheiiff-couzt  of 

the  county : 
The  expression ''  the  court  of  summary  jurisdiction "  means  the 

small  debt  court  of  the  sheriff  of  the  county : 
The  expression  "  Sheriff"  includes  Sheriff-Substitute : 
The  expression  ^'  instrument  of  apprenticeship  "  means  indenture  : 
The  expression  ''plaintiff"  or  "complainant"  means  pursuer  or 

Gomphuner : 
The  expression  "  defendant "  includes  defender  or  respondent : 
The  expression  "  the  Summary  Jurisdiction  Act "  means  the  Act 
of  the  seventh  year  of  the  reign  of  His  Majesty  King  William 
the  Fourth  and  the  first  year  of  the  reign  of  Her  present  Majesty^ 
chapter  forty-one,  intituled  "  An  Act  for  the  more  effectual  re- 
covery of  small  debts  in  the  Sheriff  Courts,  and  for  regulating 
the  establishment  of  circuit  courts  for  the  trial  of  small  debt 
causes  by  the  Sheriffs  in  Scotland,"  and  the  Acts  amending  the 
same. 
The  expression  "  surety  "  means  cautioner : 
This  Act  shall  be  read  and  construed,  as  if  for  the  expression  "  the 
Lord  Chancellor,"  wherever  it  occurs  therein,  the  expression  "  the  Court 
of  Session  by  Act  of  Sederunt "  were  substituted. 

All  jurisdictions,  powers,  and  authorities  necessary  for  the  purposes 
of  this  Act  are  hereby  conferred  on  sheriffs  in  their  ordinary  or  small  debt 
courts,  as  the  case  may  be,  who  shall  have  full  power  to  make  any  order 
on  any  sxuumons,  petition,  complaint,  or  other  proceeding  under  this  Act, 
^at  any  county  court  or  court  of  summary  jurisdiction  is  empowered  to 
make  on  any  complaint  or  other  proceeding  under  this  Act 

Any  decree  or  order  pronounced  or  made  by  a  Sheriff  under  this  Act 
shall  be  enforced  in  the  same  manner  and  under  the  same  conditions  in 
and  under  which  a  decree  or  order  pronounced  or  made  by  him  in  his 
ordinary  or  small  debt  court,  as  the  case  may  be,  is  enforced. 

Pabt  V. 

Application  of  Act  to  Irdand, 

15.  lAppUcathn  to  IrelandJ] — This  Act  shall  extend  to  Ireland,  with 
the  modifications  following ;  that  is  to  say, 

The  expression  "  county  court "  shall  be  construed  to  mean  civil  bill 

court: 
The  expression  "  Lord  Chancellor"  shall  be  construed  to  mean  the 

Lord  Chancellor  of  Ireland : 
The  expression  "  The  Summary  Jurisdiction  Act"  shall  be  construed 
to  mean,  as  regards  the  police  district  of  Dublin  metropolis,  the 
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Acts  regulating  the  powers  and  duties  of  justices  of  the  peace 
for  such  district,  and  elsewhere  in  Ireland,  the  Petty  Sessions 
(Ireland)  Act,  1851,  and  any  Acts  amending  the  same : 

The  expression  "  court  of  summary  jurisdiction  "  shall  be  construed 
to  mean  any  justice  or  justices  of  the  peace  or  other  magistrate 
to  whom  jurisdiction  is  given  by  the  Summary  Jurisdiction 
Act: 

The  court  of  summary  jurisdiction,  when  hearing  and  determining 
complaints  under  this  Act,  shall  in  the  police  district  of  Dublin 
metropolis  be  constituted  of  one  or  more  of  the  divisional  justices 
of  the  said  district,  and  elsewhere  in  Ireland  of  two  or  more 
justices  of  the  peace  in  petty  sessions  sitting  at  a  place  appointed 
for  holding  petty  sessions : 

The  expression  "  fifth  section  of  the  Debtors  Act,  1869,"  shall  be  con* 
strued  to  mean  "  sixth  section  of  Debtors  Act  (Ireland),  1872/' 


OHAP.  v.— ENTAIL  AMENDMENT  ACT,  1868. 

31  &  32  Vict  c.  84. — ^An  ACT  to  amend  in  several  parti- 
culare  the  Law  of  Entail  in  Scotland. — ^Slst  July  1868. 

1.  [Short  tide,] — ^This  Act  may  be  cited  for  all  purposes  as  the 
<<  Entail  Amendment  (Scotland)  Act,  1868." 

2.  [Interpretation  of  terms.'] — ^The  following  words  occurring  in  thia 
Act  sha]!,  except  where  the  nature  of  the  provision  shall  be  repugnant  to 
such  construction,  be  construed  as  follows;  that  is  to  say,  the  words 
''Court  of  Session,"  or ''the  Court,"  shall  be  construed  to  mean  either 
Division  of  the  Court  of  Session,  or  the  Junior  Lord  Ordinary,  or  the 
Lord  Ordinary  on  the  Bills,  as  the  case  may  be;  the  word  " Sheriff '^ 
shall  include  "Sheriff-Substitute;"  the  words  "heir  of  entail"  shall 
include  "institute  ;"  the  word  "lands"  shall  extend  to  and  comprehend 
all  heritages ;  the  words  "entailed  estate"  shall  extend  to  and  compre- 
hend all  heritages  which  by  the  law  of  Scotland  may  be  made  the  subject 
of  entail ;  and  the  words  "feu-charter"  shall  comprehend  a  feu-contract, 
a  feu-disposition,  and  eveiy  other  grant  of  a  Hke  kind. 

3.  [Power  to  grant  feus,  buMing  leases,  ^c] — It  shall  be  lawftd  for 
any  heir  in  possession  of  an  entailed  estate,  notwithstanding  any  prohibi- 
tions or  limitations  in  the  deed  of  entail  or  in  any  Act  of  Parliament,  in 
the  manner  and  subject  to  the  conditions  hereinafter  mentioned,  to  giant 
leases  for  the  purpose  of  building  for  any  number  of  years  not  exceeding 
ninety-nine  years,  or  feus  of  any  part  of  such  estate  (but  reserving  the 
minerals  therein  and  the  right  of  working  the  same),  except  the  garden. 
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ox^diards,  policies,  or  inclosares  adjacent  to  or  in  connection  with  the 
place,  in  BO  far  as  such  gaidenB,  orchards^  policies,  or  inclosures 
necessary  to  the  amenity  of  the  manor  place,  or,  if  the  estate  be  held 
^y  ^^^urgage  tenure,  to  dispone  any  part  thereof  reserving  and  excepting 
&s  aforesaid,  subject  to  a  ground-annual :  Provided  always,  that  the  feu- 
^nty,  rent,  or  ground-annual  to  be  stipulated  for  shall  not  be  less  than 
Hie  amount  ascertained  as  hereruafter  provided :  Provided  also,  that  it 
shall  not  be  lawful  for  such  heir  to  take  any  grassum  or  fine  or  valuable 
consideration  other  than  the  feu-duty,  rent,  or  ground-annual  for  granting 
any  such  charter,  lease,  or  disposition ;  and  in  case  any  such  grassum, 
fine,  or  consideration  shall  be  taken,  such  charter,  lease,  or  disposition 
shall  be  null  and  void ;  but  nothing  herein  contained  shall  prevent  any 
heir  of  entail  in  possession  from  exercising  any  power  of  granting  feu- 
charters,  leases,  or  other  grants  which  may  be  contained  in  the  entail 
under  which  he  possesses,  more  extensive  than  the  powers  hereby  con- 
ferred. 

4.  IProeedure  m  grcmtmg  fern,  bmkUng  leases^  jic.]— For  ascertaining 
whether  the  land  so  proposed  to  be  feued,  leased,  or  disponed  may  be 
feued,  leased,  or  disponed  in  terms  of  the  provisions  of  the  preceding 
section,  and  the  value  of  the  same,  an  application  shall  be  made  by  the 
heir  in  possession  of  the  entailed  estate  to  the  Sheriff  of  the  county  within 
which  the  entailed  estate,  or  the  portion  thereof  proposed  to  be  feued, 
leased,  or  disponed,  is  situated,  who  thereupon  shaU  direct  notice  to  be 
given  to  the  next  heir  of  entail  entitled  to  succeed  to  the  entailed  estate 
in  such  manner  as  shaU  seem  proper  (and  in  the  event  of  such  next  heir 
of  entail  being  under  age  or  subject  to  any  legal  incapacity,  the  Sheriff 
shall  appoint  a  tutor  ad  litem  or  curator  0(2  litem  to  such  heir),  and  shall 
appoint  one  or  more  skilful  persons  to  inquire  and  report  as  to  the  value 
of  the  lands  proposed  to  be  feued,  leased,  or  disponed,  and  whether  from 
their  position  or  otherwise  they  may  or  ought  to  be  feued,  leased,  or  dis- 
poned in  terms  of  the  preceding  section  either  in  whole  or  in  lots ;  and 
upon  such  person  or  persons  reporting  that  the  feu-duty,  rent,  or  ground- 
annual  offered  is  in  their  opinion,  having  regard  to  all  the  circumstances, 
lEor  and  adequate,  and  that  such  land  may,  from  its  position,  be  feued, 
leased,  or  disponed  in  terms  of  the  preceding  section  either  in  whole  or  in 
lots,  the  Sheriff,  on  consideration  of  the  whole  circumstances,  may  and  is 
hereby  empowered  to  authorise  such  heir  in  possession  or  his  successor  in 
tbe  entailed  estate  at  any  time  within  ten  years  from  the  date  of  such 
deliverance  to  feu,  lease,  or  dispone  the  said  land  in  one  or  more  lots  at 
such  rate  of  feu-duty,  rent,  or  ground-annual  as  he  can  obtain  for  the 
same,  not  being  less  than  the  rate  fixed  by  the  said  skilled  persons 
subject  to  such  conditions  as  the  Sheriff  may  think  essential  to  secure 
snd^  feu-duty,  rent,  or  ground-annual,  and  any  other  conditions  he 
may  see  fit,  and  also  subject  to  a  nominal  taxed  sum  of  One  penny 
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sterling  in  lieu  of  all  casualties  on  the  entzy  of  heiis  and  singalaz 
saccessoiSy  and  to  grant  the   necessary  fean^harter,  lease,  or  disposl- 
tion,  and  which  being  executed  and  recorded  in  the  Register  of  Saaines 
shall   be   effectual   to   all  intents  and  purposes;   and   the   lands  so 
feued,  leased,  or  disponed  shall,  from  the  date  of  recording  the  feu- 
charter,  lease,  or  disposition  in  the  Register  of  Sasines,  and  so  long 
as  such  feu-charter,  lease,  or  disposition  shall  remain  in  force,  be  held  as 
out  of  the  entail,  and  be  liberated  from  all  the  prohibitory,  irritant,  and 
resolutiye  clauses  or  clause  of  registration  thereof :  Provided  always,  that 
the  superiority  of  the  lands  so  feued,  leased,  or  disponed,  and  the  feo- 
dutiee,  rents,  and  ground-annuals  thereof,  shall  be  and  shall  remain  sub- 
ject to  the  said  entail  in  the  same  manner  as  the  lands  themselyes  were 
subject  thereto  previous  to  the  granting  of  such  feu-charter,  lease,  or  dis- 
position ;  and  it  is  hereby  provided,  that  the  decree  of  the  Sheriff  pro* 
nounced  on  such  application  and  proceeding  shall  not  be  subject  to  review 
by  suspension,  advocation,  or  reduction,  or  in  any  other  form,  except  by  a 
short  note  of  appeal  to  be  presented  to  the  Court  of  Session  in  one  or  other 
of  the  Divisions  thereof,  which  appeal  shall  be  disposed  of  by  such  Divi- 
sion as  a  summary  cause :  Provided  always,  that  unless  such  note  of  appeal 
shall  be  lodged  with  the  clerk  of  the  Division  of  the  Court  of  Session, 
and  notice  thereof  given  in  writing  to  the  opposite  party,  or  his  known 
agent,  or  lodged  with  the  sheriff-clerk,  wilhin  six  months  of  the  date  of 
the  decree  of  the  Sheriff,  such  decree  shall  be  final  and  conclusive ;  and 
in  the  event  of  an  appeal  being  duly  taken  and  lodged,  the  judgment  of 
the  Court  of  Session  thereon  shall  be  final  and  conclusive. 

5.  [Feu-charters,  <tc.,  to  be  voidtudeas  Buildings  ofcerttEm  value  erectedand 
hept  in  refmr,"] — Provided  always,  that  every  such  feu-charter,  lease,  or  dis- 
postion  shall  contain  a  condition  that  the  same  shall  be  void,  and  the  same 
is  hereby  declared  void,  if  buildings  of  the  annual  value  of,  at  the  leasts 
double  the  feu-duty,  rent,  or  ground-annual  therein  stipulated  shall  not  be 
built  within  the  space  of  five  years  from  the  date  of  such  grant  upon  the 
ground  comprehended  therein,  and  that  the  said  buildings  shall  be  kept 
in  good  tenantable,  and  sufficient  repair,  and  that  such  grant  shall  be 
void  whenever  there  shall  not  be  buildings  of  the  value  foresaid,  kept  in 
such  repair  as  aforesaid,  standing  upon  the  ground  so  feued,  leased,  or 
disponed. 
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CHAP.  VI.— BELIEF  OF  THE  POOB. 

8  <fe  9  Viet  c.  83. — An  Act  for  the  Amendment  and  better 
Administration  of  the  Laws  relating  to  the  Belief  of 
the  Poor  in  Scotland. — 4th  August  1846. 

73.  [Party  refused  [relief]  may  c^ly  to  iS%«r(^.]— And  be  it  enacted, 
*That  if  relief  ahall  be  refused  to  any  poor  peison  who  ahall  have  made 
application  for  relief,  it  shall  and  may  be  lawful  for  such  poor  peison  to 
apply  to  the  Sheriff  of  the  county  in  which  the  parish  or  combination 
from  which  such  poor  person  has  claimed  relief,  or  any  portion  of  such 
]>aiish  or  combination,  is  situate,  and  the  said  Sheriff  shall  forthwith,  if  he 
be  of  opinion  that  such  poor  person  is,  upon  the  £Eicts  stated,  legally  en- 
titled to  lelief,  make  an  order  upon  the  inspector  of  the  poor,  or  other 
-officer  of  such  parish  or  combination,  directing  him  to  afford  relief  to  such 
poor  person  in  the  meantime  imtil  such  inspector  or  other  officer  shall,  on 
•or  before  a  day  to  be  appointed  by  the  said  Sheriff,  and  to  be  intimated  in 
the  same  order,  give  in  a  statement  in  writing  showing  the  reasons  why 
the  application  of  such  poor  person  for  relief  was  refused,  which  statement 
the  said  Sheriff  shall  afterwards  appoint  to  be  answered,  and  shall,  if 
required,  nominate  an  agent  to  appear  and  answer  on  behalf  of  such  poor 
person,  and  shall  further,  if  necessary,  direct  a  record  to  be  made  up,  and 
a  proof  to  be  led  by  both  parties ;  and  it  shall  be  lawful  for  the  Sheriff, 
if  he  shall  see  fit,  to  direct  the  interim  support  to  such  poor  person  to  be 
continued  until  a  final  judgment  shall  have  been  pronounced  on  the  merits 
of  the  case  :  Provided  always,  that  nothing  herein  contained  shall  be  con- 
strued to  enable  the  said  Sheriff  to  determine  on  the  adequacy  of  the  relief 
which  may  be  afforded,  or  to  interfere  in  respect  of  the  amount  of  relief  to 
be  given  in  any  individual  case. 


ACT  of  SEDEEXJNT  for  Eegulating  Procedure  before  the 
Sheriff  Courts,  in  applications  under  the  Statute  8  &  9 
Vict.  c.  83,  §  73.— Edinburgh,  12th  February  1846. 

Whereas  it  is  proper  that  proceedings  before  the  Sheriff's  under  the 
statate  8  &  9  Vict.  c.  88,  intituled  **  An  Act  for  the  Amendment  of  the 
LawB  relating  to  the  Relief  of  the  Poor  in  Scotland,"  should  be  summary 
«iid  imifonny^ 
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The  Lords  of  Coonoil  and  Session  do  hereby  exuust  and  dedare — 


1.  That  where  relief  has  been  re- 
fused, by  any  parish  or  combina- 
tion, to  any  poor  person  who  shall 
have  made  application  for  relief, 
such  poor  person  may  apply  to  the 
Sheriif  of  the  county  without  the 
intervention  of  an  agent,  and  either 
yerbally  or  in  writing. 

2.  That  the  Sheriff  shall  forth- 
with proceed  to  consider  the  facts 
stated  by  such  poor  person ;  and  if 
he  be  of  opinion,  upon  the  facts  so 
stated,  that  such  poor  person  is  not 
legally  entitled  to  relief,  he  shall  at 
once  pronounce  a  deliverance  to  that 
effect. 

8.  That  if,  on  the  contrary,  the 
said  Sheriff  shall  be  of  opinion, 
upon  the  facts  so  stated,  that  such 
poor  person  is  legally  entitled  to 
relief,  then  he  shall  forthwith  make 
an  order  upon  the  inspector  of  the 
poor,  or  other  officer  of  the  parish  or 
combination,  directing  him  to  afford 
relief  to  such  poor  person  in  the 
meantime,  until  such  inspector  or 
other  officer  shall,  on  or  before  a  day 
to  be  appointed  by  the  Sheriff  in  the 
same  oider,  and  to  be  intimated, 
lodge  with  the  sheriff-clerk  a  state- 
ment, in  writing,  showing  the 
reasons  why  the  application  of 
such  poor  person  for  relief  was  re- 
fused. 

4.  That  it  shall  be  sufficient  intima- 
tion of  such  order  to  the  said  inspec- 
tor or  other  officer,  that  a  certified 
copy  thereof  be  transmitted  to  him 
through  the  post-office  marked  on 
the  back  with  the  words  "  Sheriff's- 
Office — Poor-Law  Litimation — Im- 
mediate." And  it  shall  be  the  duty 
of  the  sheriff-clerk  to  make  such  in- 
timation. And  the  sheriff-clerk  shall 
preserve  the  principal  order  by  the 
Sheriff,  and  hkewise  enter  in  the 
minute-book  of  court  the  date  of 
transmitting  the  copy  thereof  as 
aforesaid. 

5.  That  if,  after  such  intimation, 
the  inspector  or  other  said  officer, 
shall  not,  within  the  time  appointed 
by  the  Sheriff,  lodge  a  statement  in 
writing,  in  terms  of  the  Sheriff's 
order,  the  Sheriff  shall  forthwith, 
upon   a    certificate  by  the  sheriff- 


clerk  that  a  copy  of  such  order  was 
duly  transmitted  as  aforesaid,  pro- 
nounce a  deliverance  or  judgment, 
definitively  finding  such  poor  person 
to  be  legally  entitled  to  reUef,  and 
ordaining  the  parish  or  combination 
instantly  to  proceed  and  determine 
the  question  of  amount. 

6.  That  where,  on  the  other  hand, 
the  inspector  or  other  said  officer, 
shall  duly  lodge  his  statement  in 
writing,  in  terms  of  the  Sheriff's 
order,  Uie  Sheriff  shall  appoint  the 
same  to  be  answered ;  and  he  8hall,if 
required,  nominate  an  agent  to  appear 
and  answer  on  behalf  of  such  poor 
person  ;  and  shall  further,  if  neoes- 
saxy,  direct  a  record  to  be  made  up^ 
and  a  proof  to  be  led,  by  both  par- 
ties; after  which  he  shall  proceed 
to  pronounce  judgment  in  the  cause, 
finding  substantively  such  poor  per* 
son  to  be  legally  either  entitled  or 
not  entitled  to  relief;  and,  in  the 
former  case,  ordaining  the  parish  or 
combination,  as  before,  instontly  to 
proceed  and  determine  the  question 
of  amount. 

7.  That  so  long  as  the  cause  shaU 
be  in  dependence  before  the  Sheriff, 
and  after  the  said  inspector  or 
other  officer  shall  have  given  in  his. 
statement  in  writing  as  aforesaid,  it 
shall  be  lawful  for  the  Sheriff  to 
resume  at  any  time  the  question  of 
interim  support ;  and  (if  he  shall  see 
fit)  to  direct  such  interim  support  to 
be  continued  until  a  final  judgment 
shall  have  been  pronounced  on  the 
merits  of  the  case ;  And  it  shall,  on 
the  other  hand,  be  lawful  for  the 
Sheriff  (if  he  see  fit),  after  the  said 
inspector  or  other  officer  shall  have 
given  in  his  statement  in  writing  to 
direct  such  interim  support  to  ^  at 
any  time  discontinued, — as  well  aa 
Uiereafter  at  any  time  to  ordain  the 
same  to  be  of  new  afforded,  as  he 
may  see  cause. 

8  Finally,  that  the  said  causes,  so 
far  as  such  poor  person  applying  to 
the  Sheriff  is  concerned,  shall,  in  all 
respects,  be  conducted  on  the  same 
footing, — in  regard  to  payment,  in 
the  firat  instance,  of  any  dues  of 
court,  or  other  fees,  as^if  such  poor 
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_  had  been   admitted  to  the 

>>eixxeflt  of  the  poor's  roU ;    tiiat  is  to 

say^  such  poor  person  shall  not,  in 

^Ixo    first  instance,  be  liable  in  pay- 

TTieiPt  either  of  any  dues  of  court,  or 

of  any  dues  to  the  derk  or  officer  of 

cscyort,  or  of  fees  to  any  agent  who 

zx^y  haye  been  appointed  to  act  in 

Ills  1>ehalf  as  aforesaid,  except  to  the 

e^ctent  of  actual  outlay ;  but  in  the 

e^vent  of  such  poor   person    being 

ultiwiately  found  entitled  to  expenses 

of  process,  it  shall  be  competent  to 

sii<&  P?^'.  P^'BOi^  to  include  and 

diarge  in  his  account  of  said  expenses 

aa  a^unst  the  parish  or  oombinaiion, 

all  ordinary  fees  of  court,  including 

clerk's  dues  and  dues  of  extract,  as 


well  as  fees,  at  the  usual  rate  of 
charge,  to  his  agent,  and  any  officers 
of  court,  in  like  manner  as  if  he  had 
been  an  ordinary  litigant;  and  on 
the  said  expenses  being  recovered, 
the  amount  thereof  shall  be  account- 
ed for  by  such  poor  person  or  his 
agent,  to  the  sevend  parties  interest- 
ed. And  furth^,  in  the  event  of 
such  poor  persons  being  ultimately 
subjected  by  the  Sherifrs  judgment 
in  expenses  to  Uie  parish  or  combina- 
tion, the  expenses  so  awarded  shall 
be  held  to  indude  aU  the  usual  fees 
and  dues  payable,  and  which  have 
been  paid,  by  the  said  parish  or 
combination  in  the  character  of  an 
ordinary  litigant. 


And  the  Iiords  appoint  this  Act  to  be  inserted  in  the  Books  of  Sederunt, 
and  to  be  printed  and  published  in  common  form. 

D.  BoTiiB,  I.P.D. 


chilp.  vn.— sebvige  of  HEIBS. 

31  &  32  Vict.  c.  101.— An  ACT  to  Consolidate  the  Statutes 
relating  to  the  Constitution  and  Completion  of  Titles  to 
Heritable  Property  in  Scotland,  and  to  make  certain 
Changes  in  the  Law  of  Scotland  relating  to  Heritable 
Bights.— 31st  July  1868. 

1.  [Short  Title,'] — This  Act  may  be  cited  for  all  purposes  as  '*  The 
Titles  to  Land  Consolidation  (Scoikmd)  Act,  1868." 

27.  {Servicea  to  proceed  by  petition  to  the  Sheriff.^—YTom  and  after  the 
commencement  of  this  Act  it  diall  not  be  competent  to  issue  brieves  from 
Chancery  for  the  service  of  heirSy  or  for  any  person  to  obtain  himself  served 
heir  by  virtue  of  any  such  brieve^  or  otherwise  than  according  to  the  pro- 
visionB  of  this  Act ;  and  eveiy  person  desirous  of  being  served  heir  to  a 
person  deceased,  whether  in  general  or  in  special,  and  in  whatsoever 
character,  and  whether  the  lands  which  belong  to  such  person  deceased 
were  held  by  bmgage  tenure,  or  were  not  held  by  burgage  tenure,  shall 
present  a  petition  of  service  to  the  Sheriff  in  manner  hereinafter  set  forth. 

28.  [Petition  to  he  presented  to  the  Sheriff  of  the  county  or  to  the  Sheriff 
of  Chancery.'] — In  every  case  in  which  a  general  service  only  is  intended 
to  be  carried  through,  such  petition  shall  be  presented  to  the  Sheriff  of  the 
coTinty  within  which  the  deceased  had  at  the  time  of  his  death  his  ordinary 
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or  principle  domicile,  or,  in  the  option  of  the  petitioner,  to  the  Sheriff  of 
Chanceiy,  and  if  the  deceased  had  at  the  time  of  his  death  no  domicile 
within  Scotland,  then  in  every  such  case  to  the  Sheriff  of  Chanceiy ;  and 
in  eyery  case  in  which  a  special  service  is  intended  to  be  carried  through, 
such  petition  shall  be  presented  to  the  Sheriff  within  whose  jurisdiction 
the  lands  or  the  buigh  containing  the  lands  in  which  the  deceased  person 
died  last  vest  and  seised  are  situated,  or,  in  the  option  of  the  petitioner,  to 
the  Sheriff  of  Chancery,  and  in  the  event  of  the  lands  being  situated  in 
more  counties  than  one,  or  in  more  buighs  than  one  if  such  burghs  are  in 
different  counties,  then  in  every  such  case  to  the  Sheriff  of  Chancery. 

29.  [N(ttw§  and  form  ofpeHUdn.'] — ^Eveiy  petition  for  service  shall  be 
subscribed  by  the  petitioner,  or  by  a  mandatory  specially  authorised  for 
the  purpose,  and  shall  be  in  the  form,  or  as  nearly  as  may  be  in  the  form, 
of  one  or  other  of  the  Schedules  (P)  and  (Q)  hereunto  annexed,  and  shall, 
under  the  exceptions  after-mentioned,  set  forth  the  particulars  which, 
according  to  the  law  and  practice  existing  prior  to  the  fifteenth  day  of 
November  One  thousand  eight  hundred  and  forty-seven,  had  been  in  use 
io  be  set  forth  with  reference  to  a  service  sought  to  be  carried  through  in 
any  claim  presented  to  a  jury  summoned  under  a  brieve  of  inquest,  and 
shall  pray  the  Sheriff  to  serve  the  petitioner  accordingly :  Provided  always, 
that  it  shall  not  be  necessary  in  such  petition  to  set  forth  in  any  case  the 
value  of  the  lands  either  according  to  new  or  old  extent,  or  the  valued  rent 
thereof,  or  of  whom  the  lands  are  held,  or  by  what  service  or  tenure  they 
are  held,  or  in  whose  hands  the  same  have  been  since  the  death  of  the 
ancestor,  or  whether  or  how  long  the  same  have  been  in  non-entry,  or 
that  the  petitioner  is  of  lawful  age,  or  that  the  ancestor  died  at  the  faith 
and  peace  of  the  Sovereign,  but  that  in  setting  forth  the  death  of  the 
ancestor  there  shall  also  be  set  forth  the  date  at  or  about  which  the  said 
death  took  place,  and  in  cases  of  general  service,  except  as  hereinafter 
provided,  the  county  or  place  in  which  the  deceased  at  the  time  of  hia 
death  had  his  ordinary  or  principal  domicile,  and  that  in  every  case  in 
which  the  petitioner  claims  to  be  served  heir  of  provision,  or  of  tailHe  and 
provision,  whether  in  general  or  special,  the  deed  or  deeds  under  which 
he  BO  claims  shall  be  distinctly  specified. 

30.  IServices  not  to  proceed  HU  pubUcatUm  he  mcw/e.]— When  any  peti- 
tion of  service  shall  be  presented  to  the  Sheriff  of  any  county  the  service 
shall  not  proceed  until  publication  shall  be  made  in  such  county,  nor  until 
the  sheriff-clerk  of  the  county  shall  have  received  from  the  sheriff-clerk  of 
Chancery  official  notice  that  publication  has  been  made  eoUctally  in  Edvi^ 
hwrgh;  and  when  such  Petition  shall  be  presented  to  the  Sheriff  of  Chan- 
ceiy the  service  shall  not  proceed  until  publication  shall  have  been  made 
edictally  in  Edinburgh^  nor  until  the  sheriff-clerk  of  Chanceiy  shall  have 
received  official  notice  that  publication  has  been  made  in  the  county  of 
the  domicile  of  the  party  deceased,  when  such  domicile  was  within  iScot- 


.  II.]  SERVICE  OF  HEIHS.  G37 

tfMnd^  or  the  county  or  coimties  in  which  the  lands  are  situated^  as  the  ent 
xoay  be  ;  and  the  edictal  publication  in  Bdiabwrgh  shall  be  at  the  office  of 
die  keeper  of  edictal  citations  in  the  General  Regbter  Office,  and  in  the 
Bsuoae  mode  and  form  as  in  edictal  citations ;  and  in  the  county  of  the 
domicile,  and  in  the  county  or  counties  where  the  lands  are  situated,  by 
affixing  on  the  doors  of  the  court-house,  or  in  some  conspicuous  place  of 
tlie  court  or  of  the  office  of  the  sheriff-clerk  of  the  county,  as  the  Sheii^T 
may  direct,  a  short  abstract  of  the  petition,  and  there  shall  l>e  no  farther 
publication  ;  and  the  form  of  such  abstract,  and  the  mode  or  form  of  the 
offida}  notice  of  such  publications,  shall  be  those  fixed  and  declared  by 
the  Court  of  Session,  by  Act  of  Sederunt,  in  virtue  of  the  powers  herein- 
after mentioned. 

31.  [^C<weats  to  be  received.']  —  The  sheriff-clerk  shaU  be  bound  to 
receive  any  caveat  against  any  petition  of  service  to  be  presented  to  him, 
and  on  the  receipt  of  the  petition  of  service  referred  to  in  the  caveat,  or  of 
any  official  notice  of  any  such  petition  which  may  be  communicated  to 
Buch  sheriff-clerk,  such  sheriff-derk  shall  within  twenty-four  hours  there- 
after write  and  put  into  the  post-office  a  notice  of  such  petition,  addressed 
either  to  the  agent  by  whom  or  to  the  person  on  whose  behalf  the  caveat 
18  entered  as  may  be  desired  in  such  caveat,  and  according  to  the  name 
and  address  which  shall  be  stated  in  such  caveat,  the  sheriff-clerk  receiv- 
ing therefor  a  fee  for  his  own  use  of  such  amount  as  shall  be  fixed  by  Act 
of  Sederunt  as  aforesaid. 

32.  [Petition  o/ service  to  be  equivalent  to  a  brieve  and  c&itm.]— A  peti- 
tion  of  service  so  presented  shall,  after  expiration  of  the  period  hereinafter 
mentioned,  be  equivalent  to  and  have  the  full  legal  effect  of  a  brieve  of 
service  duly  executed,  and  of  a  claim  duly  presented  to  the  inquest, 
according  to  the  law  and  practice  existing  prior  to  the  fifteenth  day  of 
November  One  thousand  eight  hundred  and  forty-seven ;  and  eveiy  peti- 
tion of  service,  without  further  publication  than  is  herein  provided  and 
has  been  or  may  be  directed  by  Act  of  Sederunt,  shall  be  held  as  duly 
published  to  all  parties  interested,  and  the  decree  to  follow  upon  such 
petition  shall  not  be  questionable  or  reducible  upon  the  ground  of  omis- 
sion or  inaccuracy  in  the  observance  by  any  officer  or  official  person  of 
any  of  the  forms  or  proceedings  herein  prescribed,  or  which  have  been  or 
shall  be  prescribed  by  Act  of  Sederunt  made  in  relation  to  petitions  of 
service. 

33.  [Procedure  before  the  Sheriff,  and  the  effect  of  his  judgment,'] — In 
legaid  to  all  petitions  of  service  presented  to  the  Sheriff  of  Chancery  or  to 
the  Sheriff  of  a  county  respectively,  where  the  deceased  died  in  Scotland, 
no  evidence  shall  be  led  and  no  decree  pronounced  thereon  by  such  Sheriff 
Tintil  after  the  lapse  of  fifteen  days  from  the  date  of  the  latest  publication, 
or  where  publication  is  to  be  made  in  Orkney  or  Shetland,  or  the  petition 
is  presented  to  the  Sheriff  of  Orkney  or  Shetland,  until  after  the  lapse  of 
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twenty  days  from  such  date  ;  and  in  regard  to  all  petitions  of  service  to 
be  presented  to  the  Sheriff  of  Chancery  where  the  deceased  died  abroad, 
no  evidence  shall  be  taken  and  no  decree  pronounced  thereon  by  him 
until  after  the  lapse  of  thirty  days  from  such  date ;  and  it  shall  be  lawful, 
after  the  lapse  of  the  times  respectively  above  mentioned,  to  the  Sheriff  to 
whom  such  petition  of  service  shaU  have  been  presented,  by  himself,  or  by 
the  provost  or  any  of  the  bailies  of  any  city  or  royal  or  parliamentary 
burgh,  or  by  any  justice  of  the  peace  for  any  part  of  the  United  Kingdom 
wherever  such  justice  of  the  peace  may  happen  to  be  for  the  time,  whether 
within  the  United  Kingdom  or  abroad,  or  by  any  notary  public,  all  of 
whom  are  hereby  authorised  to  act  as  commissioners  of  such  Sheriff  with- 
out special  appointment,  or  by  any  commissioner  whom  such  Sheriff  may 
appoint,  to  receive  all  competent  evidence,  documentary  and  parole,  and 
any  parole  evidence  so  received  shall  be  taken  down  in  writing  according 
to  the  practice  in  the  Sheriff  Courts  of  Scotland  existing  prior  to  the  first 
day  of  November  One  thousand  eight  hundred  and  fifty-three,  and  a  full 
and  complete  inventory  of  the  documents  produced  shall  be  made  out, 
and  shall  be  certified  by  the  Sheriff  or  his  commissioner  aforesaid ;  and  on 
considering  the  said  evidence  the  Sheriff  shaU,  without  the  aid  of  a  jury, 
pronoimce  decree,  serving  the  petitioner  in  terms  of  the  petition,  in  whole 
or  in  part,  or  refusing  to  serve  the  said  petitioner,  and  dismissing  the 
petition,  in  whole  or  in  part,  as  shall  be  just ;  and  the  said  decree  shall  be 
equivalent  to  and  have  Uie  full  legal  effect  of  the  verdict  of  the  jury  under 
the  brieve  of  inquest  according  to  the  law  and  practice  existing  prior  to 
the  said  fifteenth  day  of  November  One  thousand  eight  hundred  and  forty- 
seven. 

34.  [Ccue  where  domicile  of  party  it  taUawum,'] — ^Where  a  general 
service  only  is  intended  to  be  carried  through  by  an  heir,  it  shaU  not  be 
necessary,  if  the  deceased  died  upwards  of  ten  years  prior  to  the  date  of 
presenting  the  petition  for  general  service  as  heir  to  him,  to  state  or  prove 
the  county  within  which  the  deceased  had  his  ordinary  or  principal  domi- 
cile at  the  time  of  his  death,  or  that  such  domicile  was  forth  of  Scotland; 
but  in  such  cases  it  shall  be  sufficient  (so  far  as  regards  the  domicile  of 
the  deceased)  for  the  heir  to  state  in  his  petition,  and  if  required  in  the 
court  of  service  to  make  oath,  that  he  is  unable  to  prove  at  what  place  the 
deceased  had  his  ordinary  or  principal  domicile  at  the  time  of  his  death  : 
Provided  always,  that  in  every  such  case  and  in  every  case  of  general 
service  where  it  is  doubtful  in  what  county  the  deceased  had  his  ordinary 
or  principal  domicile,  the  petition  for  general  service  as  heir  to  the 
deceased  shall  be  dealt  with,  and  all  relative  procedure  shaU  be  regulated 
in  or  as  nearly  as  may  be  in  the  same  manner  as  if  it  had  been  proved 
that  the  deceased  had  at  the  time  of  his  death  his  ordinary  or  principal 
domicile  furth  of  Scotland. 

35.  [Competing  petition  may  be  presented,  and  Sheriff,  after  receiving 
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give  judgment] — It  shall  be  lawful  to  any  person  who  may  con- 
ceive that  he  has  a  right  to  be  served  preferable  to  that  of  the  person 
petitioning  the  Sheriff  as  aforesaid,  also  to  present  a  petition  of  service  to 
tJie  Sheriff  in  manner  and  to  the  effect  aforesaid,  and  the  same  shall  be 
proceeded  with  in  manner  hereinbefore  directed ;  and  it  shall  be  lawful 
t>o  the  Sheriff,  if  he  shall  see  cause,  at  any  time  before  pronouncing  decree 
In  the  first  petition,  to  sist  procedure  on  the  first  petition  in  the  mean- 
time, or  to  conjoin  the  said  petitions,  and  thereafter  to  proceed  to  receive 
evidence  in  manner  hereinbefore  directed,  allowing  each  of  the  parties  not 
only  a  proof  in  chief  with  reference  to  his  own  claim,  but  a  conjunct  pro- 
bation with  reference  to  the  claims  of  such  other  parties ;  and  the  Sheriff 
fihall,  after  receiving  the  evidence,  pronounce  decree  on  the  said  petitions, 
serving  or  refusing  to  serve  as  may  be  just,  and  shall  at  the  same  time 
dispose  of  the  matter  of  expenses ;  and  when  the  accounts  thereof  shall  be 
andited  and  taxed  in  manner  after  provided,  such  Sheriff  shall  decern  for 
the  same. 

36.  [Recording  and  extract  of  judgment.'] — On  the  application  of  the 
petitioner  in  whose  favour  a  decree  shall  have  been  pronounced  by  the 
Sheriff,  the  sheriff-clerk  shall  forthwith  transmit  to  the  office  of  the 
Director  of  Chancery  the  petition  on  which  such  decree  was  pronounced, 
together  with  such  decree,  the  proof  taken  down  in  writing  as  aforesaid, 
and  the  inventories  of  written  documents  made  up  and  certified  as  afore- 
said, and  also  all  other  parts  or  steps  of  the  process,  excepting  any 
original  documents  or  extracts  of  recorded  writs  produced  therewith, 
which,  after  decree  is  pronounced,  shall  be  returned,  on  demand,  to  the 
parties  producing  the  same ;  and  on  the  proceedings  being  so  transmitted 
to  Chancery,  such  decree  shall  be  recorded  by  the  Director  of  Chancery, 
or  his  depute,  in  the  manner  and  form  directed  or  approved  of,  or  to  be 
directed  or  approved  of  from  time  to  time  by  the  Lord  Clerk  Register ; 
and  on  such  decree  being  so  recorded,  the  Director  of  Chancery,  or  his 
depute,  shall  prepare  an  authenticated  extract  thereof,  and  where  such 
decree  shall  have  been  pronounced  by  the  Sheriff  of  Chancery,  shall 
deliver  such  extract  to  the  party  or  his  agent,  and  in  aU  other  cases  shall 
transmit  such  extract  without  delay,  and  without  charge  or  expense 
against  the  party  in  respect  of  the  transmission  and  re-transmission,  to 
the  sheriff-clerk  of  the  county  to  be  by  him  delivered  to  the  party  or  his 
agent  in  the  Sheriff  Court ;  and  such  proceedings  and  decree  shall,  both 
prior  and  subsequent  to  the  said  transmission,  be  at  all  times  patent  and 
open  to  inspection  in  the  office  of  the  sheriff- clerk  and  of  the  Director  of 
Chancery  respectively ;  and '  certified  copies  shall  be  given  to  any  party 
demanding  the  same,  on  payment  of  such  fees  as  shall  be  fixed  by  Act  of 
Sederunt  as  aforesaid  ;  and  in  cases  where  an  heir  is  served  to  an  ancestor 
in  several  separate  lands  or  estates  under  the  same  petition,  it  shall  be 
competent  for  such  heir  to  obtain  separate  extract  decrees  under  the  said 
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petition  applicable  to  one  or  more  of  such  parcels  of  lands  or  separate 
estates,  provided  a  prayer  to  that  effect  is  inserted  in  the  petition  for 
service. 

37.  [The  extract  decree  to  be  equivalent  to  an  extract  reUmr,'] — ^The 
decree  of  service  so  recorded  and  extracted  shall  have  the  full  legal  effect 
of  a  service  duly  retoured  to  Chanceiy,  and  shall  be  equivalent  to  the 
retour  of  a  service  under  the  brieve  of  inquest  according  to  the  law  and 
practice  existing  prior  to  the  fifteenth  day  of  November  One  thousand  eight 
hundred  and  forty-seven ;  and  the  extract  of  such  decree,  or  any  second  or 
later  extract  thereof,  under  the  hand  of  the  proper  officer  entitled  to  make 
such  extracts  for  the  time,  shall  be  equivalent  to  and  have  the  full  legal 
effect  of  the  certified  extract  of  the  retour  formerly  in  use  according  to  the 
law  and  practice  existing  prior  to  the  said  fifteenth  day  of  Novernber  One 
thousand  eight  hundred  and  forty-seven ;  and  the  decree  of  service  sa 
recorded  and  extracted  shall  not  be  liable  to  challenge,  nor  be  set  aside, 
except  by  a  process  of  reduction  to  be  brought  before  the  Court  of  Session 
as  heretofore  in  use  with  regard  to  services  duly  retoured  to  Chancery. 

38.  ITVansmission  of  records,] 

39.  [Gierke  of  Chancery  to  be  remunerated  for  keeping  register,  Jr.,  by 
Act  of  Sederunt.'] 

40.  [No  person  entitled  to  oppose  a  service  who  could  not  cg^pear  against 
a  brieve  of  inquest] — No  person  shall  be  entitled  to  appear  and  oppose  a 
service  proceeding  before  the  Sheriff  in  terms  of  this  Act  who  could  not 
competently  appear  and  oppose  such  service  if  the  same  were  proceeding 
under  the  brieve  of  inquest  according  to  the  law  and  practice  existing 
prior  to  the  fifteenth  day  of  November  One  thousand  eight  hundred  and 
forty-seven ;  and  all  objections  shall  be  presented  in  writing,  and  shall 
forthwith  be  disposed  of  in  a  summary  manner  by  the  Sheriff,  but  without 
prejudice  to  the  Sheriff,  if  he  see  cause,  allowing  parties  to  be  heard  vivd, 
voce  thereon. 

41.  [Appeal  for  jury  trial] — In  all  cases  in  whic^competing  petitions 
presented  to  the  Sheriff  in  terms  of  the  last-recited  Act  or  of  this  Act 
have  been  or  shall  be  conjoined  as  aforesaid,  or  in  which  any  person  has 
competently  appeared  or  shaU  competently  appear  to  oppose  any  petition 
of  service  presented  to  the  Sheriff  in  terms  of  the  said  recited  Act  or  of 
this  Act,  it  shall  be  competent  to  any  of  the  parties,  at  any  time  before 
proof  is  begun  to  be  taken  by  the  Sheriff  in  manner  before  provided,  to 
remove  the  proceedings  to  the  Court  of  Session,  by  a  note  of  appeal  in  or 
as  nearly  as  may  be  in  the  form  of  a  note  of  appeal  under  the  '*  Court  of 
Session  Act,  1868,"  which  note  of  appeal  shaU  be  proceeded  with  in  like 
manner  with  notes  of  appeal  presented  with  a  view  to  jury  trial  against 
judgments  of  the  Sheriff  Courts  of  Scotkmd,  and  such  judgment  shall  be 
pronounced  on  the  said  note  of  appeal  as  shall  be  just ;  and  in  the  event 
of  it  appearing  proper  that  the  cause  should  be  tried  by  a  juiy,  the  same 
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shall  be  tried  according  to  the  law  and  practice  in  trials  by  jury  of  causes 
in  the  Court  of  Session,  and  the  jury  shall  be  chosen  and  sonunoned  in 
like  manner  as  on  such  trials ;  and  the  verdict  to  be  returned  by  the  jury 
shall  be  equally  final  and  conclusive  with  the  verdicts  returned  in  trials 
by  jury  in  the  said  Court,  but  with  all  and  the  like  remedies  by  bill  of 
exceptions,  motion  for  new  trial,  or  otherwise,  competent  in  regard  to  such 
verdicts :  Provided  always,  that  in  every  case  in  which  the  jury  shall  find 
a  verdict,  or  in  which  the  Court  shall  pronounce  a  judgment  in  favour  of 
a  party  petitioning  to  be  served,  the  Court  shall,  at  the  same  time  with 
applying  such  verdict,  or  pronouncing  such  judgment,  remit  to  the  Sheriff 
from  whom  the  cause  was  appealed,  or  before  whom  such  petitions  or 
petition  would  have  depended  if  the  same  had  not  been  advocated  or 
appealed  before  the  commencement  of  this  Act,  with  instructions  to  pro- 
nounce a  decree  serving  the  said  party  in  terms  of  this  Act,  which  decree 
may  thereafter  be  extracted,  and  the  extract  thereof  recorded  and  given 
out  in  manner  and  to  the  effect  before  provided. 

42.  [Where  Sheriff  refutes  to  $erve  petitioner^  dx,,  judgment  may  he 
reoiewecL] — In  every  case  in  which  the  Sheriff,  acting  under  the  said  Act 
of  the  Tenth  and  Eleventh  of  Her  Majesty  Queen  Victoria^  chapter  forty- 
seven,  or  under  this  Act,  has  pronounced  or  shall  pronounce  a  decree 
refusing  to  serve  a  petitioner,  or  dismissing  his  petition,  or  repelling  the 
objection  of  an  opposing  party,  it  shall  be  lawful  to  bring  the  said  decree 
under  review  of  the  Court  of  Session  by  a  note  of  appeal,  in  or  as  nearly 
as  may  be  in  the  form  of  a  note  of  appeal  under  the  '*  Court  of  Session 
Act,  1868 : "  Provided  always,  that  such  note  shall  be  presented  within 
fifteen,  or,  where  the  proceedings  have  been  taken  in  the  Courts  of  Orkney 
or  Shetland^  twenty  days  from  the  date  of  the  said  judgment ;  and  that 
where  the  decree  has  been  pronounced  after  opposition  duly  entered  or  in 
competition,  such  note  shall  be  intimated  to  the  opposite  party,  and  such 
note  shall  be  proceeded  with  in  like  manner  with  notes  of  appeal  against 
final  judgments  of  the  Sheriff  Courts ;  and  it  shall  be  competent  to  the 
Court  of  Session,  if  it  shall  appear  necessary  for  the  right  determination 
of  the  cause,  to  allow  further  or  additional  evidence  to  be  taken  in  any 
way  or  form  in  which  evidence  may  be  competently  taken  in  ordinary 
civil  causes  depending  before  the  said  Court,  or  to  appoint  the  cause,  or 
special  issues  tiierein,  to  be  tried  by  a  jury,  and  such  jury  trial  shall 
proceed  in  the  same  manner  and  to  the  like  effect  and  with  all  and  the 
like  remedies  as  are  before  provided,  and  such  judgment  shall  be  pro- 
nounced on  such  note  of  appeal  as  shall  be  just :  Provided  always,  that  in 
every  case  in  which  the  Sheriff  has  refused  to  serve,  but  in  which  the 
Court  of  Session  shall  determine  that  the  party  ought  to  be  served,  a 
remit  shall  be  made  to  the  Sheriff  from  whom  such  petition  has  been  or 
shall  be  appealed,  or  before  whom  the  same,  if  not  advocated  or  appealed 
before   the   commencement  of  this  Act,  would  have  depended,  with 
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inBtructions  to  pronounce  a  decree  serving  the  said  party  in  teimi  of  tibia 
Act,  which  decree  may  be  thereafter  recorded  and  extracted  in  manner 
and  to  the  effect  before  provided :  Provided  also,  that  nothing  herein 
contained  shall  prejudice  the  right  of  any  person  whose  petition  of  service 
shall  be  refused  without  any  opposing  or  competing  jMurty  having  appeared 
and  been  heard  on  the  merits  of  the  competition,  to  present  a  new  petition 
at  any  time  thereafter,  on  the  right  of  either  party  in  any  of  the  proceed- 
ings authorized  in  the  Court  of  the  Sheriff,  by  this  Act  or  the  said  Act  of 
the  Tenth  and  Eleventh  of  Her  Majesty,  chapter  forty-seven,  to  bring 
under  challenge  whatever  decree  may  have  been  or  may  be  pronounced 
therein  by  process  of  production  before  the  Court  of  Session  on  any  com- 
petent ground. 

43.  [Procedure  ti^en  a  decree  of  service  is  brought  under  reduction. 
Effect  of  the  decree  of  reduction,] — In  every  case  in  which  a  ptocess  of  re- 
duction of  any  decree  of  service  pronounced  by  any  Sheriff  acting  under 
the  said  last-recited  Act  or  this  Act  has  been  or  shall  be  brought  before 
the  Court  of  Session,  it  shall  be  competent  to  the  said  Court,  if  it  shall 
appear  necessary  for  the  right  determination  of  the  cause,  either  to  allow 
further  or  additional  evidence  to  be  taken  in  any  way  or  form  in  which 
evidence  may  be  competently  taken  in  ordinary  civil  causes  depending 
before  the  said  Court,  or  to  appoint  the  cause,  or  special  issues  therein,  to 
be  tried  by  a  jury ;  and  sudi  juiy  trial  shall  proceed  in  the  same  manner, 
and  to  the  like  effect,  and  with  all  and  the  like  remedies  as  are  before  pro- 
vided in  regard  to  jury  trials  under  notes  of  appeal,  and  such  judgment 
shall  be  pronounced  in  the  said  process  as  shall  be  just :  Provided  always, 
that  wherever  the  decree  of  the  Sheriff  brought  under  reduction  has  pro- 
ceeded on  competing  petitions  conjoined  as  aforesaid,  and  the  Court  of 
Session  shall  determine  that  a  different  person  shall  be  served  from  the 
person  preferred  by  the  Sheriff,  a  remit  shall  be  made  to  the  Sheriff  act- 
ing under  this  Act  before  whom  the  said  competing  petitions  depended,  or 
to  the  Sheriff  before  whom  the  same  would  have  depended  if  the  said  de- 
cree had  not  been  pronounced  before  the  commencement  of  this  Act,  with 
instructions  to  pronounce  a  decree  serving  such  different  person  in  terms 
of  this  Act,  which  decree  may  be  thereafter  recorded,  and  an  extract  there- 
of given  out  in  manner  and  to  the  effect  above  provided  ;  and  in  any  case 
of  reduction  of  a  service  the  judgment  shall,  unless  and  until  reversed  by 
the  House  of  Lords  on  appeal,  be  conclusive,  as  between  the  parties  to  the 
suit,  against  the  party  whose  service  is  reduced,  and  shall  have  the  same 
effect  as  if  the  action  had  contained  a  conclusion  of  declarator  that  the  party 
served  was  not  entitled  to  be  served  in  the  character  claimed,  and  judg- 
ment had  been  pronounced  in  terms  of  that  conclusion. 

44.  [Forms  and  effect  of  procedure  in  the  Court  of  Session,] — ^All  pro- 
ceedings authorised  by  the  present  Act  to  be  taken  in  the  Court  of  Session 
in  reference  to  appeals  from  the  Sheriff,  or  to  reduction  of  decrees  of  ser- 
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vice  shall  commence  and  be  carried  on  in  the  same  manner  with  proceed- 
ings of  the  same  description  in  ordinary  civil  causes ;  and  all  judgments 
to  be  pronounced  hj  the  Court  of  Session  in  such  proceedings  in  terms  of 
this  Act,  or  in  the  corresponding  proceedings  in  terms  of  the  said  last- 
recited  Act,  shall  be  equally  final  and  conclusive  as  the  judgments  pro- 
nounced by  the  said  Court  in  ordinary  civil  causes,  and  shall  not  be  liable 
to  review  by  reduction  or  otherwise,  save  and  except  to  such  extent  and 
effect  as  judgments  by  the  said  Court  in  ordinary  civil  causes  are  so  liable: 
Provided  always  that  it  shall  be  competent  to  appeal  against  the  said 
judgments  to  the  House  of  Lords  in  like  manner  as  against  judgments  of 
the  Court  in  ordinary  civil  causes  aforesaid. 

45.  [''  Court  of  Session  Act,  1868/^  to  apply  to  appeals  and  reductions^ 
^.,  under  this  Act"] — ^TJie  whole  provisions  of  "  The  Court  of  Session  Act, 
1868,"  shall,  in  so  far  as  possible,  apply  to  notes  of  appeal  and  processes  of 
reduction  under  this  Act,  and  to  all  advocations  &om  the  Sheriff  and  to 
all  processes  of  reduction  of  decrees  of  service  in  dependence  in  the  Court 
of  Session  at  the  commencement  of  this  Act,  and  to  all  advocations  which 
may  after  the  commencement  of  this  Act  come  before  the  Inner-House  of 
the  Court  of  Session  by  report  or  reclaiming  note  from  any  Lord  Ordinary; 
provided  always,  that  the  advocations  depending  before  the  Outer-House 
of  said  Court  at  the  commencement  of  this  Act  shall  be  disposed  of  in  the 
Outer-House  according  to  the  law  and  practice  existing  prior  to  the  com- 
mencement of  the  said  "  Court  of  Session  Act,  1868." 

46.  [ii  decree  of  special  service^  besides  operating  as  a  retour,  shall 
have  the  operation  and  effect  of  a  disposition  from  the  deceased  to  his  heirs 
and  assignees^] 

47.  [A  special  service  not  to  infer  a  general  representation,  either  active 
or  passive,"] 

48.  [Petitioner  for  special  service  may  petition  for  general  service'], — In 
any  petition  for  special  service,  in  whatever  character,  it  shall  be  com- 
petent for  the  petitioner  to  pray  for  general  service  in  the  same  character 
as  that  in  which  special  service  is  sought,  and  decree  may  be  pronounced 
in  terms  of  such  prayer  as  well  as  for  special  service ;  and  no  further 
notice  or  publication  of  the  petition  shall  in  such  case  be  necessary  than 
is  hereby  required  for  such  petition  of  special  service. 

49.  [A  general  service  may  be  applied  for  and  obtained  to  a  limited  effect 
by  annexing  a  specification,  and  it  shall  infer  only  a  limited  passive 
repfesentation], — It  shall  be  lawful  for  any  person  presenting  a  peti- 
tion for  general  service  to  a  deceased  person  to  state  in  such  petition, 
in  the  form,  or  as  nearly  as  may  be  in  the  form,  No.  1  of  Schedule  (R.) 
hereunto  annexed,  that  he  desires  the  effect  thereof  to  be  limited  to  certain 
lands  which  belonged  to  the  deceased,  and  which  shaU  be  embraced  in  a 
particular  specification  thereof,  to  be  annexed  to  such  petition  for  general 
service,  which  specification  shall  be  in  the  form  or  as  nearly  as  may  be  in 
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the  fonn  No.  S  of  the  said  Schedule  (R),  and  shall  be  gahecrihed  by  the 
petitioner  or  hia  numdatoiy;  and  in  preparing  an  abstract  of  such 
petition  for  insertion  in  the  minute  book  of  the  court  in  which  it  shall  be 
presented,  and  for  publication,  it  shall  be  described  as  a  petition  for 
general  service  with  specification  annexed ;  and  the  Sheriff  to  whom  such 
petition  for  general  service  with  specification  annexed  shall  be  presented 
shall,  in  pronouncing  decree  of  service  on  such  petition,  make  reference  to 
the  specification  annexed  thereto,  and  shall  limit  such  decree  of  service 
to  the  lands  described  in  the  said  specification,  and  the  effect  of  such 
decree  shall  accordingly  be  taken  and  held  in  law  to  be  so  limited  ;  and  a 
copy  of  such  specification  shall  be  embodied  in  the  extract  of  the  said 
decree,  and  recorded  as  part  thereof;  and  every  such  decree  of  general 
service,  obtained  in  virtue  of  the  said  last-recited  Act  or  of  this  Act, 
with  specification  annexed,  shall  infer  only  a  limited  passive  representa- 
tion of  the  deceased ;  and  tlie  person  thereby  served  as  heir  shall  be  liable 
in  respect  of  such  service  for  the  deceased's  debts  and  deeds  only  to  the 
extent  or  value  of  the  lands  contained  in  the  relative  specification. 

50.  IJuriBdicHm  of  the  Sheriff  of  Chancery,']— The  Sheriff  of  Chancery 
appointed  or  to  be  appointed  in  virtue  of  this  Act  shall  have  and  possess 
such  and  the  like  authority  and  jurisdiction  to  entertain,  try,  and  adjudi- 
cate, but  in  the  manner  prescribed  and  directed  by  this  Act,  all  questions 
of  and  relating  to  the  service  of  heirs,  as  the  Sheriff  of  Chancery  appointed 
in  virtue  of  the  said  recited  Act  Tenth  and  Eleventh  of  the  reign  of  her 
present  Majesty,  chapter  forty-seven,  or  any  Sheriff  or  Judge  Ordinary, 
now  has  and  possesses  in  any  case  competent  before  such  Sheriff  or  Judge 
Ordinary,  or  in  any  case  now  or  formerly  competent  before  the  Sheriff  of 
Edinburgh  acting  on  special  commission ;  and  such  Sheriff  of  Chancery 
shall  hold  his  court  in  any  court-room  within  the  Parliament  or  new 
Session-house  of  Edinburgh  which  has  been  or  may  be  assigned  by  the 
Lords  of  Session  for  that  purpose,  or  in  any  other  place  which  may  be  so 
assigned. 

61.  [Power  to  the  Court  ofSeuion  to  pan  Acts  ofSederunL]* 

62.  [Appointment  of  Sheriff  of  Chaneery,'] 

63.  [Agents  may  practise  before  Sheriff  Courts,] — It  shall  be  lawful 
and  competent  for  agents  qualified  to  practise  before  the  Court  of  Session 
or  before  any  Sheriff  Court,  to  practise  before  the  Sheriff  of  Chancery  as 
well  as  in  the  ordinary  Sheriff  Courts  in  petition  of  service. 

64.  [Salaries  of  Sheriff  of  Chancery  and  Sheriff ^clerh  of  Chttncery,] 
66.  [Salary  to  be  regulated  by  the  Commissioners  of  the  Treasury  on 

Vacancy,] 

•  By  I  163,  the  Aots  of  Sederunt     until  the  Court  of  Session  shall  pass 
paasea  under  the  previous  Service     others, 
of  Heirs  Act  (1847)  are  kept  in  force 
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56.  [Compensation  already  awarded  not  to  be  affected,'] 

57.  [CompensaHon  to  he  paid,] 

58.  [Promeions  tu  to  depending  petition  for  eerviee,]* 


SCHEDULES  referred  to  in  the  foregoing  Act 

SCHEDULE  (P). 

Form  of  Petition  of  Oeneral  Service, 

Unto  the  Honourable  the  Sheriff  of  [epecify  the  county,  or  eay  ^  of 
Chanceiy,'^  the  petition  otAB  \hert  name  and  duign  the  petitioner1» 

Humbly  sheweth. 

That  the  late  C  D  [her^  name  and  design  the  ancestor  to  vhom  service  ie 
sought]  died  on  or  about  the  day  of  and  had  at  the 

time  of  hia  death  his  ordinary  or  principal  domicile  in  the  county  of 

[or  furth  of  Scotland^  as  the  case  may  hs.  In  eases  titers 
the  deceased  died  upwards  of  ten  years  before  the  date  of  the  petition,  and  the 
petitioner  cannot  ascertain  the  place  of  the  domdcHe,  say,  that  the  late  GD 
(here  name  and  design  the  ancestor  to  whom  service  is  sought)  died  on  or  about 
the  day  of  ,  but  the  petitioner  ia  unable  to  prove 

at  what  place  the  deceased  had  his  ordinary  or  principal  domicile  at  the 
time  of  his  death.] 

That  the  petitioner  is  the  eldest  son  [or  state  what  other  reUUianship  or 
character  of  heir  the  petitioner  bears]  and  nearest  lawful  heir  in  general  of 
the  said  CD,  [Ifii^  service  is  as  heir  of  provision,  say,  that  the  petitioner 
is  the  eldest  son  (or  state  what  other  relationship  or  character  of  heir  the 
petitioner  beare)  and  nearest  lawful  heir  of  provision  in  general  of  the  said 
C  D,  under  and  by  virtue  of  a  deed  {specify  the  deed  of  provision)  executed 
by  E  F,  dated  the  day  of  ,  or  otherwise  desonbe  the 

deed  to  as  to  clearly  identify  it;  or,  if  the  service  is  as  heir  oftaiUsie,  say 
that  the  petitioner  is  the  eldest  son  (or  state  what  other  relationehip,  Sc, 
the  petitioner  beare),  and  nearest  and  lawful  heir  of  tailzie  and  provisioB 
in  general  of  the  said  C  D,  under  and  by  virtue  of  a  disposition  and 
deed  of  entail  granted  by  E  F,  dated  the  day  of  , 

and  recorded  in  the  Register  of  Tailzies  the  day  of  , 

whereby  the  said  E  F  conveyed,  the  lands  of  Af  to  and  in  favour  oi  J  K 
Qhere  set  forth  the  destination  or  euch  part  thereof  ae  may  be  deemed  necessary, 
or  say,  and  the  other  heirs  therein  mentioned ;  but  always  with  and  under 
the  conditions,  provisions,  and  prohibitory,  irritant,  and  resolutive  dauses 
or  clause  authorising  registration  in  the  Register  of  Tailzies,  as  the  ease  may 

*  Petitions  depending  under  the     carried  on  as  if  th^  had  been  pre- 
f  onner  Act  are  to  be  taken  up  and     sented  under  this  Act 
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he)  contained  in  the  said  lecorded  deed  of  entail,  and  here  referred  to  aa  at 
length  set  forth  therein.] 

May  it  therefore  pleaae  your  Lordship  to  serve  the  petitioner  nearest 
and  lawfol  heir  in  general  to  the  said  C  D  lor  whatever  other 
character  of  heir  is  tought  to  he  established  here  set  it/orth]. 

According  to  Justice,  dx, 

iSigned  hy  the  petiHoner  or  his  numdatory,'] 


SCHEDULE  (Q). 

Form  of  Petition  of  special  Service. 

Unto  the  Honourable  the  Sheriff  of  [specify  the  county,  or  say  "  of 
Chancery/']  the  petition  otAB  \here  name  and  design  the  petitioner], 

Humbly  ahoweth, 

That  the  late  C  D  [here  name  and  design  the  ancestor]  died  on  or  about 
the  day  of  [staie  the  moiUh  and  the  year  atfuU 

length],  last  vest  and  seised  in  [here  describe  or  refer  as  in  Schedule  (E)*  or 
Schedule  {G)\  to  the  lands  with  reference  to  which  the  service  is  sought]  can- 
form  to  disposition  [or  other  deed  or  conveyance]  dated  the 
day  of  and  along  with  variant  of  registration  thereon,  on 

behalf  of  the  said  CD,  recorded  in  the  R^^ister  of  Saainea 

{specify  register)  on  the  day  of  [or 

conform  to  disposition,  or  u^uUever  else  was  the  deed  or  conveyance  on  u^ich 

•  SCHEDULE  (E).  with  the  exception  of,  and  describe 

Clause  of  Reference  to  Particular  De^  the  part  excepted.] 

seripHon  contained  m  a  prior  deed,  f  SCHEDULE  (G). 

[After  giving  some  leading  name  or  Clause  of  Reference  to  conveyance  eon- 

names  or  some  other  distineHve  deserip-  taining  general  designation  of  lands, 

tion  of  the  lands  as  contained  in  the  [After  giving  the  general  name  or 

titles  thereof,  and  the  name  of  the  county,  names  of  the  lands  and  the  name  of 

and,  in  the  ease  of  lands  held  by  burgage  county,  or  burgh  and  county,  as  the  ease 

tenure,  the  name  of  the  burgh  and  county  may  be,  add]  as  particularhr  described 

m  which  the  lands  lie,  add]  being  the  in  the  disposition  [or  other  deed,  as 

lands  [or  subjects]  particularly  de-  the  case  may  be]  granted  by  C  D,  and 

scribed  in  the  [here  specify  a  prior  bearing  date  [here  insert  date]  and  r&- 

deed  or  instrument  containing  the  par-  corded  in  the  [specify  M«  Register  of 

ticular  description  of  the  lands  or  sub-  Sasines]  on  the            day  of            in 

fects]  recorded   [specify   Register   of  the  year       ,  and  in  which  the  lands 

Sasines,  or  if  the  deed  or  instrument  as  hereby  conveyed  are  declared  to  be 

recorded  has  been  previously  referred  to  designed  and  known   by  the   said 

say,  in  the  said  deed  (or  instrument)  name  of  [here  insert  name],  [or  *'aa 

recorded  as  aforesaid]  on  the  particularly  described  in  the  instru- 

day  of           in  the  year           .  ment  (specify  instrument)   recorded, 

[If  part  only  of  lands  is  conveyed,  ^c,  and  in  which  the  lands  hereby 

deecribe  such  part  and  add,  being  part  conveyed  are  declared,"   ^.]     [If 

of  the  lauds  particularly  described,  part  only  of  lands  is  conveyed,  then 

iiC. :  or  thus,  being  the  lands  (or  sub-  follow  form  for  simffar  ease  gioen  m 

jects)  as  pfurticularly  described,  ^c,  Schedule  (EJ,] 
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the  anesgtof^s  infeftmerU  proceeded,  here  epecify  itj  dated  the  day 

of  ,  and  to  instrument  of  sasine  following  theieon,  lecoided  in 

the  Register  of  Sasine  {epecify  regieter)  on  the  day 

of  ,  or  otherwiee  specify  the  title  of  deceased  as  recorded  in  the 

BegieUr  ofSasines']  ;  and  when  the  lands  are  held  under  a  deed  of  entail, 
here  insert  the  conditions,  Sc,y  at  full  length,  or  refer  to  them  in  or  as  nearly 
a$  may  be  in  the  form  of  Schedule  (0)*  or,  if  desired^  refer  to  them  as  follows, 
bat  always  with  and  under  the  conditions,  provisions,  and  prohibitory, 
irritant,  and  resolntive  clauses,  [or  clause  authoriMng  registration  in  the 
Register  of  Tailzies,  as  the  case  may  he,"]  contained  in  a  deed  of  entail 
granted  by  OH  [here  name  and  design  the  grantor]  dated  the  day 

of  ,  in  favour  of  IK  [here  set  forth  the  destination,  or  such 

part  thereof  as  may  he  deemed  necessary,  or  say  and  the  heirs  therein  speci- 
fied], and  which  conditions,  provisions,  and  prohibitory,  irritant,  and 
resolutive  clauses,  [or  clause  authorising  registration  in  the  Register  of 
Tailzies,  as  the  ccue  may  he,"]  are  herein  referred  to  as  at  length  set  forth  in 
the  said  deed  of  entail,  which  is  recorded  in  the  Register  of  Tailzies  on 
the  day  of  [or  as  at  length  set  forth  in  the  above- 

mentioned  recorded  disposition  or  other  deed  or  conveyance  in  favour  of  the 
deceased,  orcucU  length  set  forth  in  cmy  other  recorded  deed  or  conveyance. 
And  in  every  caee  where  there  are  any  real  burdens,  conditions,  provisions^  or 
UmiMions,  proper  to  he  inserted  or  referred  to,  insert  them  here,  or  refer  to 
them  in  or  as  nearly  as  may  he  in  the  form  of  Schedule  (/>).]t 

That  the  petitioner  is  the  eldest  son  [or  state  what  other  relationship  or 

*80H£DULE  (G).  Tailzies,  a»  the  ease  may  he],  con- 

Clause  of  Reference  to  destinations  and  f^.^  *^f  fj^  disposition  and 

eondiions  of  entail  Jtc  ^^^      entail,  dated  and  recorded  as 

"^          *^  '  aforesaid  [or  in  (spee^  deed  or  etm- 

[After  inserting  such  part   of  the  veyance)  recorded  in  (spenfy  Regieter 
destination  as  may  be  thought  neeetsary,  of  Sasines)  upon  the         day  of 
add]  and  to  the  other  heirs  specified  in  the  year           ]. 
in  a  disposition  and  deed  of  entail  [And  in  subsequent  elausee  in  whieh 
[or  as  the  ease  may  be]  of  the  said  it  is  usual  or  requieiU  to  refer  again  to 
lands  executed  by  the  deceased  ^^,  the  conditions  of  the  entail^  j*c.,   the 
dated  the             day  of             in  the  reference  may  be  made  thue :]  but  al- 
yesr                  ,  and  recorded  in  the  ways  with  and  under  the  conditions, 
ftegLster  of  Tailzies  on  the           day  provisions,  and  prohibitory,  irritant 
of            in  the  year           [or  in  the  and   resolutive   clauses    [or  clause 
said  disposition  and  deed  of  entail  authorising  registration  in  the  Regis- 
dated  and  recorded  as  aforesaid,  or  in  ter  of  Tailzies,  as  the  ease  may  be] 
a  deed  or  instrument  {specify  the  deed  before  referred  to. 
or    ^veyance)]     recorded    [specify  f  SCHEDULE  (D). 
Regieter  ofSaetnes]  upon  the  ^       '  ovxx*i*^w.u*j  v*';. 
day  of            in  the  year  Clause  of  Reference  to  real  burdene, 

[And  after  the   description  of  the  conditions,  fc,  in  investiture, 

lands  ineai]  but  always  with    and  [After  the  description  of  the  lands, 

under    the    conditions,  provisions,  inttead  of  ineerting  the  burdene,  4*^.,  at 

and  prohibitonr,  irritant,  and  resolu-  length,  these   may  be  referred  to   ae 

tive  dauses  |or  clause  authorising  foUowe,  vie. :]  but  always  with  and 

registration    m    the    Register    of  under  the  reial  burdens,  conditions^ 
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charader  thepeHUoner  hear$]  and  neaiest  lawfdl  lieir  in  specul  of  the  said 
0  D  m  the  lands  and  others  foresaid.  [If  the  i$rvic$  is  cu  heir  of  pnh 
ifitionf  My,  that  the  petitioner  is  the  eldest  son  (or  UaU  what  other  relatian- 
thip  or  ehartuter  the  petitioner  bears)  and  nearest  lawful  heir  of  provision 
in  special  of  the  said  0  Dm  the  lands  and  others  foresaid,  under  and  hj 
Tirtae  of  a  deed  [or  other  conveyance"]  executed  hj  E  F  dated  [here  dsecribe 
the  deed  or  cowveycmce  hy  date,  or  o^ienoiie  describe  it  so  as  clearly  to  identify 
if],  [And  if  the  service  is  as  heir  of  entail,  say,  that  the  petitioner  is  the 
eldest  son  {ofr,  state  what  other  relationship  or  chartuter  the  petitioner  bears), 
and  nearest  and  lawful  heir  of  tailzie  and  provision  in  special  of  the  said 
C  I)  in  the  lands  and  others  foresaid  under  and  by  virtue  of  the  said  deed 
of  entail.] 

[If  it  is  wished  to  embrace  a  service  in  general  in  the  same  character  eu 
that  in  which  special  service  is  sought^  say,  That  the  petitioner  is  likewise 
heir  in  general,  or  of  provision  in  general,  or  of  tailzie  and  provision  in 
general,  or  otherwise,  as  the  com  may  be,  of  the  said  C  I)J] 

May  it  therefore  please  youi  lordship  to  serve  the  petitioner  nearest 
and  lawful  heir  [or  heir  of  provision,  or  heir  of  tailzie  and  pro- 
vision, or  otherwise  as  the  ease  may  be"]  in  special  of  the  said  deceased 
CD  in  the  lands  and  others  above  described  [and  where  a  general 
service  is  wished,  add,  and  likewise  nearest  and  lawful  heir  (or 
heir  of  provision,  or  heir  of  tailzie  and  provision)  in  general  of 
the  said  0  D,or  wheUever  dee  is  the  character  of  heir  sovght  to  be 
eitaUithed  here  set  it  forth  cu  ahove"].  And  where  the  service  is  of 
heir  of  taHtne  and  provision,  say  here,  but  always  with  and  under 
the  conditions,  provisions,  prohibitory,  irritant,  and  resolutive 
clauses,  [or  clause  authorising  registration  in  the  register  of 
tailzies,]  above  referred  to  [or  above  written]  ;  and  where  there 
are  real  bvrrdens,  dbc.,  say,  but  always  with  and  under  the  real 
burdens,  doe.  above  referred  to  [or  above  written].  And  where 
there  are  several  parcels  of  land  or  separate  estates,  here  add,  if 
desired,  and  to  grant  warrant  to  the  Director  of  Chancery  to  issue 
separate  extract  decrees  applicable  to  one  or  more  of  such  parcels 

of  land  or  separate  estates. 

According  to  justice,  &c 

[Signed  by  the  Petitioner  or  his  mandatory. "] 


provisions,  and  limitations  [or  such 
of  these  as  may  apply  or  have  reference 
to  the  ease']  specified  in  a  deed  [or 
instnunent,  here  specify  a  deed  or  con- 
veyance in  which  the  burdens,  ^c,  were 
flrstinsertedfOr  any  subsequent  deed  or  eon- 
veifonce  in  wMch  they  are  inserted,  furm- 
ingpart  of  the  progress  of  the  titles  to 
the  UauU]  recorded  [speetfy  Regieter  of 
Sasmes,  or,  if  the  deed  or  conveyance  as 
reecrdsd  hoe  been  previously  referred  to. 


My  in  the  said  deed  (orinMtnmmA) 
xeooxded  as  aforesaid]  on  the 
day  of  in  the  year 

[And  m  eubeegwnt  clauses  in  wkkk 
it  is  requisite  or  usual  to  refer  again  to 
the  burdens,  jie.,  the  reference  may  be 
made  thus:']  but  always  with  and  under 
the  real  burdens,  conditions,  provi- 
sions, and  limitations  [or  euch  qf  these 
as  may  apply  or  have  rrference  te  the 
ease]  before  referred  to. 
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SCHEDULE  (R). 

Form  for  a  General  Service  where  it  is  to  he  limited  in  its  effecte  5y  a 

specification  annexed. 

No.  1. 

The  petition  wiU  be  in  the  form  of  Schedule  (P),  adding  at  the  cloee  of 
ihe  etatement  of  the  petUioner,  but  the  petitioner  desires  that  his  general 
service  shall  be  limited  to  the  contents  of  the  specification  annexed ;  and 
adding  at  the  cloee  of  the  prayer  of  petition,  but  under  limitation  as  afore- 
said to  the  contents  of  the  specification  amiexed. 


No.  2. 

Specification  of  the  lands  and  other  heritages  which  belonged  to  the 
deceased  C  D  referred  to  in  the  petition  for  general  service  pre- 
sented to  the  Sheriff  of  hj  ABeA  heir  of 
in  general  to  the  said  deceased  C  jD. 
[Rere  ineert  a  description  of  Ihe  lands  and  other  heritages  intended  to  he 
inetuded  in  the  service,  distinguishing  each  separate  property  or  heritage,  if 
^here  are  more  than  one^  by  a  separate  number.'] 

[Signed  by  the  Petitioner  or  his  Mandatory."] 


ACT  OF  SEDERUNT  to  regulate  Publication  in  Services, 
and  the  Fees  of  Sheriff-clerks  therein. — ^Edinburgh,  14th 
July  1847. — [Made  permanent  by  Act  of  Sederunt,  17th 
November  1849.] 

The  Lords  of 'CknmciL  and  Session,  in  pursuance  of  the  powers  Tested  in 
them  by  the  Act  of  Parliament  passed  in  the  10th  and  11th  year  of  her 
present  Majesty's  reign,  chapter  47,  intituled  ''  An  Act  to  amend  the  Law 
and  Practice  in  Scotland  as  to  the  Service  of  Heirs,"  dedare,— ^ 

L  That  the  abstracts  to  be  pub-  cezy,  shall  be  in  the  forms,  ^or  as 

lished  in  regard  to  general  and  spe-  nearly  as  may  be  in  the  forms,  f oL 

dal  serrioes  before  the  Sheriffs  of  lowing,    according  to   the  oironm- 

counties  and  the  Sheriif  of  Ghan-  stances  of  the  case  : — 

1.  Abstract  of  Petition  for  General  Sendee^  Vf hen  presented  to  the  Sheriff  of  a 

County, 

Petition  for  general  serrice  to  the  Sheriff  of  [here  name  the  county]  by 
A  B  [here  name  and  design  the  pttitumer]  as  [here  mention  ihe  relationthip  and 
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eharaeter  08  ttaUd  in  the  petition]  in  general  to  the  docnoitoil  C  D  pan  ami 
and  design  the  deceated]  whose  ordinazy  or  pzinoipal  domicile  si  the  peiiodtf 
his  death  was  in  the  said  ooanty. 

Fxesented  on  the  [here  mention  the  daU  efpreamtmg  thepeUHon^ 

2.  Abetraet  of  a  Petition  for  Special  Service^  when  premOed  to  Cftt  Skw^f/e 

Covmty, 

Petition  for  special  service  to  the  Sheriff  \here  nams  ike  eota^r]  XsijAB 
[here  name  and  design  the  petitioner']  as  [here  mention  the  reiaUomak^  ow 
at  itated  in  the  petition]  in  special  to  the  deceased  C  D  {here  name  t 
he  deceased]  in  the  lands  of  [here  mention  the  general  dee^gmatieu  or  Uaim$f 
name^  and  if  there  be  more  parcele  than  onej  the  lewMng  namee  of  the  iandt  dmoM 

m  the  petition], 

Ftesented  on  the  [here  mention  the  date  of  presenting  the  petitiany 

8.  Abstract  of  a  Petition  for  General  Service,  when  presented  to  the  Sienftf 

Chancery. 

Petition  for  general  service  to  the  Sheriff  of  Ohanoezy  hj  A  B  [hat  wmt 
and  design  the  petitioner]  as  [here  mention  the  relationship  and  diaraeta'  es  tt^ 
m  the  petition]  in  general  to  the  deceased  C  D  [here  name  and  designihe  it 
ceased]  whose  ordinary  or  principal  domicile,  at  the  period  of  his  deatii,  w 
in  the  county  of  [here  name  it,  or  who  died  domiciled  forth  of  BeotiMnd]. 

Presented  on  the  [here  mention  the  date  of  presenting  the  petition]. 

4.  Abstract  of  a  Petition  for  Speeitd  Service,  when  presented  to  the  Sicnt  4 

Chancery. 
Petition  for  special  service  to  the  Sheriff  of  Chancery  hj  A  B^lat 
name  and  design  ihe  petitioner]  as  [here  mention  the  relationship  and  dieratta  a 
statsd  m  the  petition]  in  special  to  the  deceased  C  D  [here  name  and  Mge  At 
deceased]  in  the  lands  of  [here  mention  the  general  designation  or  leaHsg  ams^ 
and,  if  there  be  more  parcels  than  one,  the  leading  names  of  the  lands  despribsii^ 
the  petition]  situate  in  the  county  of  [here  name  it,  or  if  in  mare  emititt  te 
one,  say,  in  the  counties  of  and  ]. 

Presented  on  the  [here  mention  the  date  of  presenting  the  petition]. 

n.  That  in  making  edictal  pub-  cord  of  edictal  mtations,  ivludii  *> 

lioation  of  all  services,  an  abstoact,  far  as  regards  the  purposes  U  ^ 

in  the  form   above  prescribed,    as  enactment,  shall  be  a  weekly  pab> 

suitable  to  the  case,  shall  be  left  lication. 

by  the  sheriff-clerk  of  Chancery  at  lEL  That  the  ofBdal  noliooi  d 

the  office  of  the  Keeper  of  the  Be-  publication  shall  be   reqtdxed  tf^ 

gister  of  Edictal  Citations,  and  shall  given  by  the  several  sheriff-'OkdBi 

be  entered  by   him  in  a  separate  whether  of  counties  or  of  Obanoo^ 

book,  to  be  kept  by  him  for  that  in  the  f oUowing  forms,  or  as  SM^ 

purpose,  and  shall  be  printed  and  as  may  be  in  these  forms  :— 
published  weekly  in  the  printed  re- 

1.  Requisition  from  the  Sheriff-clerk  of  a  County  to  the  Sheriff^ckrk  o/ 

ChanciBry. 

[Plaee  and  Dek] 

Sib, — ^I  request  you  to  publish  edictaDy  the  service  of  which  an  Mtf^ 


PabtH] 


SERVICE  OF  HEIRS. 


651 


18  sabjoined,  and  to  send  me  immediate  notice  of  your  having  done  so. 
lam,  &o. 

[^SiffruUure  and  dmffnatum.'] 
l^ffere  copy  the  abatraet.'] 

2.  Antwer  by  the  Sheriff'^Urk  of  Chancery  to  the  above, 

Edinburgh,  [DaU."] 

Sib, — ^I  have  received  your  requisition  of  the  [</a<e],  which  I  return 
enclosed,  with  a  certificate  of  pubUoation  annexed  to  it.    I  am,  Ac. 

{Signature  and  dengnation,'\ 

8.  Certificate  of  publication  to  be  eo  annexed  by  the  Sheriff-clerk  of  Chancery, 

Edinburgh,  {Date,'] 

I  hereby  certify  that  the  before-written  abstract  was  edictaUy  published 
by  me  this  day. 

[Signature  and  deeignation,'] 

4.  BequiiiUonfrom  the  Sheriff-clerk  of  Chancery  to  the  Sheriff-clerk  of  a  County, 

Edinburgh,  [Date.'] 

Snt, — I  request  yon  to  publish  in  your  county  the  service  of  which  an 
abstract  is  subjoined,  and  to  send  me  immediate  notice  of  your  having  done 
so.    I  am,  fto. 

[Signature  and  deeignation,^ 
[Here  copy  the  abetract,^ 

5.  Amwer  by  the  Sheriff-clerk  of  the  County  to  the  above, 

[Place  and  date,"] 
Sib, — ^I  have  received  your  requisition  of  the  [date^,  which  I  return 
indosed,  with  a  certificate  of  publication  annexed  to  it.    I  am,  &c. 

[Signature  and  deeignation,^ 

6.  Certificate  of  publication  tobeeo  annexed  by  the  Sheriff-clerk  of  the  County, 

[Place  and  date,'} 

I  hereby  certify  that  the  before-written  abstract  was  duly  published  in 

this  county  by  me  this  day. 

[Signature  and  deeignat^,} 


IV.  That  the  requisition  for  pub- 
lication above  prescribed  shall  be 
made  by  the  sheriff-^erk,  whether 
of  a  county  or  of  Chancery,  with 
whom  the  petition  for  service  has 
been  lodged,  without  delay  after  his 
receiving  such  petition,  in  a  post-paid 
letter;  and  the  publication  shall  be 
made,  and  the  prescribed  answer  to 
such  re(^uisition  shall  be  returned, 
likewise  m  a  post-paid  letter,  without 
delay. 

y.  That  when  a  petition  of  ser- 
vice is  lodged  with  the  sheriff-clerk 


of  any  county  he  shall  receive  from 
the  party  presenting  the  same  the 
fee  payable  to  the  sheriff-clerk  of 
Chancery  for  the  edictal  publica- 
tion thereof  and  shall,  once  in  each 
year,  at  a  period  and  in  the  manner 
to  be  appointed  under  proper  autho- 
rity, nuike  due  accounting  to  the 
sheriff-derk  of  Chancery  therefor. 
And  when  a  petition  of  service  shall 
be  lodged  with  the  sheriff-clerk  of 
Chancery,  he  shall  receive  from  the 
party  presenting  the  same  the  fee 
payable  to  the  sheriff-clerk  of  the 
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county  in  which  each  service  has  to 
be  published  for  each  publication 
thereof,  and  shall  once  in  each  year, 
at  a  period  and  in  the  manner  to  be 
appointed  under  proper  authority, 
make  due  acoountmg  to  the  aherilf- 
clerk  of  such  county  therefor. 

VL  And  to  obviate  doubts  in  re- 
gard to  the  form  of  extracts  of  de- 
crees of  general  service,  which,  in 
terms  of  the  25th  section  of  the  said 
Statute,  are  limited  to  certain  lands 
and  heritages  embraced  in  a  parti- 


cular specification  thereof  annexed 
to  the  petition  for  service,  it  is  de- 
daxed  &at  such  specification  shall 
be  signed  by  the  sheriff-derk,  but  it 
shall  not  be  necessary  that  the  copy 
thereof  to  be  embodied  in  such  ex- 
tracte  BhaJl  be  so  signed. 

Vn.  And,  until  otherwise  ordered 
by  Act  of  Sederunt,  the  following 
fees  shall  be  exigible  by  sheriff-dedu 
for  the  business  done  under  the  fore- 
said Act  of  Parliament. 


2    0 


0    S    0 


TABLE  OF  FEES. 

Fees  to  be  paid  in  the  Office  of  Chanosbt. 

For  extracting  decrees  of  service  (including  recording),  each  sheet  of  said 
extract,  or  part  of  a  sheet,  of  300  words,    .  .  .     *£0 

For  certified  copies  of  proceedings  in  services,  when  re- 
quired by  the  party,  each  sheet,  or  part  of  a  sheet,  of  300 
words,         ....••• 

For  inspection  of  each  book  of  record,  having  a  correspond- 
ing index  of  reference,        ..... 

For  inspection  of  the  proceedings  in  a  service, 

For  seiffches  in  the  indices  m  the  books  of  record  : — 

(1)  For  any  period  not  exceeding  1  year,  a  fee  of 

(2)  For  any  period  from  1  year  to  10  years  inclusive,  a 

fee  of  .....  . 

(3)  For  any  longer  period,         .... 
For  transmitting  the  proceedings  in  a  service  on  the  warrant 

of  the  Court  of  Session,      ..... 
For  each  attendance  to  exhibit  a  book  or  books  of  record, 
where  the  same  may  be  lawfully  required,  a  fee  of 


0 
0 


2 


0 
0 


5 
10 


6 
6 


0    2    6 


0 
0 


0    7    6 


0    6    0 


Fees  to  be  Paid  to  tbb  Shebiff-Clebk  of  Chakcsbt, 

AND  ShEBIFF-ClBBKB  OF  COUNTIES. 

Fee  to  be  received  on  presenting  the  petition,  whether  of 
general  or  special  service,  whereof  one-half  to  be  retained 
by  the  sheiiff-clerk  receiving  it,  and  the  other  half  ac- 
counted for  by  him  to  the  sheriff-derk  who  assisto  in  the 
publication  of  the  petition,  and  to  cover  correspondence, 
framing  of  extracts,  publication,  and  postages,      .  .         0  10    0 

*  Baised  to  Ss.  6d.  by  Act  of  Sede-  Sheriff  of  Chancery,  the  Maoer 
runt,  17th  November  1849.  In  each  (under  the  same  Act  of  Sederunt) 
service  carried  throu^  before  the     geteafeeof  2s. 
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In  Oenaral  Strviees. 

For  attending  at  service^  and  fraining  and  lecordmgminates,       £0    3    6 
In  litigated  cases,  the  clerk  or  assistant  clerk  to  be  paid 
for  writing  the  proof,  at  the  rate,  per  sheet  of  300  words, 
of     .  .  .  .  .  .  .  .006 

For  general  trouble  connected  with  the  service,  0  10    0 

For  writing  decree  of  serrice,  .  .026 

In  ^pedcd  Services. 

For  firaming  and  recording  minutes  (including  attendance  at 
the  service) — 
For  the  first  sheet,  of  300  words,  .  .         0    3    6 

Every  following  sheet,  .  .020 

For  general  trouble  connected  with  the  service,        .  0  16    0 

For  writing  decree  of  service,  .  .  .060 

In  litigated  cases,  the  clerk  or  assistant  clerk  to  be  paid 
for  writing  the  proof,  at  the  rate,  per  sheet  of  300  words, 
of     .  .  .  .  .  .  .  .006 

KoTB. — In  all  cases,  the  additional  procedure^occur- 
ring  when  the  service  is  opposed,  to  be  paid  for 
by  the  parties  according  to  the  rates  chargeable 
by  the  respective  sheriff-clerks  in  ordinary  busi- 
ness ;  and  in  the  case  of  the  sheriff-clerk  of 
Chancery,  according  to  the  rates  chargeable  by 
the  sheriff-clerk  of  Edinburgh,  as  regulated  by 
the  Act  1st  and^2d  Vict.  cap.  119. 

OaveaU, 

For  each  caveat  (to  be  effectual  for  one  year),  the  sheriff- 
clerk  to  receive  for  his  own  use,  in  all  cases,  .         0    2    6 


37  &  38  Vict,  c  94.— An  ACT  to  amend  the  law  relating  to 
Land  Bights  and  Conveyancing,  and  to  facilitate  the 
Transfer  of  Land  in  Scotland. — 13th  Augost  1875. 

9.  [Eiiatet  to  vest  vn  heirs  without  senries^ — ^A  personal  right  to  every 
estate  in  land  descendable  to  heirs  shall,  without  service  or  other  proced- 
ure, vest  or  be  held  to  have  vested  in  the  heir  entitled  to  succeed  thereto^ 
by  survivance  of  the  person  to  whom  he  is  entitled  to  succeed,  whether 
sudi  person  shall  have  died  before  or  after  the  commencement  of  this  Act, 
provided  the  heir  shall  be  alive  at  the  date  of  the  commencement  of  thia 
Acty  if  such  person  shall  have  died  before  that  date,  and  such  personal 
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right  shall,  subject  to  the  provisions  of  this  Act,  be  of  the  like  nature  and 
be  attended  with  the  like  consequences,  and  be  transmissible  in  the  same 
manner  as  a  personal  right  to  land  under  an  unfeudalised  conyeyancey 
according  to  the  existing  law  and  practice. 

10.  ICampletion  of  title  when  deceased  heir  not  served.'] — ^A  title  of  an 
heir  to,  or  disponee  of,  a  proprietor  of  any  lands  who  was  neither  infefb 
nor  served,  but  vested  only  with  a  personal  right  to  such  lands,  by  virtue 
of  this  Act,  or  of  any  person  acquiring  right  from  such  heir  or  disponee, 
may  be  made  up  in  like  manner  as  if  the  person  making  up  a  title  had 
held  a  disposition  from  the  proprietor  last  infeft  ih  the  lands  in  fi&vour  of 
his  immediate  successor  therein,  and  a  disposition  and  assignation  from 
each  heir  or  disponee,  if  any,  intervening  between  such  immediate  suc- 
cessor and  the  person  so  making  up  a  title  in  favour  of  his  immediate  suc- 
cessor therein ;  and  such  title  may  be  made  up  in  manner  following,  viz. : 

The  heir  or  disponee  or  other  successor  making  up  such  title  shall 
present  to  the  SheniT  of  Chancery,  or  to  the  Sheriff  of  the  county  where 
the  lands  are  situated,  a  petition  which  may  embrace  several  separate 
lands  or  estates,  and  may  be  in  the  form  of  Schedule  (E)  hereto  annexed, 
or  as  nearly  in  that  form  as  the  circumstances  in  each  particular  case  will 
permit,  setting  forth  the  name  of  the  proprietor  last  infeft,  a  description 
of  the  lands,  or  a  valid  reference  thereto,  and  the  names  and,  so  far  as 
known,  the  designations  of  evexy  proprietor  having  only  a  personal  right 
therein,  whether  by  succession,  bequest,  gift,  or  conveyance,  who  has 
intervened  between  the  proprietor  last  infeft  and  the  petitioner,  and  also 
setting  forth  the  petitioner's  own  right  to  the  said  lands  ;  and  on  the  de- 
cree pronounced  on  said  petition  finding  the  fiEicts  therein  set  forth  proved, 
and  that  the  petitioner  is  entitled  to  be  infeft  in  the  said  lands,  being 
extracted  in  one  or  several  extracts,  and  on  such  extract  decree  or  decrees, 
as  the  case  may  be,  being  recorded  in  the  appropriate  Register  of  Sasines, 
the  petitioner  shall.be  held  to  be  duly  infeft  in  the  said  lands  contained 
in  the  extract  or  extracts  so  recorded. 

[Petition  to  be  proceeded  toith  as  if  it  trere  a  petition  for  special  service,] — 
Such  petition  shall  be  presented,  published,  and  carried  through  in  all 
respects  as  if  the  same  were  a  petition  for  special  service  under  the  now 
existing  law  ;  and  the  extract  decree  or  decrees  on  such  petition,  as  the 
case  may  be,  shall  be  equivalent  to  a  decree  of  8x>ecial  service,  and  when 
duly  recorded  as  aforesaid  in  the  appropriate  Register  of  Sasines,  shall  have 
the  same  effect  as  regards  the  lands  therein  contained  as  an  extract  decree 
of  special  service  duly  recorded  under  the  now  existing  law. 

11.  [Error  in  character  in  which  heir  entered  not  to  affect  entry.] — ^Not- 
withstanding any  existing  law  or  practice  it  shall  be  no  objection  to  any 
precept  or  writ  from  Chancery  or  of  clare  ctmstat,  or  to  any  decree  of  ser- 
vice whether  general  or  special,  or  to  any  writ  of  acknowledgment,  whether 
obtained  before  or  after  the  commencement  of  this  Act,  or  to  any  other 
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•^Lecaree,  or  to  any  petitioBy  that  the  character  in  which  an  heir  is  or  may 
tsave  been  entitled  to  succeed  is  eironeonsly  stated  therein ;  provided  such 
lieir  was  in  troth  entitled  to  succeed  as  heir  to  the  lands  specified  in  the 
^Tecepty  writ,  decree,  or  petition. 


SCHEDULE  (E). 

Form  of  Petition  for  combing  a  Title  to  Lands  where  a  Proprietor  or  Pro- 
prietori  having  only  a  personal  right  have  intervened  between  the  Pro- 
prietor last  infeft  and  the  Petitioner, 

Unto  the  Honooxable  the    Sheziif  of  lep^tf  ^he  eounity,  or  say  "of 
Ohanoexy"] 

The  Petition  of  A  B  of  Q. 
Humbly  sheweth. 

That  the  late  C  Dot  O  died  last  vest  and  seised  in  all  and  whole  Ideseribe 
or  refer  to  the  lands  as  the  sane  are  described  or  referred  to  in  the  recorded  deed  or 
instrument  in  favour  of  the  person  who  was  last  vest  and  seised  in  the  lands,  or  refer 
to  them  as  described  in  some  other  recorded  deed  or  instrument  conform  to  instru- 
ment of  sasine  [or  other  recorded  deed  or  instrument,  as  the  ease  may  be,"]  recorded 
in  the  [specify  ^  Register  of  Sasines  and  date  of  recording,  and  where  there  are 
any  real  burdens,  conditions,  or  gualifieations,  here  specify  or  refer  to  them,  or  where 
the  lands  are  held  under  entail,  here  specify  the  conditions  of  the  entail,  or  refer  to 
them  as  contained  in  the  entail  as  recorded  in  the  Register  of  TaMes,  or  if  it  is  not 
so  recorded,  in  the  entail  or  other  deed  or  instrument  recorded  in  the  Register  of 
Sasines."] 

Or,  that  M  N  otT  was  last  vest  and  seised  in  all  and  whole  [describe  or 
refer  and  specify  title  and  date  of  recording,  ^c.  as  above,']  That  the  said  M  JNf 
by  disposition  dated  [specifjf  date]  conveyed  the  said  lands  to  C  D  ot  O, 
Thai  the  said  C  D  died  never  having  been  infeft  in  the  said  lands. 

That  E  F  eldest  son  of  the  said  C  D[or  otherwise,  as  the  case  may  be]  is 
his  heir  in  the  said  lands,  but  has  only  a  personal  right  thereto. 

That  the  said  JB  F,  by  disposition  dated  [specify  date],  conveyed  the  said 
lands  to  the  petitioner. 

Or,  that  upon  the  death  of  the  said  C  2>  he  was  succeeded  by  E  F,  his 
eldest  son]  or  otherwise,  as  the  case  may  be]  as  his  heir  in  the  said  lands.  That 
the  said  E  F  died  unserved  and  uninf eft,  [or  that  the  said  E  F  ezpede  a 
special  service  as  heir  of  the  said  C  D,]  conform  to  decree  of  the  Sheriif  of 
Ghanceiy  [or,  as  the  case  may  6e]  in  his  favour  as  heir  foresaid,  dated  [insert 
date],  but  died  without  being  infeft  thereon],  or  that  the  said  E  F  expede  a 
general  service  as  heir  of  the  said  C  D  conform  to  decree  [specify  the  decree,] 
but  made  up  no  farther  title. 

Or  otherwise  specify  the  nature  of  the  right  in  the  pereon  of  E  F, 
That  the  said  E  F  disponed  the  said  lands  or  conveyed  his  whole  estate, 
heritable  and  moveable,  to  (?  27,  conform  to  [describe  title  by  name  and  date, 
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and  wh»n  thirt  an  any  rtal  burdenit  eonditumi,  or  jualifieatumi,  specify  or  rrfir  to 
thm]. 

That  the  aaid  O  IT  also  died,  haying  only  a  personal  right  to  the  said 
lands,  and  was  suooeeded  by  his  eldest  son  £*  Zr,  his  neaxest  and  lawful 
heir  in  the  said  lands,  [or  otherwiH,  at  the  eate  may  be]. 

That  the  said  K  L  died  anserred,  and  haying  only  a  personal  rig^t  to 
the  said  lands,  [1/  the  petitioner  ie  hit  heir,  eay"]  and  was  saooeeded  by  the  peti- 
tioner the  said  ^  ^,  his  eldest  son,  [or  othervnee,  ae  the  eaae  may  5#],  and 
nearest  and  lawful  heir  in  the  said  lands  [or  when  the  petitioner  ie  a  dieponee, 
or  hoe  otherwiee  acquired  riyht  from  K  L,  eay"},  That  the  said  KL  disponed 
the  said  lands  [or  conyeyed  his  whole  estate,  heritable  and  moyeable,  [or 
otherwiee,  at  the  eate  may  be],  to  the  petitioner,  the  said  A  B,  conform  to 
disposition,  or  general  disposition  [or  othenoite,  ae  the  eate  may  be],  dated 
[tpeeify  date]  granted  in  his  fayonr  by  the  said  K  L,  who  died  nnseryed 
and  haying  only  a  personal  right  to  the  said  lands ;  [and  if  the  deed  be  granted 
under  any  real  burden,  or  condition,  or  qualifieation,  add]  but  always  under  the 
real  burden,  &o. ;  [and  if  the  deed  be  granted  in  trutt,  or  for  epedfic  purpoett, 
add]  but  always  in  trust,  or  for  the  uses,  ends,  and  purposes  mentioned  in 
the  said  general  disposition,  [or  otherwin,  at  the  eate  may  be]. 

May  it  therefore  please  your  Lordship  to  find  the  facts  aboye  set  forth 
proyed,  and  that  the  petitioner  is  entitled  to  procure  himself  inf eft 
in  the  foresaid  lands,  in  terms  of  "  The  Conyeyandng  (Scotland) 
Act,  1874,"  and  to  decern. 

According  to  justice,  &o. 

[Signed  by  the  Petitioner  or  hit  Mandatory]. 

Note, — If  any  of  the  transmissions  missions  a  part  or  parts  only  of  the 

haye  been  judicial,  as  by  adjudica-  lands  are  transf  erred,  the  necessary 

tion,  act,  and  warrant  of  court,  or  alterations  may  be  made  on  the  form 

otherwise,  or  if  by  any  of  the  trans-  of  the  petition. 
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PAET  III. 


SMALL  DEBT  COURT. 


_  •  

1.  Vict.  c.  41. — An  ACT  for  the  more  effectual  Recovery  of 
Small  Debts  in  the  Sheriff  Courts,  and  for  regulating 
the  establishment  of  Circuit  Courts  for  the  trial  of 
Small  Debt  Causes  by  the  Sheriffs  in  Scotland, — 12th 
July  1837. 

Whereas  an  Act  was  made  in  the  tenth  year  of  the  reign  of  His  Majesty 
King  George  the  Fourth,  intituled  An  Act  for  the  more  effectual  Recovery  of 
StimU  Debts,  and  for  diminuMng  ^  expenses  of  LUigaHon  in  causes  of  smaU 
amonmt  in  the  Sheriff  Courts  in  Scotland  (10  Gko.  lY.  c.  65),  the  provisions 
of  which  have  been  found  beneficial,  but  experience  has  pointed  out 
certain  alterations  bj  which  its  benefits  will  be  extended  and  rendered 
more  effectual ;  and  it  is  expedient  that  such  alterations  and  the  former 
provisions  should  be  consolidated  in  one  Act :  Be  it  therefore  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lordfl  spiritual  and  temporal,  and  Commons,  in  this  present  ParUa- 
ment  assembled,  and  by  the  authority  of  the  same : 

[Recited  Act  repealed,  except  as  to  causes  commenced.'] — That  the  said 
recited  Act  shall  be  and  the  same  is  hereby  repealed  from  and  after  the 
first  day  of  October  next,  save  and  except  as  to  such  causes  as  shall  have 
been  commenced  under  the  authority  of  the  said  recked  Act  before  the 
said  first  day  of  October  next,  and  shall  be  then  depending,  aU  which 
causes  shall  be  carried  to  a  conclusion  according  to  the  rules  prescribed  by 
the  said  Act,  notwithstanding  this  Act ;  and  this  Act  shall  commence  and 
take  effect  from  and  after  the  said  first  day  of  October  next 

2.  Sheriffs  may  hear  and  determine  in  a  summary  way  causes  for  sums 
under  £S,  6s.  ScL  sterling.] — And  be  it  enacted,'  That  it  shall  be  lawfril 
for  any  Sheriff  in  Scotland  within  his  county  to  hear,  try,  and  determine 
in  a  Bunmiary  way,  as  more  particularly  hereinafter  mentioned,  all  civil 
causes  and  all  prosecutions  for  statutory  penalties,  as  well  as  all  maritime 
civil  causes  and  proceedings,  that  may  be  competently  brought  before 
him,  wherein  the  debt,  demand,  or  penalty  in  question  shall  not  exceed 
the  value  of  eight   pounds   six   shillings   and  eight  pence  sterling,* 

*  This   Act  is  to  be  read  and  construed   as   if   the   words    **  twelve 
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exclusive  of  expenses  and  fees  of  extract :  Proyided  always,  that  the 
pursuer  or  prosecutor  shall  in  all  cases  be  held  to  have  passed  from  and 
abandoned  any  remaining  portion  of  any  debt,  demand,  or  penalty 
beyond  the  sum  actually  concluded  for  in  any  such  cause  or  prosecution. 

3.  [Providing  forms  of  Proceedings.]  ^Aml  be  it  enacted,  That  all 
such  causes  and  prosecutions  which  the  pursuers  or  prosecutors  thereof 
shall  choose  to  have  heard  and  determined  according  to  the  summary 
mode  hereby  provided,  shall  proceed,  except  as  hereinafter  provided, 
upon  summons  or  complaint,  agreeably  to  the  form  in  Schedule  (A) 
annexed  to  this  Act,  and  containing  warrant  to  arrest  upon  the  depending 
action,  stating  shortly  the  origin  of  debt  or  ground  of  action,  and  con- 
cluding against  the  defender ;  which  summons  or  complaint,  being  signed 
by  the  sheriff-clerk,  shall  be  a  sufficient  warrant  and  authority  to  any 
sheriffs-officer  for  summoning  the  defender  to  appear  and  answer  at  the 
time  and  place  mentioned  in  such  summons  and  complaint,  not  being 
sooner  than  upon  the  sixth  day  after  such  citation,  and  the  same,  or  the 
copy  thereof,  served  on  the  defender,  shall  also  be  a  sufficient  warrant  for 
summoning  such  witnesses  and  havers  as  either  party  shall  require ;  and 
a  copy  of  the  said  summons  or  complaint,  with  the  citation  annexed,  and 
also  a  copy  of  the  accoimt,  if  any,  shall  be  served  at  the  same  time  by  the 
sheriflfs-officer  on  the  defender  personally  or  at  his  dwelling  place,  or  in 
case  of  a  company  at  their  ordinary  place  of  business ;  and  the  officer 
summoning  parties,  witnesses,  or  havers  shall  in  all  cases  under  this  Act 
return  an  execution  of  citation,  signed  by  him,  or  shaU  appear  and  give 
evidence  on  oath  of  such  citation  having  been  dijlj  made ;  and  all  such 
citations  given  by  an  officer  alone  without  witnesses,  and  executions 
thereof  subscribed  by  such  officer,  shall  be  good  and  effectual  to  all 
intents  and  purposes. 

4.  [Causes  of  higher  value  ^n  £8,  6s.  Sd.  reduced  to  £8,  6s.  Qd,  may 
be  remitted  to  ihe  SmaU  Debt  RoU. — ^And  be  it  enacted,  That  in  any  cause 
before  the  Sheriff's  ordinary  court  in  which  the  debt,  demand,  or  penalty 
in  question  shall  not  exceed  the  value  of  eight  pounds  six  shillings  and 
eightpence  sterling,  or  shall  have  exceeded  the  value  of  eight  pounds 
8LX  shillings  and  eightpence  sterling,  but  from  interim  decree  or  other- 
wise the  value  shall,  previous  to  the  closing  of  the  record,  be  reduced  so 
as  not  to  exceed  eight  pounds  six  shillings  and  eightpence  sterling,  ex- 
clusive of  expenses  and  fees  of  extract,  it  shall  be  competent  to  the  Sheriff, 
if  he  shaU  think  proper,  and  with  the  consent  of  the  pursuer,  to  remit 
such  cause  to  such  of  his  Small  Debt  Court  Rolls  as  may  be  proper, 
either  of  his  own  motion  or  upon  the  motion  of  any  party  in  the  cause  : 
Provided  that  if  the  pursuer  shall  not  consent  the  provisions  of  this  Act 

pounds  "  were  substituted  for  the     words  occur  (16  and  17  Vict.  c.  80,  { 
words  '*  eight  pounds  six  shillings     26,  supra,  p.  580). 
and  eightpence    wherever  the  latter 
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as  to  the  fees  or  expenses  to  be  allowed  in  causes  below  the  valae  of  eight 
pounds  six  shillings  and  eightpence  brooght  not  according  to  the  siun- 
nxary  form  herein  provided,  shall  be  applied  to  snch  causes  subsequent  to 
the  proposition  for  remit,  if  the  Sheriff  shall  think  proper  so  to  modify  the 
expenses :   Provided  also,  that  when  a  case  has  been  remitted  by  the 
Sheriff-Substitute  from  the  ordinary-court  to  the  Small  Debt  Court,  an 
appeal  shall  be  competent  to  the  Sheriff  against  such  remit,  but  no  re- 
claiming petition  shall  be  allowed  against  such  remit. 

5.  [Recovery  of  Rents  not  exceeding  £8,  6ff.  &/.]— And  be  it  enacted, 
That  it  shall  be  competent  for  the  Sheriff  in  the  Small  Debt  Courts 
established  or  to  be  established  under  this  Act,  to  hear,  try,  and  determine,  in 
the  summary  form  herein  provided,  applications  by  landlords  or  others 
having  right  to  the  rents  and  hypothec  for  sequestration  and  sale  of  a 
tenant's  effects  for  recovery  of  rent,  provided  the  rent  or  balance  of  rent 
claimed  shall  not  exceed  eight  pounds  six  shillings  and  eightpence  sterling ; 
and  the  summons  and  warrant  of  sequestration  and  procedure  shall  be 
agreeable  to  the  forms  directed  in  Schedule  (B)  annexed  to  this  Act; 
and  the  officer  when  he  executes  the  warrant,  shall  get  the  effects  ap- 
praised by  two  persons,  who  may  also  be  witnesses  to  the  sequestration  ; 
and  an  inventory  or  list  of  the  effects,  with  the  appraisement,  shall  be 
given  to  or  left  for  the  tenant,  who  shall  be  cited  in  manner  and  to  the 
effect  aforesaid  ;  and  an  execution  of  the  citation  and  sequestration,  with 
the  appraisement  of  the  effects,  shall  be  returned  to  the  clerk  within  three 
days ;  and,  on  hearing  the  application  in  manner  provided  by  this  Act 
relative  to  other  causes,  the  Sheriff  shall  dispose  of  the  cause  as  shall  be 
just,  and  may  either  recall  the  sequestration  in  whole  or  in  part,  or  pro- 
nounce decree  for  the  rent  found  due,  and  grant  warrant  for  the  sale  of 
the  sequestrated  effects  on  the  premises,  or  at  such  other  place  and  on 
such  notice  as  he  shall  by  general  or  special  regulation  direct,  and  failing 
such  directions  the  sale  shall  be  carried  into  effect  in  the  manner  herein- 
after directed  for  the  sale  of  poinded  and  sequestrated  effects ;  and  if 
after  sequestration  the  tenant  shall  pay  the  rent  claimed,  with  the  ex- 
penses, to  the  pursuers,  or  consign  the  rent,  with  two  pounds  sterling  to 
cover  expenses,  in  the  hands  of  the  clerk  of  court,  the  sequestration  shall 
ipso  facto  be  recalled,  in  case  of  payment,  on  the  clerk  writing  and  signing 
on  l^e  back  of  the  summons  or  warrant  the  words  ^'payment  made," 
which,  on  evidence  being  produced  to  him  of  payment  of  the  rents 
claimed,  with  expenses,  he  is  hereby  required  to  do,  and  in  case  of  consig- 
nation after  the  clerk  shall  in  like  manner  have  written  and  signed  the 
woida  ''  consignation  made,"  on  the  same  being  intimated  by  an  officer 
of  court  to  the  sequestrating  creditor.* 

6.  [Arrestment  of  Goods  of  Defender,"} — ^And  be  it  enacted.  That  the 
pursuer  of  any  civil  cause,  including  maritime  civil  causes  and  proceedings, 

*  Extended  to  sequestrations  currenie  termino  (16  and  17  Vict.  o.  80, 
{  28,  fupro,  p.  581). 
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may  nae  arrestment  on  the  dependence  of  the  action  of  anj  xnoneyi  goods, 
or  effects  to  an  amount  or  extent  not  exceeding  the  value  of  eight  pounds 
six  shillings  and  eightpence  sterling,  owing  or  belonging  to  such  defender, 
in  the  hands  of  any  third  party,  either  within  the  county  in  which  such 
warrant  shall  have  been  issued  or  in  any  other  county  or  counties :  Pro- 
vided always,  that  before  using  such  warrant  in  any  other  county  it  shall 
be  presented  to  and  indorsed  by  the  sheriff-derk  of  such  other  county, 
who  is  hereby  required  to  make  such  indorsement  on  payment  of  the  fee 
hereinafter  mentioned :  Provided  also,  that  any  arrestment  laid  on  under 
the  authority  of  this  Act  shall,  on  the  expiry  of  three  months  from  the 
date  thereof,  cease  and  determine,  without  the  necessity  of  a  decree  or 
warrant  of  loosing  the  same,  unless  such  arrestment  shall  be  renewed  by  a 
special  warrant  or  order,  duly  intimated  to  the  arrestee,  in  which  case  it 
shall  subsist  and  be  in  force  for  the  like  time  and  under  the  like  condi- 
tions as  under  the  original  warrant,  or  unless  an  action  of  forthcoming  or 
multiplepoinding,  in  manner  hereinafter  provided,  shall  have  been  raised 
before  the  expiry  of  the  said  period  of  three  months,  in  which  case  the 
arrestment  shall  subsist  and  be  in  force  until  the  termination  of  such  action 
of  forthcoming  or  multiplepoinding. 

7.  [Wages  not  liable  to  arrestmenti — And  be  it  enacted  and  declared. 
That  wages  of  labourers  and  manufacturers  shall,  so  far  as  necessary  for 
their  subsistence,  be  deemed  alimentary,  and,  in  like  manner  as  servants' 
fees  and  other  alimentary  fiinds,  not  liable  to  arrestment.* 

8.  [For  providing  how  arrestmenta  may  be  loosed,^ — ^And  be  it  enacted. 
That  when  any  arrestment  shall  have  been  used  on  the  dependence  of  any 


«  8  &  9  Vkt.  e.  89.~An  Act  to 
amend  the  Law  of  Arrestment 
of  Wages  in  Scotland,  ■^2lBt 
July  1846. 

Whereas  an  Act  was  passed  in  the 
sixth  year  of  the  reign  of  His  late 
liajes^  King  Oeorge  the  Fourth,  in- 
tituled An  Act  to  aJUer  and  amend  an 
Act  patted  m  the  thirty-wnth  and  fortieth 
yean  of  King  George  the  Third,  for  the 
Recovery  of  Small  DthU  in  Scotland: 
and  whereas  another  Act  was  passed 
in  the  first  year  of  the  reign  of  Her 
present  Majesty,  intituled  An  Act 
for  the  more  effe^wU  Recovery  of  Small 
Dehte  in  the  Sheriff  Courts^  and  for  re- 
gulating the  Eetahlithment  of  Circuit 
Courti  for  the  Trial  of  Small  Debt 
Caueee  by  the  Sheriff e  in  Scotland:  and 
whereas  it  is  expedient  that  the  said 
Acts  should  be  amended  as  regards 


the  arrestment  of  wages : 

[Arreetment  of  wagee  not  competent 
on  dependence  of  action,'] — ^Be  it  tiiere- 
fore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliamrait  as- 
sembled, and  by  the  authority  of  the 
same,  that  from  and  after  the  passing 
of  this  Act  it  shall  not  be  lawful  or 
competent  to  arrest  wages  upon  the 
dependence  of  any  action  raised  by 
virtue  of  the  said  recited  Acts,  any- 
thing therein  contained  to  the  oon- 
trazy  notwithstandiug. 

2.  [Alteration  of  -4cf.]-— And  be  it 
enacted  that  this  Act  may  be  amend- 
ed or  repealed  by  any  Act  to  be 
passed  during  the  present  session  of 
Parliament. 


iSw  a2fo  38  ft  84  Vict.  c.  es^  printed  nipra,  p.  520. 
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actioiiv  it  •hall  be  competent  to  the  defender  to  have  Bach  arrestment 
looBed,  on  lodging  with  tlie  Bheriff-clerk  of  the  comity  in  which  such 
azxeatment  shall  have  been  used  a  bond  or  enactment  of  caution,  by  one 
or  more  good  and  sufficient  cautioners  to  the  satisiiEtction  of  such  sheriff- 
derk,  agreeably  to  the  form  in  Schedule  (C)  annexed  to  this  Act,  or  on  con- 
■igning  in  the  hands  of  such  sheriff-clerk  the  amount  of  the  debt  or  demand, 
with  five  shillings  for  expenses  in  cases  of  actions  for  sums  below  five 
pounds,  and  ten  shillings  in  cases  of  higher  amount,  or  on  producing  to 
sucli  sheriff-clerk  evidence  of  the  defender  having  obtained  decree  of 
abeolvitor  in  the  action,  or  of  his  having  paid  the  sums  decerned  for,  or 
of  his  having  consigned  in  the  hands  of  the  clerk  of  the  court  in  which 
the  action  depended  the  sums  decerned  for  or  the  amount  of  the  debt  or 
demand,  and  expenses  as  aforesaid,  when  no  decree  has  yet  been  pro- 
nounced ;  and  a  certificate  in  the  form  in  the  said  schedule  given  by  the 
sheriff-clerk  of  the  county  in  which  such  arrestment  shall  have  been  used 
of  a  bond  or  enactment  of  caution  to  the  extent  of  the  debt  or  demand  and 
expenses  having  been  lodged  with  him,  or  of  consignation,  as  above  pro- 
vided, having' been  made  in  his  hands,  shall  operate  as  a  warrant  for  loos- 
ing any  arrestment  used  either  in  that  or  in  any  other  county  on  the  de- 
pendence of  the  same  action,  without  any  other  caution  being  found  or 
any  other  consignation  being  made  by  the  defender. 

9.  [Rendering  carrestmenta  effectual] — ^Ajid  be  it  enacted.  That  any  per- 
son entitied  to  pursue  an  action  of  forthcoming  where  the  sum  or  demand 
•ought  to  be  recovered  under  the  forthcoming  shall  not  exceed  the  value 
of  eight  pounds  six  shillings  and  dghtpence  sterling,  exclusive  of  expenses 
and  fees  of  extract,  who  shall  choose  to  have  the  same  heard  and  deter- 
mined according  to  the  summary  mode  provided  by  the  Act,  shall  proceed 
by  sommons  or  complaint  agreeably  to  the  form  in  Schedule  (D)  annexed 
to  this  Act,  concluding  for  payment  of  the  sum  for  which  arrestment  has 
been  used,  or  for  delivery  of  the  goods  and  effects  arrested,  which  sum- 
mons or  complaint,  being  signed  by  the  sheriff-clerk  of  the  county  in 
which  the  arrestee  resides,  shall  be  a  sufficient  warrant  and  authority  to 
any  sheriff's-officer  for  summoning  the  arrestee  and  the  common  debtor  to 
appear  and  answer  at  a  Sheriff  Court  of  the  county  in  which  the  arrestee 
resides,  the  same  not  being  sooner  than  the  the  sixth  day  after  the  date  of 
citation,  and  also  for  summoning  witnesses  and  havers  for  all  parties  ;  and 
in  the  event  of  the  common  debtor  not  residing  and  not  being  fotmd  within 
the  county  in  which  such  action  of  forthcoming  shall  be  brought,  he  may 
be  dted  by  any  sheriff's-officer  in  any  other  county  on  the  said  wairant, 
the  same  being  first  presented  to  and  indorsed  by  the  sheriff-clerk  of  such 
other  county,  who  is  hereby  required  to  indorse  the  same  on  payment  of 
the  fee  hereinafter  mentioned,  to  appear  at  a  Sheriff  Court  in  the  county 
in  which  the  arrestee  resides,  the  same  not  being  sooner  in  such  case  than 
on  the  twelfth  day  after  the  date  of  citation :  Provided  always,  that  the 
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arrestee  and  the  common  debtor  shall  be  cited  to  appear  on  the  same 
conrt-day,  and  that  a  copy  of  the  said  summons  or  complaint,  with  the 
citation  annexed  thereto,  shall  be  duly  served  by  the  officer,  all  in  the 
same  manner  as  hereinbefore  provided  in  other  causes  and  .prosecutiona 
under  authority  of  this  Act,  but  always  allowing  to  a  party  cited  to  appear 
in  the  Sheriff  Court  of  a  different  county  fromithat  in  which  the  citation 
shall  be  given  double  the  time  required  by  this  Act  to  be  allowed  to  a 
party  cited  to  appear  in  the  Sheriff  Court  of  the  county  within  which  the 
citation  shall  be  given :  Provided  also,  that  the  pursuer  of  such  action  of 
forthcoming  shall  not  by  such  action  be  held  to  have  restricted  the  amount 
of  the  debt  due  by  the  common  debtor. 

10.  [Actions  ofmulHplepoinding.y—kxLdi  be  it  enacted,  That  where  any 
person  shall  hold  a  fund  or  subject  which  shall  not  exceed  the  value  of 
eight  pounds  six  shillings  and  eightpence,  which  shall  be  claimed  by  more 
than  one  party,  under  arrestments  or  otherwise,  it  shall  be  competent  to 
raise  a  summons  of  multiplepoinding  in  the  Small  Debt  Court  established 
or  to  be  established  under  this  Act,  to  the  jurisdiction  of  which  the  holder 
of  the  fund  or  subject  shall  be  amenable,  which  summons  and  procedure 
thereon  shall  be  agreeable  to  the  form  in  Schedule  (£)  annexed  to  this  Acl^ 
and  the  claimants  and  common  debtors,  and  also  the  holder  of  the  fund  or 
subject,  if  the  process  be  raised  in  his  name  or  by  any  other  party  in- 
terested, shall  be  cited  in  manner  directed  to  be  followed  in  actions  of 
forthcoming  raised  under  this  Act;  and  it  shall  be  competent  to  the 
Sheriff,  when  he  shall  see  cause,  to  order  such  further  intimation  or  pub- 
lication of  the  multiplepoinding  as  he  may  think  proper,  by  advertisement 
in  any  newspaper  or  otherwise  ;  but  no  judgment  preferring  any  party  to 
the  fund  or  subject  in  medio  shall  be  pronoimced  at  the  first  calling  of  the 
cause,  or  until  due  intimation  has  been  given,  such  as  may  appear  satis- 
factory to  the  Sheriff,  in  order  that  all  parties  may  have  an  opportunity 
of  lodging  their  claims  on  the  fund  or  subject  u»  midio^  and  such  claima 
shall  be  prepared  agreeably  to  the  form  in  Schedule  (£) ;  and  the  Sheriff 
shall  hear,  try,  and  determine  the  cause  as  nearly  as  may  be  in  the  sum- 
mary form  provided  by  this  Act. 

11.  [Counter  cUdma.'\ — ^And  be  it  enacted.  That  where  any  defender 
intends  to  plead  any  counter  account  or  claim  against  the  debt,  demand, 
or  penalty  pursued  for,  the  defender  shall  serve  a  copy  of  such  counter 
accoimt  or  claim  by  an  officer  on  the  pursuer,  in  the  form  set  forth  in 
Schedule  (A)  hereunto  annexed,  or  to  the  like  effect,  at  least  one  £ree  day 
before  the  day  of  appearance,  otherwise  the  same  shall  not  be  heard  or 
allowed  to  be  pleaded,  except  with  the  pursuer's  consent,  but  action  shall 
be  reserved  for  the  same. 

12.  [Compelling  attendance  of  tmYneMM.]— And  be  it  enacted,  That 
every  officer  to  whom  any  warrant  as  aforesaid  for  citing  witnesses  and 
havers  shall  be  intrusted  shall  cite  such  witnesses  or  hayeis  as  any  party 
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Ixall  require :  and  all  snch  wanants  shall  have  the  same  foice  and  effect 
any  other  county  as  in  the  county  where  they  are  originally  issued,  the 
being  first  presented  to  and  indorsed  by  the  sheriff-clerk  of  such 
other  county,  who  is  hereby  required  to  indorse  the  same  on  payment  of 
Uie  fee  hereinafter  mentioned ;  and  if  any  witness  or  haver,  duly  cited  on 
&  citation  of  at  least  forty-eight  hours,  shaU  fail  to  appear,  he  shall  forfeit 
ajid  pay  a  penalty  not  exceeding  forty  shillings,  unless  a  reasonable  excuse 
l>e  offered  and  sustained :  and  every  such  penalty  shall  be  paid  to  the 
party  citing  the  witness  or  haver,  and  shall  be  recovered  in  the  same 
manner  as  other  penalties  under  this  Act,  without  prejudice  always  to 
letters  of  second  diligence  for  compelling  witnesses  and  havers  to  attend, 
as  at  present  competent ;  and  it  shall  be  competent  to  the  Sheriff  of  any 
county  where  a  witness  or  haver  resides  who  has  fiEdled  to  comply  with 
the  citations  originally  issued  to  grant  letters  of  second  diligence  for  com- 
pelling the  attendance  of  such  witnesses  or  havers,  and  it  shall  be  no 
objection  to  any  witness  that  such  witness  has  appeared  without  citation 
or  without  having  been  regularly  cited. 

13.  [Hearing  andjudgmentJl—And  be  it  enacted.  That  when  the  parties 
shall  appear  the  Sheriff  shall  hear  them  vivd  voce,  and  examine  witnesses 
or  havers  upon  oath,  and  may  also  examine  the  parties,  and  may  put  them 
or  any  of  them  upon  oath,  in  case  of  oath  in  supplement  being  required 
or  of  a  reference  being  made,  and  if  he  should  see  cause  may  remit  to  per- 
sons of  skill  to  report,  or  to  any  person  competent  to  take  and  report  in 
writing  the  evidence  of  witnesses  or  havers  who  may  be  unable  to  attend 
upon  special  cause  shown,  and  such  cause  shall  in  iJl  cases  be  entered  in 
the  book  of  causes  kept  by  the  sheriff-clerk,  due  notice  of  the  examination 
being  given  to  both  parties,  and  thereupon  the  Sheriff  may  pronounce 
judgment ;  and  the  decree,  stating  the  amount  of  the  expenses  (if  any) 
found  due  to  any  party  (which  may  include  personal  chains,  if  the  Sheriff 
think  fit),  and  containing  warrant  for  arrestment,  and  for  poinding  and 
imprisonment  when  competent,  shall  be  annexed  to  the  summons  or 
complaint,  and  on  the  same  paper  with  it,  agreeably  to  the  form  in 
Schedule  (A)  annexed  to  this  Act,  or  to  the  like  effect ;  which  decree  and 
warrant,  being  signed  by  the  derk,  shall  be  a  sufficient  authority  fox 
instant  arrestment,  and  also  for  poinding  and  sale  and  imprisonment, 
where  competent,  after  the  elapse  of  ten  free  days  from  the  date  of  the 
decree,  if  the  party  against  whom  it  shall  have  been  given  was  personally 
present  when  it  was  pronounced,  but  if  he  was  not  so  present  poinding 
and  sale  and  imprisonment  shall  only  proceed  after  a  chaige  of  ten  free 
days,  by  serving  a  copy  of  the  complaint  and  decree  on  the  party  per- 
sonally or  at  his  dwelling  place ;  and  if  any  decree  shall  not  be  enforced 
by  poinding  or  imprisonment  within  a  year  from  the  date  thereof,  or 
£rom  a  charge  for  payment  given  thereon,  such  decree  shall  not  be 
enforced  without  a  new  chaige  duly  given  as  aforesaid. 


664  SMALL  DEBT  COURT.  [Appx. 

14.  [ProcurxUors,  ^.,  not  to  appear  or  pkad^  nor  pleadings  to  he  re- 
duced to  writing^  without  leave  of  court,] — ^And  be  it  enacted,  That  so 
procurators,  solicitors,  nor  any  persons  practismg  the  law  shall  be  allowed 
to  appear  or  plead  for  any  party  without  leave  of  the  court  upon  special 
cause  shown,  and  such  leave  and  the  cause  thereof  shall  in  all  cases  be 
entered  in  the  book  of  causes  kept  by  the  sherifT-clerk ;  nor  shall  any  of 
the  pleadings  be  reduced  to  writing  or  be  entered  upon  any  record,  unless 
with  leave  of  the  court  first  had  and  obtained,  in  consequence  of  any  diffi- 
enlty  in  point  of  law  or  special  circumstances  of  any  particular  case : 
Provided  always,  that  when  the  Sheriff  shall  order  any  such  pleadings  to 
be  reduced  to  writing  eveiy  case  in  which  such  order  shall  be  made  shall 
thenceforth  be  conducted  according  to  the  ordinary  forms  and  proceedings 
in  civil  causes  and  in  .prosecutions  for  statutory  penalties^  and  shall  be 
disposed  of  in  all  respects  as  if  this  Act  had  not  been  passed. 

16.  [Parties  not  appearing  or  making  sufficient  excuse  to  be  heU  eon* 
Jessed.'] — And  be  it  enacted.  That  any  defender  who  has  been  duly  cited 
failing  to  appear  personally  or  by  one  of  his  £unily,  or  by  such  person  aa 
the  Sheriff  shall  allow,  such  person  not  being  an  officer  of  court,  shall  be 
held  confessed,  and  the  other  party  shall  obtain  decree  against  him ;  and 
in  like  manner  if  the  pursuer  or  prosecutor  shall  fail  to  appear  personally 
or  by  one  of  his  family,  or  by  such  person  as  the  Sheriff  shall  allow,  such 
person  not  being  an  officer  of  court,  the  defender  shall  obtain  decree  of 
absolvitor,  unless  in  either  case  a  sufficient  excuse  for  delay  shall  be 
stated,  on  which  account,  or  on  account  of  the  absence  of  witnesses,  or  any 
other  good  reason,  it  shall  at  all  times  be  competent  for  the  Sheriff  to 
adjourn  any  case  to  the  next  or  any  other  court-day,  and  to  ordain  the 
parties  and  witnesses  then  to  attend. 

16.  [Hearing  in  eases  of  decree  in  absence.] — ^And  be  it  enacted.  That 
where  a  decree  has  been  pronounced  in  absence  of  a  defender  it  shall  be 
competent  for  him,  upon  consigning  the  expenses  decerned  for,  and  the 
further  som  of  ten  shillings  to  meet  further  expenses,  in  the  hands  of  the 
clerk,  at  any  time  before  a  charge  is  given,  or  in  the  event  of  a  charge 
being  given  before  implement  of  the  decree  has  followed  thereon,  provided 
in  the  latter  case  the  period  from  the  date  of  the  chaige  does  not  exceed 
three  months,  to  obtain  from  the  derk  a  warrant  signed  by  him  sisting 
execution  till  the  next  court-day  or  to  any  subsequent  court-day  to  which 
the  same  may  be  adjourned,  and  containing  authority  for  citing  the  other 
party,  and  witnesses  and  havers  for  both  parties ;  and  the  olerk  shall  be 
bound  to  certify  to  the  Sheriff  on  the  next  court-day  eveiy  application  for 
hearing  and  sist  granted ;  and  such  warrant,  being  duly  served  upon  the 
other  party  personally  or  at  his  dwelling  place  in  the  manner  provided  in 
other  cases  by  this  Act,  shall  be  an  authority  for  hearing  the  cause ;  and 
in  like  manner,  where  absolvitor  has  passed  in  absence  of  the  pursuer  or 
prosecutor,  it  shall  be  competent  for  him,  at  any  time  within  one  calendar 
month  thereafter,  upon  consigning  in  the  hands  of  the  clerk  the  sum 
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Awarded  by  the  Sheriff  in  hiB  decree  of  absolyitor  as  the  expenses  for  the 

defender  and  his  witnesses,  with  the  farther  sum  of  five  shillings  to  meet 

farther  expenses,  to  obtain  a  warrant,  signed  by  the  clerk,  for  citing  the 

defSender  and  witnesses  for  both  parties,  which  wanant,  being  duly  served 

upon  the  defender  in  the  manner  provided  in  other  cases  by  this  Act, 

shall  be  an  authority  for  hearing  the  cause  as  hereby  provided  in  the  case 

of  a  hearing  at  the  instance  of  the  defender,  the  said  sum  of  expenses 

a^rarded  by  the  Sheriff  and  consigned  as  aforesaid  being  in  every  case  paid 

over  to  the  other  party,  unless  the  contrary  shall  be  specially  ordered  by 

the  court ;  and  all  such  warrants  for  hearing  shall  be  in  force,  and  may  be 

aerred  by  any  sheriff-officer  in  any  county,  without  indorsation  or  other 

authority  than  this  Act 

17.  [Booh  of  Ckauea^  ^.,  to  he  kept'] — And  be  it  enacted.  That  the 
aheriff-clerk  shall  keep  a  book,  wherein  shall  be  entered  all  causes  con- 
ducted under  the  authority  of  this  Act,  setting  forth  the  names  and 
designations  of  the  parties,  and  whether  present  or  absent  at  the  calling  of 
the  cause,  the  nature  and  amount  of  the  claim  and  date  of  giving  it  in, 
the  mode  of  citation,  the  leave  and  cause  of  procurators'  appearance,  the 
several  deliverances  or  interlocutors,  and  the  final  decree,  with  the  date 
thereof,  which  book  shall  be  signed  each  court-day  by  the  Sheriff ;  and 
the  said  entries  by  the  clerk  shall  be^  according  to  the  form  in  Schedule 
(F)  annexed  to  this  Act,  or  with  such  addition  as  the  Sheriff  shall 
appoint ;  and  the  sheriff-clerk  shall  also  keep  a  book  or  books  containing 
a  register  or  registers  of  all  indorsations  of  decrees  and  warrants  issued  in 
other  counties,  and  of  all  warrants  for  arrestment  on  the  dependence,  and 
of  all  looeings  of  arrestment,  and  of  all  reports  of  poindings  or  sequestra- 
tions and  sales  of  goods  and  effects,  which  registers  shall  be  open  and 
patent  at  office  hours  to  all  concerned,  without  fee ;  and  the  sheriff-clerk 
shall  cause  a  copy  of  the  roll  of  causes  to  be  tried  on  each  court-day  to  be 
exhibited  to  the  public  on  a  patent  part  of  the  court-house  at  least  one 
hour  before  the  time  of  meeting  of  such  court,  and  which  shall  continue 
there  during  the  time  the  court  shall  be  sitting;  and  the  sheriff-clerk 
or  an  officer  of  court  shall  audibly  call  the  causes  in  such  roU  in  their 
order. 

18.  [Power  to  direct  payment  by  inetabnents.'] — ^And  be  it  enacted.  That 
the  Sheriff  may,  if  he  think  proper,  direct  the  sum  or  sums  found  due  to 
be  paid  by  instalments  weekly,  monthly,  or  quarterly,  according  to  the 
circumstances  of  the  party  found  liable,  and  under  such  conditions  or 
qualifications  as  he  shaQ  think  fit  to  annex. 

19.  [Decree  may  he  enforced  in  any  oiher  county,'] — ^And  be  it  enacted. 
That  any  decree  obtained  under  this  Act  may  be  enforced  where  competent 
against  the  person  or  effects  of  any  party  in  any  other  cotmty  as  well  as  in 
the  county  where  the  decree  is  issued :  Provided  always,  that  such  decree 
or  an  extract  thereof  shall  be  first  produced  to  and  indorsed  by  the  sheriff- 
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clerk  of  such  other  county,  who  is  hereby  required  to  make  such  indorse- 
ment on  payment  of  the  fee  hereinafter  mentioned. 

20.  lApprcttsement  and  sale  of  poinded  €uui  sequestrated  effects.}— And 
be  it  enacted.  That  the  sequestration  or  poinding  and  sale  shall  be  carried 
into  effect  by  the  officer  in  a  summary  way,  by  getting  the  effects  seques- 
trated or  poinded  duly  appraised  by  two  persons,  who  may  also  be  wit- 
nesses to  the  sequestration  or  poinding,  and  leaving  an  inventory  or  list 
thereof  for  the  party  whose  effects  are  sequestrated  or  poinded,  and  not 
sooner  than  forty-eight  hours  thereafter  carrying  such  effects  to  the  nearest 
town  or  village,  or,  in  case  the  sequestration  or  poinding  shall  take  place 
in  a  town  or  village,  to  the  cross  or  most  public  place  thereof,  and  selling 
the  same  to  the  highest  bidder  by  public  roup  between  the  hours  of  eleven 
forenoon  and  three  afternoon  at  the  cross  or  such  most  public  place,  on 
previous  notice  of  at  least  two  hours  by  the  crier,  but  reserving  to  the 
Sheriff,  by  such  general  regulation  or  special  order  in  any  particular  case 
as  he  shall  think  fit,  to  appoint  a  different  hour  or  place  for  the  sale  or  a 
longer  or  different  kind  of  notice  to  be  given  of  the  time  of  selling  ;  and 
in  sequestrations  and  poindings  the  oveiplus  of  the  price,  if  there  shall  be 
any,  after  payment  of  the  sums  decerned  for,  and  the  expenses,  if  expenses 
are  awarded,  including  what  is  allowed  by  this  Act  for  sequestration  or 
poinding  and  sale,  shall  be  returned  to  the  owner,  or  consigned  with  the 
sheriff-clerk  if  the  owner  cannot  be  found  ;  or  if  the  effects  are  not  sold 
the  same  shall  be  delivered  over  at  the  appraised  value  to  the  creditor  to 
the  amount  of  the  sum  decerned  for  and  expenses,  if  awarded,  and  the 
allowances  for  sequestration  or  poinding  and  sale  ;  and  a  report  of  the  pro- 
ceedings in  the  sequestration  or  poinding  and  sale  and  proceeds,  or  of  the 
delivery  of  the  effects,  shall  in  every  case  be  made  by  the  officer  to  the 
sheriff-clerk  within  eight   days  thereafter,   agreeably  to  the  form  in 
Schedule  (Q)  annexed  to  this  Act,  or  to  the  like  effect ;  and  where  the 
Sheriff  shall  order  a  sale  of  goods  or  effects  arrested,  the  same  course  of 
proceeding  shall  be  adopted  as  is  above  directed  in  the  case  of  poinding 
and  sale ;  and  no  officer  to  whom  the  enforcement  of  decrees  or  wanants 
in  cases  flEdling  under  this  Act  may  be  committed  shall  be  liable  to  any 
penalty,  fine,  or  punishment  for  selling  goods  or  effects  under  authority  of 
such  decrees  or  warrants  by  public  auction,  although  such  officer  may  not 
be  licensed  as  an  auctioneer,  any  thing  in  any  Act  or  Acts  to  the  contrary 
notwithstanding  ;  and  if  any  person  shall  secrete  or  cany  off  or  intromit 
with  any  poinded  or  sequestrated  effects  in  Jraudem  of  the  poinding 
creditors  or  of  the  landlord's  hypothec,  such  person  shall  be  liable  to 
summary  punishment  by  fine  or  imprisonment,  as  for  contempt  of  court, 
either  at  the  instance  of  the  private  party,  with  or  without  the  concurrence 
of  the  procurator-fiscal,  or  at  the  instance  of  the  procurator-fiscal,  or  ex  pfth 
prio  motu  of  the  Sheriff,  besides  being  liable  otherwise  as  accords  of  law. 
21.  {One  witness  suffUnent.J—And  be  it  enacted,  That  in  all  chaiges 
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^uid  arrestmenty  and  executions  of  charges  and  arrestments,  nnder  this 
^ct,  one  witness  shall  be  sufficient,  any  law  or  practice  to  the  contraiy 
lieietofore  notwithstanding. 

22.  [Actum  far  damages  by  riot  under  3  Geo.  IV.  c.  33,  and  far  recovery 
of  ateessments  authorised  by  9  Geo.  IV.  c.  39,  may  be  determined  by  ^is 
Acf] — And  be  it  enacted,  That  all  actions  of  damages  for  compensation  for 
loss  or  injury  by  the  Act  or  Acts  of  any  unlawful,  riotous,  or  tumultuous 
assembly  in  ScoUand^  or  of  any  person  engaged  in  or  making  part  thereof, 
authorised  to  be  brought  by  an  Act  passed  in  the  third  year  of  the  reign  of 
Ids  Majesty  King  George  the  Fourth,  where  the  sum  concluded  for  does 
not  exceed  eight  pounds  six  shillings  and  eightpence  sterling,  as  also  all 
actions  for  recovery  of  assessments  by  virtue  of  an  Act  passed  in  the  ninth 
year  of  his  said  Majesty's  reign,  intituled  An  Act  for  the  preeervatum  of  the 
Salmon  Fisheries  in  Scotland,  may  be  heard  and  determined  in  the  sum- 
mary way  provided  by  this  Act,  and  this  notwithstanding  the  amount 
of  such  assessments  shall  exceed  eight  pounds  six  shillings  and  eight- 
pence  sterling. 

23.  [SheriffstohoU  Circuit  Caurtsfor  Small  Debt  causes.']^AiidwheTeaB 
by  an  Act  passed  in  the  twentieth  year  of  the  reign  of  his  Majesty 
King  George  the  Second,  for  taking  away  and  abolishing  the  heritable 
jurisdictions  in  Scotland,  it  is  provided  that  Sheriffs  may  hold  itinerant 
<:ourts  at  such  times  and  places  within  their  respective  jurisdictions  as 
they  shall  judge  expedient,  or  as  shall  be  directed  or  ordered  by  his 
Majesty,  his  heirs  and  successors ;  and  by  the  said  recited  Act  of  the 
tenth  year  of  the  reign  of  his  Majesty  King  George  the  Fourth  provi- 
sion is  made  for  the  necessary  accommodation  for  holding  courts  for 
the  purposes  of  the  said  Act  which  the  Sheriff  should  judge  it  expedient 
to  hold  at  other  than  the  usual  places  for  holding  the  same :  And 
whereas  it  is  expedient  to  make  better  provision  for  holding  itinerant 
or  Circuit  Courts  for  the  purposes  of  this  Act ;  be  it  enacted,  that  the 
several  Sheriffs  of  the  several  sheriffdoms  in  Scotland  shall,  in  addition  to 
their  ordinary  Small  Debt  Courts,  by  themselves  or  their  substitutes,  hold 
Circuit  Courts  for  the  purposes  of  this  Act  at  such  of  the  places  within 
each  sheriffdom  set  forth  in  the  Schedule  (H)  annexed  to  this  Act, 
and  for  such  number  of  times  within  each  place  in  each  year,  not  ex- 
ceeding the  number  of  times  mentioned  in  the  said  Schedule  (H),  as 
shall  be  directed  by  warrant  under  her  Majesty's  sign-manual,  and 
to  be  published  in  the  London  Gazette,  at  such  time  as  they  shall  deem 
best  and  most  convenient  to  fix  for  the  general  business  of  the  county, 
if  there  shall  be  any  cause  at  such  places  at  such  times  to  try,  but  as 
nearly  as  may  be  at  equal  intervals  between  each  court,  except  as  herein- 
after provided,  and  shall  remain  at  each  such  place  until  the  causes 
ready  to  be  heard  shall  be  disposed  of;  and  each  sheriff-clerk,  or  a 
depute  appointed  by  him,  is  hereby  required  to  attend  at  such  places 
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and  times  within  his  sheriffdom,  and  to  find  the  necessaiy  accommoda- 
tion for  holding  all  such  courts,  on  his  own  charges  and  expenses  in 
respect  of  the  fees  allowed  by  this  Act:  ProYided  always,  that  no 
sheriff-clerk  shall  acquire  a  vested  right  to  any  increased  amount  of 
fees  or  emoluments  to  be  drawn  under  this  Act,  or  shall  be  entitled 
to  compensation  in  consequence  of  being  deprived  of  such  increased 
amount  of  fees  or  emoluments,  or  of  any  future  regulation  thereof  by 
any  Act  to  be  hereafter  paesed. 

24.  [Sheriff  empotoered  to  change  places  and  timet.] — And  be  it  enacted,. 
That  the  several  Sheriffs  of  the  several  sheriffdoms,  with  the  consent  and 
approbation  of  one  of  Her  Majesty's  principal  Secretaries  of  State,  may 
from  time  to  time  change  the  places  or  number  of  times  at  which  such 
Circuit  Courts  shall  be  directed  to  be  held  as  aforesaid,  or  discontinue  the 
same  or  any  of  them  in  any  sheriffdom  in  which  such  Circuit  Courts  or 
any  of  them  may  be  found  unnecessary  or  inexpedient,  or  direct  any  two 
of  such  courts  held  in  islands  or  other  places  where  it  may  be  deemed 
expedient  to  be  held  at  short  intervals  from  each  other,  or  direct  Circuit 
Courts  to  be  held  at  such  places  in  any  sheriffdom  although  not  mentioned 
in  the  said  Schedule  (H),  or  in  such  additional  places  in  counties  men- 
tioned in  the  said  schedule,  as  may  seem  necessary  and  proper ;  and  all 
such  additional  Circuit  Courts  shall  be  held  in  terms  of  the  provisions  and 
directions  of  this  Act. 

25.  ISheriff-clerks  to  appoint  dqnUes,  and  to  give  notices.] — ^And  be  it 
enacted,  That  the  sheriff-clerk  of  each  sheriffdom  shall  attend  personally  or 
appoint  a  depute  to  act  at  each  of  the  places  at  which  courts  may  be 
directed  to  be  held  in  terms  of  this  Act,  and  such  depute  shall  in  the 
absence  of  the  principal  clerk  at  and  during  the  holding  of  such  Circuit 
Courts,  and  shall  thereat  perform  all  the  duties  by  this  Act  required  to  be 
performed  by  the  sheriff-clerk ;  and  if  such  depute  shall  not  be  resident 
in  such  place  the  sheriff-clerk  may  also  appoint  a  proper  person  resident 
in  such  place  or  in  its  immediate  vicinity  to  issue  the  summonses  or  com- 
plaints which  may  be  applied  for  and  issued  under  the  provisions  of  thia^ 
Act,  and  the  principal  clerk  shall  give  or  cause  to  be  given  due  intimation 
of  the  name,  description,  and  residence  of  each  person  so  appointed  depute- 
clerk,  and  of  the  person  appointed  to  issue  summonses  and  complaints  aa 
aforesaid,  by  notice  in  the  form  set  -  forth  in  Schedule  (I)  heretrnto 
annexed,  and  which  notice,  being  signed  by  the  sheriff-clerk,  shall,  with- 
out being  stamped,  be  a  sufficient  commission  to  such  sheriff-clerk  depute^ 
and  such  notice  or  a  copy  thereof  shall  be  affixed  on  or  near  the  doors  of 
the  church  of  the  parish  within  which  such  court  is  to  be  held,  and  also^ 
if  he  shall  see  cause,  by  advertisement  in  the  newspaper  or  newspapers  of 
the  greatest  reputed  circulation  in  the  neighbourhood,  and  notice  shall  in 
like  manner  be  given  by  the  sheriff-clerk,  in  the  form  of  Schedule  (K). 
hereunto  annexed,  if  the  times  at  which  such  Circuit  Courts  shall  be  fixed 
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be  held :  Provided  alwajB,  that  no  person  who  shall  act  as  depute-clerk 

:Cbr  the  purposes  of  this  Act,  and  for  no  other  purposes,  shall  be  thereby 

<iisqiialified  from  acting  as  a  procurator  before  any  court,  except  the  Small 

n^ebt  Court  in  which  he  shall  act  as  aforesaid,  or  from  being  registered  or 

^rom  voting  under  any  Act  or  Acts  of  Parliament  relative  to  the  election 

of  members  of  Parliament  or  of  magistrates  of  burghs. 

26,  [Aetiona  to  be  brought  m  Me  place  of  definder^s  domicile.] — And  be 
it  enacted,  That  each  Sheriff  shall,  three  months  before  holding  any 
Circuit  Court  in  terms  of  this  Act,  by  a  minute  entered  in  the  sederunt 
book  of  his  court  and  published  in  such  manner  as  he  may  think  proper, 
and  of  which  a  printed  copy  shall  be  publicly  affixed  at  all  times  on  the 
^wbUb  of  every  Sheriff  Court  room  within  his  sheriffdom,  apportion  the 
paiishes  or  parts  of  parishes  which  shall  for  the  purposes  of  this  Act  be 
-within  the  jurisdiction  of  any  Small  Debt  Court  to  be  held  within  his 
sheriffdom  as  aforesaid,  and  thereafter  from  time  to  time  alter  such  appor- 
tionment as  the  circumstances  may  require,  and  such  alteration  shall  be 
published  as  aforesaid  for  at  least  three  months  before  the  same  shall  take 
effect,  and  all  causes  shall  be  brought  before  the  ordinary  Small  Debt 
Court  or  any  Circuit  Small  Debt  Court  within  the  jurisdiction  of  which 
the  defender  shall  reside  or  to  the  jurisdiction  of  which  he  shall  be  amen- 
able ;  Provided  always,  that  if  thero  shall  be  more  defenders  than  one  in 
one  cause  of  action  who  shall  be  amenable  to  the  jurisdiction  of  different 
courts,  or  if  from  any  other  cause  the  Sheriff  shall  be  satisfied  that  such 
coxnse  shall  be  expedient  for  the  ends  of  justice,  it  shall  be  competent  to 
the  Sheriff,  upon  summary  application  in  writing  made  by  or  for  any 
pursuer  lodged  with  the  sheriff-clerk,  or  upon  verbal  application  made  by 
or  for  any  pursuer  in  open  court,  to  order  a  summons  or  complaint  to  be 
issued,  and  the  cause  to  be  brought  before  his  ordinary  Small  Debt  Court 
or  before  any  of  his  Circuit  Small  Debt  Courts,  as  shall  appear  most  con- 
vement ;  and  such  summons  or  complaint  shall  be  issued  accordingly  on 
the  Sheriff  writing  and  subscribing  thereon  the  name  of  the  court  beforo 
which  the  same  is  to  be  heard. 

27.  [Sheriff  may  adjourn  causes  to  any  of  his  other  Small  Debt  Courts,] 
—And  be  it  enacted,  That  the  Sheriff  may,  where  the  ends  of  justice  and 
the  convenience  of  the  parties  require  it,  adjourn  and  remove  the  farther 
hearing  of  or  procedure  in  any  sequestration,  multiplepoinding,  or  any 
other  cause  from  his  ordinary  Small  Debt  Court  to  any  of  his  Circuit 
Small  Debt  Courts,  and  from  any  of  his  Circuit  Small  Debt  Courts  to  his 
ordinary  or  any  other  Circuit  Small  Debt  Court,  or  to  any  diet  of  his 
ordinary  court,  to  be  thero  dealt  with  according  to  the  provisions  of  this 
Act,  or  to  any  other  time  and  place  specially  appointed  for  the  purpose ; 
and  such  order  of  adjournment  and  romoval  shall  be  held  due  notice  to 
the  parties  of  such  adjournment  and  removal  being  made,  unless  further 
notice  shall  be  ordered. 
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28.  ISheriff  of  Monty  may  hold  courts  ai  GreuUown,']  — ^And  vliaeBS)  m 
the  upper  district  of  Morayshire  which  borders  on  the  river  Sptf  tben  k 
no  place  in  which  Circuit  Courts  can  be  convenientlj  held,  hot  ad 
court  could  be  conveniently  held  in  the  village  of  GrarUown,  sitoated  ii  a 
detached  part  of  the  county  of  Invemsssy  in  the  immediate  vidnitjr  of  tke 
said  district  of  Moraythire :  be  it  therefore  enacted.  That  in  caae  it  shall  be 
directed  by  one  of  Her  Majesty's  principal  Secsietaiies  of  State  tbat  & 
Circuit  Court  should  be  established  in  terms  of  this  Act  for  Uie  jx^ 
district  of  Morayshire,  it  shall  be  competent  to  the  Sheriff  of  Morwfim, 
or  his  substitutes,  to  grant  warrant  and  to  hold  courts  for  the  tzial  of 
all  causes  competent  under  this  Act,  and  to  pronounce  judgment  tknia, 
within  the  said  village  of  GrarUotDn,  in  the  same  way  and  to  the  same  eSed 
in  all  respects  as  if  such  courts  were  held  and  warrants  were  granted  cd 
judgments  pronounced  within  the  said  county  of  Moray;  and  it  shall  ak» 
be  competent  to  the  sheriff-clerk  and  officers  of  Morayshire  to  isFae  aozs- 
monses  and  perform  other  duties  authorised  by  this  Act  within  tk 
village  of  Grantown  in  like  manner  as  within  the  county  of  Morwf* 

29.  {Sheriff  and  sheriff-clerk* s  expenses  ai  Circuit  Courts,}-AJMi  be  ft 
enacted,  That  an  account  of  the  travelling  and  other  chaiges  incoired  br 
the  Sheriff  and  sheriff-clerks  in  going  to,  living  at,  and  returning  from  tk 
places  where  such  Circuit  Courts  shall  be  held  as  aforesaid,  shall  be  xeo- 
dered  annually  in  exchequer  with  the  other  chaigea  of  the  SheziiE^  aad 
such  accounts,  being  there  audited,  shall  be  allowed  to  an  amoimt,  far  the 
Sheriff  not  exceeding  five  pounds,  and  for  the  sheriff-clerk  not  exceeding 
one  pound  ten  shillings  for  each  courts  and  paid  out  of  tiie  public  lereDne 
of  Scotland  as  the  charges  of  the  Sheriffs  are  in  use  to  be  paid. 

30.  {Decree  not  subject  to  review,  ezapt  as  hereby  proMed]— Aid  he  it 
enacted.  That  no  decree  given  by  any  Sheriff  in  any  cause  or  proaecutica 
decided  under  the  authority  of  this  Act  shall  be  subject  to  rednctififlr 
advocation,  suspension,  or  appeal,  or  any  other  form  of  review  or  staj  of 
execution,  other  than  provided  by  this  Act,  either  on  account  of  i&J 
omission  or  irregularity  or  informality  in  the  citation  of  proceedings,  or 
on  the  merits,  or  on  any  ground  or  reason  whatever. 

31.  {Form  of  review  provided,'] — And  be  it  enacted.  That  it  sbsll  he 
competent  to  any  person  conceiving  himself  aggrieved  by  any  decree  givai 
by  any  Sheriff  in  any  cause  or  prosecution  raised  under  the  authoritf  (^ 
this  Act  to  bring  the  case  by  appeal  before  the  next  Circuit  Court  of  J'* 
ticiary,  or,  where  there  are  no  Circuit  Courts,  before  the  High  Conit  of 
Justiciary  at  Edinburgh,  in  the  manner,  and  by  and  under  the  rales,  linu- 
tations,  conditions,  and  restrictions  contained  in  the  before-redted  Act 
passed  in  the  twentieth  year  of  the  reign  of  His  Majesty  King  Gtory  tht 
Second,  for  taking  away  and  abolishing  the  heritable  jurisdictions  in  Ssd- 
land,  except  in  so  far  as  altered  by  this  Act :  Provided  always  that  m^ 
appeal  shall  be  competent  only  when  founded  on  the  ground  of  ooiniptio& 
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or  malice  and  oppression  on  the  part  of  the  Sheriff,  or  on  such  deviations 
xn  point  of  form  from  the  statutory  enactments  as  the  court  shall  think 
^took  place  wilfully,  or  have  prevented  substantial  justice  from  having 
l>een  done,  or  on  incompetency,  including  defect  of  jurisdiction  of  the 
Sheriff ;  provided  also,  that  such  appeals  shall  be  heard  and  determined 
in  open  court,  and  that  it  shall  be  competent  to  the  court  to  correct  such 
deviation  in  point  of  form,  or  to  remit  the  cause  to  the  Sheriff  with 
instructions  or  for  rehearing  generally,  and  it  shall  not  be  competent  to 
produce  or  found  upon  any  document  as  evidence  on  the  merits  of  the 
original  cause  which  was  not  produced  to  the  Sheriff  when  the  case  is 
beard,  and  to  which  his  signature  or  initials  have  not  been  then  affixed, 
^which  he  is  only  to  do  if  required,  nor  to  found  upon  nor  refer  to  the  tes- 
timony of  any  witness  not  examined  before  the  Sheriff,  and  whose  name 
IB  not  written  by  him  when  the  case  is  heard  upon  the  record  copy  of  the 
summons,  which  he  is  to  do  when  specially  required  to  that  effect :  Fro- 
Tided  further,  that  no  sist  or  stay  of  the  process  and  decree,  and  no  certi- 
ficate of  appeal  shall  be  issued  by  the  sheriff'-clerk,  except  upon  consigna- 
tion of  the  whole  sum,  if  any,  decerned  for  by  the  decree  and  expenses,  if 
any,  and  security  found  for  the  whole  expenses  which  may  be  incurred 
and  found  due  imder  the  appeaL* 

32.  [Fees  to  be  takenJ] — ^And  be  it  enacted.  That  the  following  and  no 
other  or  higher  fees  or  dues  of  consignation  shall  be  allowed  to  be  taken 
for  any  matters  done  in  any  cause  or  prosecution  raised  under  the 
authority  of  this  Act : 

Clerics  Fees  in  Causes  vnder  this  Act, 
Summons  including  precept  of  arrestment,  One  shilling. 
Each  copy  for  service.  Sixpence. 
Entering  in  procedure  book.  Sixpence. 
Renewed  warrant  to  arrest  on  dependence,  and  entering  in  book,  One 

shilling. 
Certificate  loosing  arrestment.  One  shilling. 
Bond  of  caution,  One  shilling  and  sixpence. 
Second  diligence  for  compelling  witnesses  or  havers  to  attend,  One 

shilling. 
Decree,  including  extract,  if  demanded.  One  shilling. 
Hearing  after  decree  in  absence.  One  shilling  and  sixpence. 
Indorsation  of  decree  or  warrant,  and  entering  in  book.  One  shilling. 
Receiving  report  of  sequestration  and  appraisement,  and  entering  in 

book.  One  shilling. 
Receiving  report  of  sale  under  sequestration,  and  entering,  One 

shilling. 

*  The  provisions  of  the  Heritable  Jurisdiction  Act  as  to  appeals  will  be 
found  in  Part  YI.  of  the  Appendix. 
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Receiving  report  of  poinding  and  sale,  and  entering.  One  shilling 
and  sixpence. 

Officer's  FeeSf  including  Auiitants, 

Citation  of  a  party  or  intimation  of  counter  claim^  and  execution  of 
citation  given  personally,  One  shilling. 

Ditto,  ditto,  if  citation  not  given  personally.  Sixpence. 

Citation  of  a  witness  or  haver.  Sixpence. 

Charging  on  decree,  and  returning  execution  of  charge,  One  shilling. 

Arrestment,  and  returning  execution  thereof,  Sixpence. 

Intimation  of  loosing  arrestment,  and  execution  thereof.  Sixpence. 

Poinding  or  sequestration  and  inventory.  Two  shiUings  and  six- 
pence. 

Sale  and  report.  Two  shillings  and  sixpence. 

Officer's  travelling  expenses,  for  each  complete  mile  from  the  Cross 
or  Tron,  or  other  usual  place  of  measurement  in  the  town  or 
place  where  the  court  is  held,  where  there  is  any  such,  or  if  there 
be  none  such,  then  from  the  court-house  of  such  town  or  place  to 
the  place  of  execution  or  service,  the  distance  travelled  in 
returning  after  execution  of  the  duty  not  to  be  reckoned.  Six- 
pence. 

Assistants,  each  per  mile,  in  the  same  manner,  Fourpence. 

Cri^tFee. 
For  calling  each  cause,  One  penny,  payable  when  summons  is  issued. 

33.  [Table  of  fees  to  be  printed  and  hung  up!] — ^And  be  it  enacted.  That 
an  exact  copy  of  the  immediately  preceding  section  of  this  Act  shall  be 
printed  on  each  summons  or  complaint,  and  on  each  service  copy  thereof, 
and  shall  also  be  at  all  times  hung  up  in  every  sheriff-clerk's  office  and 
in  every  Sheriff  Court  place  during  the  holding  of  any  Sheriff's  Small 
Debt  Court ;  and  any  sheriff-clerk  from  whose  office  any  summons  or 
service  copy  thereof  shall  be  issued  not  having  such  copy  of  the  said  sec- 
tion printed  thereon,  or  at  any  time  omitting  to  have  such  copy  hung  up 
in  his  office  or  in  the  Sheriff  Court  place  as  aforesaid,  or  not  causing  the 
roll  of  causes  each  court-day  to  be  publicly  exhibited,  or  not  causing  the 
number  and  names  of  the  parties  in  such  roll  to  be  called  in  their  order 
as  aforesaid,  except  with  leave  of  the  Sheriff  upon  cause  shown  in  open 
court,  shall  be  liable  in  a  penalty  not  exceeding  forty  shillings,  to  be  re- 
covered at  the  instance  of  any  person  who  shall  prosecute  for  the  same, 
and  to  be  disposed  of  as  the  Sheriff  shall  direct 

34.  [Officers  neglecting  duty  to  be  fined,"] — ^And  be  it  enacted,  That  in 
all  or  tmy  of  the  cases  above  mentioned,  where  any  decree  or  warrant  shall 
have  been  indorsed  as  aforesaid,  the  sheriff's-officer  of  the  county  where 
such  decree  or  warrant  has  been  originally  issued,  as  well  as  of  any  county 
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the  same  is  indoised,  are  hereby  anthoiized  and  required  to  obey 

enforce  such  decree  or  warrant  within  snch  other  county ;  and  any 

8li.exiff's-officer  failing  to  report  any  sequestration  or  poinding  and  sale  as 

directed,  or  violating  or  neglecting  any  other  duty  intrusted  to  hini 

this  Act,  or  wilfully  acting  contrary  to  any  provision  thereof,  shall 

liable  in  a  penalty  not  exceeding  forty  shillings,  to  be  recovered  at  the 

ixustance  of  any  person  aggrieved  thereby,  and  to  be  disposed  of  as  the 

Slxeriff  shall  direct,  reserving  always  all  further  claim  of  damages  other- 

inrise  competent  against  any  such  officer,  and  without  prejudice  to  the 

SlienfiPs  lawful  authority  to  remove  and  punish  all  officers  of  his  court  for 

misbehaviour  or  malversation  in  office. 

35.  ^Privileged  persons  not  exempt.'] — And  be  it  enacted.  That  no  person 
'whatsoever  shall  be  exempt  firom  the  jurisdiction  of  the  Sheriff  in  any 
cause  or  prosecution  raised  xmder  the  authority  of  this  Act  on  account  of 
privilege,  as  being  a  member  of  the  College  of  Justice,  or  otherwise. 

36.  [^Courts  may  limit  fees  in  causes  not  exceeding  £8,  6«.  8</.] — And  be 
it  enacted,  That  in  all  causes  and  prosecutions  wherein  the  debt,  demand, 
or  penalty  shall  not  exceed  the  value  of  eight  pounds  six  shillings  and 
eightpence  sterling,  exclusive  of  expenses  and  fees  of  extract,  which  shall 
in  future  be  brought  or  carried  on  before  any  court  not  according  to  the 
snmmary  form  herein  provided,  it  shall  be  lawful  for  the  judge  in  such 
court  notwithstanding  to  allow  no  other  or  higher  fees  or  expenses  to  be 
taken  or  paid  than  those  above  mentioned. 

37.  [Meaning  of  words  in  this  Act,] — And  be  it  enacted,  That  in  all 
cases  in  this  Act  or  in  the  schedules  hereto  annexed  the  word  ''SheriiF" 
shall  be  held  to  include  Sheriff-Depute  and  Steward-Depute,  and  Sheriff- 
Substitute  and  Steward-Substitue ;  the  words  "  Sheriff-Substitute  **  to  in- 
clude Steward-Substitute ;  the  words  '^  Sheriff  Court "  to  include  and 
apply  to  the  court  of  the  Sheriff  or  Steward  or  their  substitutes;  the  words 
*'  sheriff-clerk "  to  include  steward-clerk  and  depute-sheriff-clerk  and 
depute-ste ward-clerk;  the  word  "shire"  or  "county"  to  include  stewartry ; 
the  word  "  sheriffdom "  to  include  and  be  included  in  the  words  shire, 
coimty,  or  stewartiy ;  the  word  "  person  "  to  extend  to  a  partnership,  body 
politic,  corporate,  or  collegiate,  as  well  as  an  individual;  the  word  "land- 
lord "  to  include  any  person  having  a  right  to  exact  rent,  whether  as 
owner,  liferenter,  heritable  creditor  in  possession,  principal  tenant,  or  other- 
wise ;  and  every  word  importing  the  singular  number  only  shall  extend 
and  be  applied  to  several  persons  or  things  as  well  as  one  person  or  thing ; 
and  every  word  importing  the  plural  number  shall  extend  and  be  applied 
to  one  person  or  thing  as  well  as  several  persons  or  things,  and  every  word 
importing  the  masculine  gender  only  shall  extend  and  be  applied  to  a 
female  as  well  as  a  male  :  Provided  always,  that  those  words  and  expres- 
sions occurring  in  this  clause  to  which  more  than  one  meaning  is  attached 
shall  not  have  the  different  meanings  given  to  them  by  this  clause  in  those 

2t 
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cases  in  which  there  is  anything  in  the  subject  or  context  repugnant  to 
such  constmction. 

38.  [Act  may  be  repealed^  ^.] — ^And  be  it  enacted.  That  this  Act  may 
be  repealed,  altered,  or  amended  by  any  Act  or  Acts  to  be  passed  during 
the  present  session  of  Parliament 


SCHEDULES  to  which  the  foregoing  Act  refers. 

SCHEDULE  (A). 

Ko.  1. — Summont  or  Complaint  in  a  CivU  Came. 

A  Bf  Sheriff  of  the  shire  of  to 

officers  of  court,  jointly  and  seyerally. 

Whereas  it  is  humbly  complained  to  me  by  C  i>  [detiffn  him],  that  E  F 
[detiffn  Atm],  defender,  is  owing  the  oomplainer  the  sum  of 
[here  intert  the  origin  of  debt  or  ground  of  aetian,  and,  whenever  poteibUt  the  date 
of  {the  cause  of  action  or  laet  date  in  the  account'],  which  the  said  defender 
refuses  or  delays  to  pay ;  and  therefore  the  said  defender  ought  to  be  de- 
cerned and  ordained  to  make  payment  to  the  oomplainer,  with  expenses : 
Herefore  it  is  my  will,  that  on  sight  hereof  ye  lawfully  summon  the  said 
defender  to  compear  before  me  or  my  substitute  in  the  court-house  at 

upon  the  day  of  at 

of  the  dock,  to  answer  at  the  oomplainer*s  instance  in  the 
said  matter,  with  certification,  in  case  of  failure,  of  being  held  as  confessed ; 
requiring  you  also  to  deliver  to  the  defender  a  copy  of  any  account  pursued 
for,  and  that  ye  cite  witnesses  and  havers  for  both  parties  to  compear  at 
the  said  place  and  date,  to  give  evidence  in  the  said  matter ;  and,  in  the 
meantime,  that  ye  arrest  in  security  the  goods,  effects,  debts,  and  sums  of 
money  belonging  to  the  defender  as  accords  of  law.  Given  under  the  hand 
of  the  derk  of  court  at  the  day  of 

JPy  Sheriff-clerk. 


No.  2. — Citation  for  Defender, 

E  F,  defender,  above  designed,  you  are  hereby  summoned  to  appear 
and  answer  before  the  Sheriff  in  the  matter,  and  at  the  time  and  place,  and 
under  the  certification  set  forth  in  the  above  copy  of  the  summons  or  com- 
plaint against  you. 

This  notice,  served  upon  the 

day  of  by  me, 

J  T,  SheriTs-offlcer. 
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Ko.  3. — Execution  of  Citation  of  Defender. 

Upon  the  day  of  One  thousand  eight 

himdred  and  I  duly  Bnmmoned  the  aboye-designed  E  F,  de- 

fender, to  appear  and  answer  before  the  Sheriff  in  the  matter,  and  at  the 
time  and  place,  and  under  the  certification  aboTe  set  forth.  This  I  did  by 
leaving  a  fall  copy  of  the  above  sammons  or  complaint,  with  a  citation 
thereto  annexed,  *  for  the  said  defender  [in  his  hands 

personally,  or  otherwiee  ae  the  ease  may  be"]. 

J  T,  SherifTs^fficer. 


Ko.  4. — Execution  of  notice  of  Counter  Claim  by  defender  againet  pursuer. 

Upon  the  day  of  I  gave  notice  to  C  D, 

pursuer,  of  the  above  counter  account  [or  claim]  intended  to  be  pleaded 

against  him  by  E  F,  defender  in  the  small  debt  action  to  which  the  said 

defender  was  summoned  to  appear  before  the  Sheriff  at 

upon  the  day  of  at  of  the  clock. 

This  I  did  by  leaving  a  copy  of  the  above  account  [or  notice  of  claim, 

ehorUy  en^plaimng  ii\  for  the  said  pursuer  [in  his  hands  personally,  or  other- 

wise  as  the  case  may  be"]. 

J  T,  SherifT-officer. 


No.  5. — Citation  for  Witnesses. 

M  N  [design  Atm],  you  are  hereby  summoned  to  appear  before  the  Sheriff 
of  the  shire  of  or  his  substitute,  in  the  court-house 

at  upon  the  day  of  One  thousand 

eight  hundred  and  at  of  the  dock,  to  bear  wit- 

ness for  the  [pursuer  or  defender,  as  the  ease  may  6e],  in  the  summons  or 
complaint  at  the  instance  ot  C  D  [design  Aim]  against  E  F  [design  Aim]  and 
that  under  the  penalty  of  forty  shillings  if  you  fail  to  attend. 

This  notice  served  on  the  day  of  by  me 

J  T,  Sheriff-officer. 


No.  6. — Execution  of  Citation  of  Witnesses. 

Upon  the  day  of  One  thousand  eight  hundred 
and  I  duly  summoned  M  N,  &xi.  [design  them"],  to  appear  before 
the  Sheriff  of  the  shire  of  ,  or  his  substitute,  in  the  court- 
house at  upon  the  day  of 
One  thousand  eight  hundred  and  at  of  the 
clock,  to  bear  witness  for  the  in  the  summons  or  complaint  at 
the  instftnce  of  C  D  [design  him"]  against  E  F  [design  Atm].    This  I  did  by 

*  If  there  is  an  account  mentioned  in  the  complaint,  the  officer  must  serve  a  copy  of  it 
along  with  a  copy  of  the  summons  or  complaint. 
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delivering  a  just  copy  of  citation,  signed  by  me,  to  the  said  M  N  [per- 

sonaUy,  or  othertoue  at  the  ease  may  be], 

J  T,  Sheriif-officer, 


No.  7. — Decree  for  Purser  in  a  Civil  Caiue, 

At  the  day  of  One  thousand 

eight  hundred  and  the  Sheriff  of  the  shire  of 

finds  the  within  designed  defender,  liable  to  the  pnrsner  in 

the  sum  of  with  of  expenses,  and  decerns  and 

ordains  instant  execution  by  arrestment,  and  also  execution  to  pass  hereon 

by  poinding  and  sale  and  imprisonment,  if  the  same  be  competent,  after 

free  days. 

•TP,  Sheriif>clerk. 

Ko.  8. — Summotu  of  Complaint  for  statutory  ptnaUy, 

A  B^  Sheriff  of  the  shire  of  to 

officers  of  court,  jointly  and  severally. 
Whereas  it  is  humbly  complained  to  me  by  (7  Z>,  procurator-fiscal  of 
court  \pT  where  a  private  party  onZy],  O  H  [detignaiion]^  or  where  a  private 
party  prosecutes  with  the  concurrence  of  the  procurator-fiscal],  O  i7,  with  con- 
currence of  C  Dj  procurator-fiscal  of  court,  that  E  F  [desiynation}, 
defender,  has  incurred  the  penalty  of  imposed  by  the  Act  of 

Parliament  [mention  the  Acf],  the  said  defender  having  [state 

the  offence,  speeifyiny  the  time  and  place] ;  therefore  the  said  defender  ought 
to  be  decerned  and  ordained  to  make  payment  of  the  said  penalty,  with  ex- 
penses [state  to  whom  and  in  what  proportions  payable,  and  the  term  of  imprison- 
ment where  the  same  is  the  mode  of  recovery]  :  Heref  ore  it  is  my  will,  that  on 
sight  hereof  ye  lawfully  summon  the  said  defender  to  compear  before  me  or 
my  substitute  in  the  court-house  at  upon  the 

day  of  at  of  the  clock,  to  answer  at  the  complainer's 

instance  in  the  said  matter,  with  certification,  in  case  of  failure,  of  being 
held  as  confessed ;  and  that  ye  cite  witnesses  and  havers  for  both  parties  to 
compear  at  the  same  place  and  date  to  give  evidence  in  the  said  matter. 
Given  under  the  hand  of  the  clerk  of  court  at  the 

day  of 

J  P,  Sheriff-derk. 
Concurs,  C  2>,  procurator-fisoaL 

[For  dUUion  for  defender,  and  execution  thereof,  and  citation  for  witnesses  and 
execution  thereof  see  Nos,  2,  8,  4,  and  5  reepeetively.] 


No.  9. — Decree  for  proKCUtor  in  prosecution  for  penalty 
At  the  day  of  One  thousand  eight 
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^bundred  and  the  Sheziff  of  the  shire  of  finds  that 

'AJie  ^thin-designed  B  Fj  defender,  has  incurred  the  penalty  of 

Shs  libelled,  payable  to  [}f  there  is  a  power  to  mitigate,  and  mittga- 

-xioriy  add.  **  whioh  is  hereby  mitigated  to  the  sum  of  "},  and 

Also  finds  the  said  defender  liable  in  of  expenses  to  the  com- 

plainer,  and  decerns  and  ordains  instant  execution  by  arrestment,  and 

also  execution  by  poinding  and  sale  and  imprisonment  if  the  same  be 

competent  [etoHng  the  term  of  imprisonment  vhere  it  is  fixed],  after 

free  days. 

J  P,  Sheriff-clerk. 


No.  10. — Decree  of  Absolvitor,  with  expenses, 

{^The  following  wiU  answer  either  for  civil  causes  or  prosecutions  for  penalties.'] 

At  the  day  of  One  thousand  eight 

hundred  and  the  Sherilf  of  the  shize  of  assoilzies 

the  within-designed  E  F,  defender,  from  the  within  complaint,  and  finds 

the  within-designed  C  D,  pursuer,  liable  to  him  in  the  sum  of 

of  expenses,  and  decerns  and  ordains  instant  execution  by  arrestmenl^  and 

also  execution  to  pass  hereon  by  poinding  and  sale  after  free 

days.* 

J  P,  Shenff-derk. 


No.  11. — Charge  on  Decree, 

E  F,  above-designed,  you  are  hereby  charged  to  implement  the  decree 

of  which,  and  of  the  complaint  whereon  the  same  proceeded,  the  above  is  a 

copy,  within  days  from  this  date,  under  pain  of  poinding  and 

sale  without  further  notice.     This  charge  given  by  me,  on  the 

day  of  before  0  P  [design  him], 

J  T,  Sheriff-officer. 


No.  12. — Execution  of  Charge, 
[To  be  on  the  same  paper  with  the  complaint  and  decree.] 

On  the  day  of  One  thousand  eight  hundred 

and  I  duly  charged  E  F,  above-designed,  to  implement  the 

above  decree  within  the  time  and  under  the  pains  therein  expressed.  This 
I  did  by  delivering  a  just  copy  of  the  foregoing  complaint  and  decree,  and  a 
charge  thereto  annexed  subscribed  by  me,  to  the  said  E  F  [personally,  or  as 
the  ease  may  be],  before  0  P  [design  him],  witness  hereto,  with  me  sub- 
scribing. 

J  T,  Sheriff-officer. 

0  P,  witness. 

*  Where  the  pnnner  does  not  retnm  the  origixud  sommons,  the  shove  decree  may  be 
written  on  the  copy  served  on  the  defender. 
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SCHEDULE  (B). 
Summont  of  Sequeitration  and  Sale  at  the  inttance  of  a  landlord. 

A  B^  Sheriff  of  the  shire  of  to  officers  of  court, 

jointly  and  severally. 
Whereas  it  is  humbly  complained  to  me  by  (7  D,  pursuer  {dengn  Atm], 
that  E  F^  defender  \detign  Amu],  is  owing  to  the  pursuer  the  sum  of 

,  being  the  rent  for  [deaeribe  the  premues],  possessed  by  him 
from  to  [if  any  partial  payment*  have  been  made, 

let  them  be  here  stated],  and  which  rent  {or  balance  of  rent,  as  the  can  may 
be]  the  said  defender  refuses  or  delays  to  pay :  Therefore  warrant  ought 
forthwith  to  be  granted  to  inventory,  appraise,  sequestrate,  and,  if  need 
be,  secure  the  goods  and  effects  upon  or  within  the  said  premises,  and 
decree  ought  to  be  pronounced  decerning  the  defender  to  make  payment  of 
the  said  rent  [or  balance  of  rent,  at  the  ease  may  be"]  to  the  pursuer,  with 
expenses,  and  warrant  ought  also  to  be  granted  to  sell  the  goods  and 
effects  sequestrated  in  payment  of  the  said  rent  [or  balance  of  rent,  as  the 
eate  may  be\  and  expenses :  Herefore  it  is  my  will,  that  on  sight  hereof 
ye  lawfully  summon  the  said  defender  to  compear  before  me  or  my  sub* 
stitute,  within  the  court-house  of  upon  the  day  of 

at  of  the  dock,  to  answer  at  the  pursuer's  in- 

stance in  the  said  matter,  with  certification,  in  case  of  failure,  of  being 
held  as  confessed,  and  decree  and  warrant  pronounced  as  craved:  And 
my  will  further  is,  that  ye  forthwith  inventory,  sequestrate,  and,  if  need 
be,  secure  the  goods  and  effects  upon  or  within  the  said  premises  until 
the  further  orders  of  court,  or  until  the  said  defender  shall  make  payment 
to  the  pursuer  of  the  amount  of  the  rents  pursued  for,  with  the  expenses, 
or  shall  consign  in  the  hands  of  the  derk  of  court  the  amount  of  the 
rents  pursued  for,  with  two  pounds  sterling  to  cover  expenses ;  and  that 
ye  cite  witnesses  and  havers  for  both  parties  to  compear  at  the  said  place 
and  date,  to  give  evidence  in  the  said  matter.  Given  under  the  hand  of 
the  derk  of  court  at  the  day  of 

J  P,  Sheriff-derk. 

[After  hearing  the  eauee,  the  decree  and  procedure  in  the  eequeetration  and  eale 
will  be  eimilar  to  the  forme  in  ordinary  eaueety  the  words  "sequestra- 
tion" and  "  sequestrated"  being  introduced  when  necessary,  instead  of 
"  poinding  "  and  " poinded."] 


SCHEDULE  (C). 

Arrestment  on  the  dependence  of  an  action. 

By  virtue  of  a  warrant  of  the  Sheriff  of  the  shire  of 
given  under  the  hand  of  the  derk  of  court  at  on 

the  day  of  for  arrestment  on  the  de» 

pendence  of  an  action  raised  before  the  said  Sheriff  at  the  instance  ai  C  D 
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[duiffn  Mm],  oomplftlner,  against  E  F  [detiffn  him],  defender,  I  hereby  fence 
and  arrest,  in  the  hands  of  yon  K  L  [detign  Aim],  all  soms  of  money  owing 
by  yon  to  the  said  defender,  or  to  any  other  person,  for  his  use  and  behoof, 
and  all  goods  and  effects  in  your  custody  belonging  to  the  said  defender 
[or,  tin  the  eate  ofthipa  and  maritime  eubjeete,  eay,  I  hereby  fence  and  arrest  the 
ship  .¥  of  A*  presently  lying  in  the  harbour  of  0,  with  her  boats,  furniture, 
and  apparelling,  or  other  maritime  subject],  that  to  an  amount  or  extent 
not  exceeding  the  value  of  eight  pounds  six  shillings  and  eightpence 
sterling,  all  to  remain  under  sure  fence  and  arrestment,  at  the  complainer^s 
instance,  until  due  consignation  be  made,  or  until  sufficient  caution  be 
found  as  accords  of  law.     This  I  do  on  the  day  of 

before  0  P  [deeign  Aim],  by  delivery  of  a  copy  of  this  execution  to  you 
[personally,  or  aethe  eate  may  be], 

J  T,  Sheriff-officer. 


Exeeutum  ofArreetment  on  the  dependence  of  an  actum. 

[To  he  on  the  tame  paper  toith  (he  eummont  or  other  warrant  of 

arreetment.] 

Upon  the  day  of  ,  One  thousand  eight 

hundred  and  ,  betwixt  the  hours  of 

and  ,  by  virtue  of  the  foregoing  warrant  of  arrestment, 

I  lawfully  fenced  and  arrested  in  the  hands  ot  K  L  [deeign  him],  all  sums  of 
money  owing  by  him  to  the  foresaid  E  F,  defender,  or  to  any  other 
person,  for  his  use  and  behoof,  and  all  goods  and  effects  in  the  custody 
of  the  said  arrestee  belonging  to  the  said  defender  [or,  in  eate  of  thipt 
or  maritime  eubjeete,  at  before],  and  that  to  an  amount  or  extent  not  ex- 
ceeding the  value  of  eight  pounds  six  shillings  and  eightpence  sterling, 
all  to  remain  under  sure  fence  and  arrestment,  at  the  foresaid  complainer's 
instance,  until  due  consignation  be  made,  or  until  sufficient  caution  be 
found  as  accords  of  law.  This  I  did  by  delivering  a  just  copy  of  arrest- 
ment, subscribed  by  me,  to  the  said  arrestee  personally  [or,  at  the  eate  may 
be],  before  0  P  [detiyn  him],  hereto  with  me  subscribing. 

/  T,  Sheriff-officer. 

O  P,  witness. 


Bond  or  Enactment  of  Caution  for  looting  arrettmeni. 

At  on  day  of 

One  thousand  eight  hundred  and  ,  compeared 

O  S  [detign  him],  who  hereby  judicially  binds  himself,  his  heirs,  executors, 
and  successors,  as  cautioners  acted  in  the  Sheriff  Court  books  of  the  shire 
of  for  E  F  [deeign  him],  common  debtor,  against  whom 

arzestment  was  used  at  the  instance  ot  C  D  [detign  him],  in  the  hands  of 
K  L  [design  him],  on  the  day  of  in  virtue  of  [deteribe 
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the  fffarrai/U]f  dated  the  day  of  ,  that  the  sama  of 

money,  goods,  and  effects  owing  or  belonging  to  the  said  common  debtor, 
arrested  as  aforesaid,  shall  be  made  forthcoming  as  accords  of  law. 

OH. 

Certificate  for  loosing  arrestment  used  on  the  dependence  of  an  action. 

Whereas  arrestment  was  used  on  the  dependence  of  an  action  at  the 
instance  of  C  D  [design  him]  against  F  F  [design  him],  in  the  hands  ot  K  L 
[design  him,  or  as  the  ease  mag  be],  on  the  day  of 

,  by  virtue  of  a  warrant  of  the  Sheriff  of  the  shire  of 
giyen  under  the  hand  of  the  clerk  of  court  at 
the  day  of  :  And  whereas  the  said  E  F 

has  now  made  sufficient  consignation  in  the  hands  of  the  Bheriff-derk  of 

[or,  if  caution  has  been  found,  sag]  has  found  sufficient  caution 
acted  in  the  Sheriff  Court  books  of  hj  O  H  [design 

him],  his  cautioner,  [here  state  the  nature  of  the  caution],  in  order  to  the 
loosing  of  the  said  arrestment,  warrant  for  loosing  the  said  arrestment  is 
hereby  granted  accordingly.  Given  under  the  hand  of  the  derk  of  court 
at  the  day  of 

J  P,  Sheriff -derk. 


Intimation  of  loosing  arrestment. 

[To  be  on  the  same  paper  with  a  copg  of  the  foregoing  warrant,] 

K  L  [design  him],  take  notice,  that  by  virtue  of  the  warrant,  whereof  the 
above  is  a  copy,  the  arrestment  on  the  dependence  of  the  action  above 
mentioned,  used  in  your  hands  at  the  instance  of  the  foresaid  C  D  against 
the  foresaid  E  F,  ]&  loosed  and  taken  off.     This  notice  served  on  the 

day  of  by  me, 

J  T,  Sheriff-officer. 


Execution  of  intimation  of  loosing  arrestment. 

[To  be  on  the  same  paper  with  the  original  warrant  for  loosing  the  arrestment.] 

Upon  the  day  of  .  ,  One  thousand  eight 

hundred  and  I  duly  intimatea  the  above  warrant  to  K  L 

[design  him],  arrestee.  This  I  did  by  leaving  a  full  copy  thereof,  and  in- 
timation thereon,  subscribed  by  me,  for  him  [in  his  hands  personally,  or  as 
the  ease  mag  be.] 

J  T,  Sheriff-officer. 
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SCHEDULE  (D). 

Smnmotu  of  Complaini  in  cases  of  Fortheommg. 

■JL  B^  Sheriff  of  the  shire  of  to  officer 

of  court,  jointly  and  seyerally. 
Whereas  it  is  humbly  complained  to  me  hj  C  D  [designation]^  upon  and 
^SS^uist  K  L  \detignaiian'\^  arrestee,  and  B  F  [designation']  common  debtor, 
tl3At  the  said  common  debtor  is  owing  the  oomplainer  the  sum  of 

contained  in  [describe  shortly  the  decreet,  or  biU,  or  bond  et  caatera,  by 
9MrAich  the  debt  is  constituted],  and  that  the  complainer  on  the 
cXay  of  years,  in  yiiiue  of  a. warrant  by 

dated  the  day  of  arrested  in  the  hands 

of  the  arrestee  [here  insert  the  terms  of  the  arrestment  ueed],  which  ought  to  be 
xaade  forthcoming  to  the  oomplainer :  Therefore  the  said  arrestee,  and  the 
said  common  debtor  for  his  interest,  ought  to  be  decerned  and  ordained  to 
make  forthcoming,  pay,  and  deliyer  to  the  complainer  the  money,  goods, 
and  effects  arrested  as  aforesaid,  or  so  much  thereof  as  will  satisfy  and  pay 
the  said  sum  of  owing  to  the  complainer  as  aforesaid :  Heref ore 

it  is  my  will,  that  on  sight  hereof  ye  lawfully  summon  the  said  arrestee, 
and  the  said  common  debtor  for  his  interest,  to  compear  before  me  or  my 
anbstitnte  in  the  court-house  at  upon  the 

day  of  years,  at  of  the  dock,  to  answer 

at  the  oomplainer's  instance  in  the  said  matter,  with  certification  in  case  of 
failure  of  being  held  as  confessed;  and  that  ye  cite  witnesses  and  hayers 
for  both  parties  to  compear  at  the  said  place  and  date  to  give  evidence  in 
the  said  matter.    Given  under  the  hand  of  the  clerk  of  court  at 
the  day  of  years 

J  P,  Sheriff-derk. 

[The  citations  and  executions,  and  decree  for  the  defender,  with  expenses,  mag  be 
the  same  as  in  Schedule  (A).] 


Decree  for  the  pursuer  in  cases  of  Forthcoming. 

At  the  day  of  One  thousand 

eight  hundred  and  the  Sheriff  for  the  shire  of 

decerns  and  ordains  the  within-designed  arrestee,  to  make 

forthcoming,  pay,  and  deliver  to  the  also  within-designed 
pursuer  [if  the  arrestee  has  money  arrested  in  his  hands  the  rest  of  the  judgment 
will  be  the  same  as  in  ordinary  cases ;  if  there  are  goods  and  effects  to  be  made 
forthcoming,  the  rest  of  the  Judgment  will  be  as  follows],  the  arrested  goods  and 
effects  following ;  videlicet,  ,  and  grants  warrant  to  sell 

the  same,  or  as  much  thereof  as  wUl  satisfy  the  sum  of 
and  of  expenses  of  process  and  the  expense  of  sale ; 

and  failing  the  said  arrestee  making,  forthcoming,  and  delivering  the  said 
goods  and  effects  within  ,  then  to  make  payment  to  the 

said  pursaer  of  the  said  sum  of  ,  for  recovery  of  which  sums. 
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the  said  period  being  elapsed  without  forthcoming  and  deUyezy  of  the  said 
goods  and  effects,  ordains  instant  execution  by  arrestment,  and  also  execu- 
tion to  pass  hereon  by  poinding  and  sale  and  imprisonment,  if  the  same  he 

competent,  after  free  days. 

J  P,  Sheriff-clerk. 


SCHEDULE  (E). 

Summons  of  MuUiplepoinding. 

A  B,  Sheriff  of  the  shire  of  to  officers 

of  court,  jointly  and  seTcrally. 

Whereas  it  is  humbly  shown  to  me  by  il  ^,  pursuer  [dengn  Attn],  that 

he  is  holder  of  [^liere  state  the  fund  or  subject  in  medio,  and  if  necessary  rtftr 

to  the  account  thereof  produced],  belonging  to  £  F,  common  debtor  [design 

htm],  which  fund  the  pursuer  is  ready  to  pay  ^or  deliver]  to  the  said 

common  debtor,  or  to  whomsoever  shall  be  found  to  have  best  right  thereto, 

but  he  is  distressed  by  claims  being  made  thereon  by  the  persons  following, 

videlicet  [here  state  the  names  and  designations  of  aU  the  claimants^  so  far  as 

knoum  to  the  holder  or  raiser  of  the  action];   wherefore  the  said  pursuer 

ought  to  be  found  liable  only  in  once  and  single  payment  [or  delivery] 

of  the  said  fund  or  subject  to  whomsoever  of  the  said  parties  or  others 

interested  shall  be  foimd  by  me  to  have  best  right  thereto  [or,  m  the 

meantime,  eonsigmUion  ought  to  be  ordered  of  the  fund  or  subject ^  or  sale  of  the 

subject  in  medio],  deducting  the  pursuer's  expenses,  and  decree  ought  to 

be  pronounced  accordingly,  and  all  other  parties  ought  to  be  prohibited 

from  molesting  the  pursuer  thereanent  in  all  time  coming:  Herefore  it 

is  my  will,  that  on  sight  hereof  ye  lawfully  summon  the  said  common 

debtor  and  the  said  claimants  [and,  in  case  of  the.  action  being  raised  by  a 

claimant  in  name  of  the  holder,  it  will  be  necessary  also  to  summon  the  nominal 

pursuer],  to  compear  before  me  or  my  substitute  in  the  court-house  of 

upon  the  day  of  at 

of  the  dock,  to  attend  to  their  several  interests  in  the  said  matter,  with 

certification  in  case  of  failure  of  being  held  as  confessed ;  requiring  you 

also  deliver  to  the  said  common  debtor  a  copy  of  any  account  produced 

with  the  summons,  and  that  he  cite  witnesses  and  havers  for  all  parties 

to  compear  at  the  said  place  and  date  to  give  evidence  in  the  said  matter. 

Given  under  the  hand  of  the  clerk  of  the  court  at 

the  day  of 

J  P,  Sheriff -clerk. 

Form  of  Claim  in  MuUiplepoinding, 

1,  A  £  [design  him],  hereby  claim  to  be  preferred  on  the  fund  in  the 

multiplepoinding  raised  in  name  of  [mention  the  raiser],  against  [mention 

the  defenders],  for  [stats  the  claim]  of  principal  due  to  me  by  [here  state 

generally  the  ground  of  debt,  whether  by  bond,  bill,  account,  ^c,  as  the  case 

may  be\  with  interest  from  ,  with  expenses. 

AJB. 
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Fwm  of  Interlocutor  of  Preference. 

Prefers  Ihere  daign  him],  oUdinant  for  [here  tpecify  the  «ufn]. 

[To  be  rigned  by  the  Sheriff.'] 

^7^  eitatiom  and  procedure  to  be  ae  nearly  as  may  be  in  the  forme  in  other 
eaueesy  and  warrant  to  tell  the  tubfeete  forming  the  fund  in  medio  to  be 
granted  and  carried  into  effect  in  the  ordinary  form,] 


SCHEDULE  (F;. 


Ho. 

Dates 
of  Com- 
plaints. 

Parsiun. 

Defenders. 

Nature 

and 
Amount. 

How 
cited. 

Bt  what 
Officer. 

Leave  and 

Cause  of 

Procurator's 

Appearance. 

Interlocu- 
tors and 
Decrees. 

N.B.—Afteit  the  name  of  each  pursuer  and  defender  let  the  letter  P 
or  A  be  added,  in  order  to  mark  whether  the  party  was  present  or  absent 
when  the  cause  was  called ;  and  should  the  party  appear  by  or  with  any 
other  person,  or  a  procurator,  his  or  her  name  shall  be  marked  as  so  ap* 
pearing.    Let  expenses  be  also  entered  under  the  head  of  "  Interlocutors." 


SCHEDULE  (G). 

Report  of  Seqtiestratian  or  Poinding  and  Sale. 

[To  be  varied  aeeording  to  drcumttaneee.] 

Beport  of  the  sequestration  or  poinding  and  sale  at  the  instance  of  C  D 
[detign  him]  against  E  F  [design  him]. 


Lots. 

Efviots. 

Appraised  at 

Sold  at 

1. 
2. 
8. 
4. 

An  Eight-day  Clock, 

Six  Chairs,  at  68.,     .... 

One  Table, 

*One  Chest  of  Drawers, 

£     8.     D. 

4    0    0 
1  16    0 

0  8    0 

1  12     0 

£     8.     D. 

4  10    0 
1  18    0 

0  8    0 

1  12    0 

7  16    0 

8    8    0 
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Upon  the  day  of  One  thousand  eight 

hundred  and  between  the  hours  of  and  , 

by  virtue  of  a  decree  of  the  Sheriff  of  given  under  the 

hand  of  the  clerk  of  court  at  on  the  day  of 

at  the  instance  *of  C  D,  above  designed,  against  F  F,  above 
designed,  for  payment  of  the  sums  of  ,  I  passed  with  the  wit- 

nesses and  appraisers  after  named  and  designed  to  ,  and  then 

and  there,  after  demanding  payment  of  the  sums  contained  in  the  said  de- 
cree past  due,  and  payment  not  being  made,  I  poinded  the  effects  above 
enumerated  belonging  to  the  said  debtor,  and  after  making  an  inventory  or 
list  thereof,  and  getting  the  same  duly  appraised  on  oath  at  the  several 
values  respectively  above  specified  in  the  first  column,  and  amounting  in 
all  to  [here  insert  the  amount  in  teorde],  and  leaving  a  copy  of  such  inventory 
or  list  and  appraisement  with  the  said  debtor  personally  [or  <u  the  ease  may 
he],  I  carried  the  said  effects  to  the  of  [or  aethe  ease  may  be'], 

and  there  betwixt  the  hours  of  and  and  after  publio 

notice  of  at  least  hours,  I  sold  the  said  effects  by  public  roup 

to  the  highest  bidder,  at  the  price  above  specified  in  the  second  column  for 
each  lot  respectively,  and  amounting  in  all  to  [here  insert  the  amount  in  words] ; 
these  things  were  so  done  before  and  with  0  P  and  Q  R  [desiyn  them],  wit- 
nesses and  appraisers,  in  the  premises  hereto  with  me  subscribing. 

J  T,  Sheriff-officer. 

0  P,  witness  and  appraiser. 

Q  R,  witness  and  appraiser. 

Beported  to  the  sheriff-clerk  of  the  shire  of 
at  the  day  of  by  me, 

J  T,  Sheriff-officer. 

I^ote. — I/the  effects  are  not  sold,  the  tenor  of  the  report  must  be  altered  oe- 
eording  to  the  state  of  the  fact;  for  instance,  [''I  exposed  the  said 
goods  and  effects  to  public  sale,  but  no  person  having  offered  the 
appraised  value,  therefore  I  declared  the  same  to  belong  to  the  said 
0  D  At  the  said  respective  appraised  value,  in  payment  to  that 
amount  of  the  sums  in  said  decree."]  In  case  the  goods  poinded^  or 
part  of  them,  shall  sell  for  more  than  the  sums  in  the  decree,  and  expenses 
of  poinding  and  sale,  say,  [*'I  sold  part  of  the  said  effects,  viz..  Lots 
1,  2,  and  3,  by  public  roup  to  the  highest  bidder  at  the  prices  above 
specified  in  the  second  column  for  each  of  said  lots  respectively, 
and  amounting  in  all  to  [here  insert  the  amount  in  words] ;  and  I 
returned  to  the  said  debtor  the  sum  of  being  the '^over- 

plus of  the  price,  after  payment  of  the  sum  decerned  for  past  due, 
and  the  sum  of  being  the  expenses  of  poinding  and 

sale  conform  to  Act  of  Parliament ;  and  I  also  returned  to  the  said 
debtor  the  effects  specified  in  the  other  lots  above  enumerated."] 
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SCHEDULE  (H). 
Places  at  uhieh  OircuUs  areto  behel  d. 


SCHEDULE  (I). 

Ifatice. 
A  B  [add  de9igruUion\^  residing  is  the  depnte-sheriif-olerk 

to  whom  application  for  summonses  and  eTerything  else  necessary  for  the 
Sheriffs  Circuit  at  this  place  for  small  debt  causes  must  be  made  [or,  m  eate 
the  depute  ehall  not  be  rendeni,  toy]  A  B  [add  dettgnation  and  place  of  rendenee']^ 
is  the  depute-sheriff-clerk  who  will  officiate  at  in  the 

Sheriff's  Small  Debt  Circuit  Court,  and  CD  [add  dengnation']^  residing  at 

is  the  person  who  will  issue  summonses  or  complaints 
to  be  brought  in  such  court.] 

(Date) 
(Place) 


SCHEDULE  (K). 

JfoUce. 

The  Sheriff  will  hold  Circuit  Courts  for  Small  Debt  causes  at 

on  the  day  of  at  of  the 

clock,  and  on  every  [fix  the  time  periodically,  or  if  not ,  new  notice  to  beffiveti]. 

A  B  [add  designation  and  reeidence"]  is  the  derk  for  this  place. 

{Date) 
{Place) 


34  &  35  Vict.  c.  42.— An  ACT  to  amend  the  Process  of 
Citation  in  Scotland.— 13th  July  1871. 

Whereas  by  an  Act  of  the  Scottish  Parliament  passed  in  the  reign  of 
King  James  Y,  anno  1640,  c.  75,  entitled  "  The  oidonr  of  summoTinding 
of  all  persones  in  civill  actiones/'  the  affixing  of  "  copies  of  letters  or  pre- 
cepts" to  the  gate  or  door  of  a  house,  after  the  officer  has  giyen  six  knocks 
and  failed  to  get  entrance  thereto,  was  made  a  lawful  and  sufficient 

citation : 

And  whereas  great  evils  have  arisen  through  the  practice  of  that  mode 

of  citation,  and  it  is  expedient  that  it  be  restricted,  and  also  that  the 

present  process  of  citation  be  in  some  other  respects  amended  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 

with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
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Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  [Short  Title.]— The  short  title  of  this  Act  shall  be  "  The  Citation 
Amendment  (Scotland)  Act/' 

2.  [Abolition  of  lock-hole  Citation,  and  where  defender  has  removed^ — 
No  Buoimons,  complaint,  or  decree  and  warrant  or  other  order  or  writ 
following  upon  such  summons  or  complaint  issued  by  any  Small  Debt 
Court  in  Scotland,  shall  be  legally  or  validly  served, — 

(1)  By  being  affixed  to  the  gate  or  door  of  any  house  or  premises, 

or, 

(2)  Where  the  defender  has  removed  fiK)m  such  house  or  premises 

by  being  left  in  the  hands  of  an  inmate  thereof,  save  as 
hereinafter  expected. 

3.  [In  certain  cases  substituting  registered  letter  by  post,"] — ^Wbere  an 
of&cer  of  any  Small  Debt  Courtis  satisfied  that  the  defender  named  in  any 
summons,  complaint,  decree  and  warrant  or  other  order  of  such  Small 
Debt  Court  or  writ  following  upon  such  summons  or  complaint,  is  refusing 
access  or  concealing  himself  to  avoid  citation  or  service,  or  has  within  a 
period  of  forty  days  removed  from  the  house  or  premises  occupied  by  him, 
his  place  of  dwelling  for  the  time  not  being  known,  it  shall  be  lawful  for 
such  officer,  after  he  has  affixed  to  the  gate  or  door  of  such  house  or 
premises,  or  left  in  the  hands  of  an  inmate  there,  the  said  summons,  com- 
plaints, decree  and  warrant  or  other  order  or  writ,  to  send  to  the  address 
which  after  diligent  inquiry  he  may  deem  most  likely  to  find  the  defender, 
or  to  his  last  known  address,  a  registered  letter  by  post  containing  a  copy 
of  such  summons,  complaint,  decree  and  warrant  or  other  order  or  writ ; 
and  the  affixing  or  leaving  of  such  summons,  complaint,  decree  and  war- 
rant or  other  order  or  writ,  and  the  posting  of  such  intimation,  shall  con- 
stitute a  legal  and  valid  citation  or  service :  Provided  always,  that  the  exe- 
cution to  be  returned  by  such  officer  shall  state  that  he  endeavoured  to 
effect  service  at  the  defender's  last  known  dwelling-place,  and  the  circum- 
stances that  prevented  it,  and  shall  be  accompanied  by  the  post  office- 
receipt  for  the  registration. 

4.  [  Witnesses  unnecesscery.'] — In  all  cases  before  the  Small  Debt  Courts  and 
proceedings  therein,  it  shall  not,  except  in  cases  of  poinding,  sequestrating, 
or  charging,  be  necessary  for  any  officer  to  be  accompanied  by  any  witness 
or  concurrent 

[Interpretation  of  Defender, "] — The  word  defender  shall  mean  and 
include  the  person  or  persons  named  in  and  called  upon  to  answer  any 
summons,  complaint,  decree,  and  warrant  or  other  order  or  writ  or  pro- 
ceeding in  the  Small  Debt  Courts. 

6.  [Application  of  Act,"] — Nothing  in  this  Act  shall  apply  to  the  proceed- 
ings of  any  other  courts  than  the  Small  Debt  Courts  of  the  Sheriffs  and 
Justices  of  the  Peace. 
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PART  IV. 
DEBTS  RECOVERY  COURT. 


30  &  31  Vict.  c.  96.— An  ACT  to  facilitate  the  Recovery  of 
certain  Debts  in  the  Sheriff  Courts  in  Scotland. — 12th 
August  1867. 

Whereas  an  Act  was  passed  in  the  first  year  of  the  reign  of  her  present 
Majesty,  intituled  An  Act  for  the  more  effectual  Eecovery  of  Small  Debts  in 
the  Sheriff  Cov/rta,  and  for  regulating  the  establishment  of  Circuit  Courts  for 
the  trial  of  SmaU  Debt  Causes  by  the  Sheriffs  in  Scotland  (7  WilL  IV.  &  1 
Vict,  c  41) ;  and  another  Act  was  passed  in  the  session  of  Parliament 
held  in  the  sixteenth  and  seventeenth  years  of  the  reign  of  her  present 
Majesty,  intituled  An  Act  to  facilitate  procedure  in  the  Sheriff  Courts  in 
Scotland  (16  and  17  Vict  c.  80)  : 

And  whereas  it  is  expedient  to  make  further  provision  to  facilitate  the 
recovery  of  certain  debts  in  the  Sheriff  Courts  in  Scotland : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  foUows  : 

1.  [Short  TttleJ] — This  Act  shall  be  cited  for  all  purposes  as  the  ''Debts 
Recovery  (Scotland)  Act,  1867." 

2.  [Causes  between  £l2  and  £50  which  may  he  tried  under  this  Act,] — 
From  and  after  the  passing  of  this  Act,  it  shall  be  lawfal  for  any  Sheriff 
in  Scotland,  within  his  sheriffdom,  to  hear,  try,  and  determine  in  a  sum- 
mary way,  as  more  particularly  hereinafter  mentioned,  all  actions  of  debt 
that  may  competently  be  brought  before  him  for  house  nudlls,  mens' 
ordinaries,  servants'  fees,  merchants'  accounts,  and  other  the  like  debts, 
wherein  the  debt  shall  exceed  the  value  of  twelve  pounds  sterling,  ex- 
clusive of  expenses  and  dues  of  extract,  but  shall  not  exceed  the  value  of 
fifty  pounds  sterling,  exclusive  as  aforesaid :  Provided  always  that  the 
poisuer  shall  in  all  cases  be  held  to  have  passed  from  and  abandoned  any 
remaining  portion  of  any  such  debt  beyond  the  sum  actually  concluded 
for  in  any  such  action. 

3.  [Proceedings  to  begin  by  summons  or  complaint j  as  in  sec.  S  of  7 
WtU,  IV.  ds  1  Vict  c.  41.] — All  such  actions  which  the  pursuers  thereof 
shall  choose  to  have  heard  and  determined  according  to  the  summary 
mode  hereby  provided  shall  proceed  upon  summons  or  complaint,  agree- 
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ably  to  the  fonn  and  subject  to  all  the  provisions  contained  in  the  third 
section  of  the  first-recited  Act  and  relative  schedules,  except  as  herein 
provided  :  Provided  always  that  the  summons  or  complaint  shall  not  con- 
tain and  shall  not  constitute  a  warrant  to  cite  witnesses  or  havers. 

4.  IPcarties  may  appear  by  Procurators.] — In  all  actions  under  this  Act 
it  shall  be  competent  for  the  parties  or  any  of  them  to  appear  and  plead 
personally,  or  by  any  person  bona  fide  employed  by  them  in  their  usual 
business,  or  by  a  procurator  of  court ;  and,  except  in  applications  for 
sequestration  and  sale  of  a  tenant's  effects  for  recovery  of  rent,  it  shall  be 
competent  for  agents  qualified  to  practise  before  the  Court  of  Session  to 
act  as  procurators  or  agents  before  the  Sheriff  Court  of  Edinburgh  in  any 
cause  exceeding  the  value  of  twenty-five  pounds  exclusive  of  expenses  and 
dues  of  extract  raised  under  the  authority  of  this  Act,  so  long  as  such 
cause  is  not  remitted  to  the  ordinary  roll  of  such  Sheriff  Court. 

6.  [Certain  sections  of  7  Witt.  IV.  <k  1  Vict.  c.  41,  incorporated  with 
this  Act] — ^The  provisions  contained  in  the  third,  fifth,  sixth,  eighth, 
ninth,  tenth,  twelfth,  eighteenth,  nineteenth,  twenty-first,  twenty-third, 
twenty-fourth,  twenty-fifth,  twenty-sixth,  twenty-eighth,  thirty-fourth, 
thirty-fifth,  and  thirty-sixth  sections  of  the  first-recited  Act  and  relative 
schedules  shall  be  held  as  incorporated  in  the  present  Act,  except  in  so 
far  as  they  may  be  inconsistent  with  any  of  the  provisions  hereof:  Provided 
always  that  the  foresaid  section  of  the  first-recited  Act  shall  for  the  pur- 
poses of  this  Act  be  read  and  construed  as  if  they  expressly  related  to 
actions  of  the  nature  and  value  set  forth  in  the  second  section  of  this  Act, 
instead  of  to  actions  of  the  nature  and  value  set  forth  in  the  said  sections 
of  the  first-recited  Act,  or  in  the  twenty-sixth  section  of  the  second-re- 
cited  Act,  and  farther  that  the  fifth  section  of  the  said  first-recited  Act 
shall  be  read  and  construed  as  if  it  related  expressly  to  the  recovery  of 
rents  or  balances  of  rents  exceeding  twelve  pounds  and  not  exceeding  fifty 
pounds  sterling,  and  that  the  tenth  section  of  the  said  Act  shall  be  read 
and  construed  as  if  it  related  expressly  to  the  distribution  of  fimds  or  sub- 
jects exceeding  the  value  of  twelve  pounds  and  not  exceeding  the  value  of 
fifty  pounds  sterling,  and  that  the  counter  claims  or  claims  in  actions  of 
multiplepoinding  which  may  be  made  under  the  authority  of  this  Act 
shall  be  of  the  nature  and  value  set  forth  in  the  second  section  hereof 
and  that  wherever  in  the  foresaid  sections  oi  tne  said  first-recited  Act  the 
words  "  Ordinary  Small  Debt  Court,"  or  "  Circuit  Small  Debt  Court,''  or 
such  like  words,  are  used,  they  shall,  for  the  purposes  of  this  Act  be  held 
to  mean  and  include  ordinary  courts  or  Circuit  Courts  at  which  causes 
tried  under  the  authority  of  this  Act  are  or  may  be  set  down  for  trial : 
Provided  also,  that  if  any  person  shall  make  a  claim  in  any  action  of 
multiplepoinding  raised  under 'the  authority  of  this  Act,  or  a  counter 
claim  in  any  other  action  raised  under  this  Act,  which  claim  or  counter 
daim,  as  the  case  may  be,  is  not  of  the  nature  and  value  set  forth  in  the 


I»AaT  IV.]  DEBTS  UECOVERY  ACT,  1867.  689 

ssecond  section  hereof,  the  Sheriff  shall,  if  he  thinks  fit,  remit  the  action 
to  liis  ordinary  roll :  Provided  farther,  that,  notwithstanding  the  terms  of 
tlie  sixth  section  of  the  first-recited  Act,  arrestments  laid  on  under  the 
authority  of  this  Act  shall  not  prescribe  till  the  expiry  of  three  years, 
according  to  the  provisions  of  the  twenty-second  section  of  an  Act  passed 
in  the  first  and  second  years  of  the  reign  of  her  present  Majesty,  intituled 
A.n  Act  to  amend  the  Lom  0/ Scotland  in  matters  relating  to  persorial  diU- 
gencBy  arreetments,  and  poindings.    (1  and  2  Vict.  c.  114.) 

6.  [Decrees  in  absence  and  their  effecti — When  the  defender  who  has 

been  duly  cited  shall  fail  to  appear  he  shall  be  held  confessed,  and  the 

other  party  shall  obtain  decree  against  him  ;  and  in  like  manner  if  the 

pursuer  shall  fail  to  appear  the  defender  shall  obtain  decree  of  absolvitor, 

unless  in  either  case  a  sufficient  excuse  for  delay  shall  be  stated,  on  which 

account  it  shall  at  all  times  be  competent  for  the  Sheriff  to  adjourn  any 

case  to  the  next  or  any  other  court-day,  and  to  any  place  at  which  he 

holds  a  court  for  the  trial  of  causes  under  this  Act  or  any  other  Act,  and 

to  ordain  the  parties  then  to  attend :  Provided  always,  that  a  decree  in 

absence  (condemnator  or  absolvitor)  obtained  under  this  Act  shall  be  as 

nearly  as  may  be  in  the  same  form,  and  shall  have  the  same  force  and 

effect,  and  be  followed  by  the  like  execution  and  diligence,  as  a  decree  in 

absence  obtained  under  the  first-recited  Act. 

7.  [Hearing  in  cases  of  decree  in  absence,'] — The  provisions  contained 
in  the  sixteenth  section  of  the  first-recited  Act  shall  be  held  as  incor- 
porated in  the  present  Act :  Provided  always,  that  it  shall  not  be  com- 
petent to  insert  in  the  warrant  for  hearing  any  warrant  to  cite  witnesses 
and  havers :  Provided  also,  that,  notwithstanding  the  terms  of  the  said 
sixteenth  section,  it  shall  be  competent  for  the  pursuer  of  any  action  under 
the  authority  of  this  Act,  against  whom  decree  of  absolvitor  has  passed  in 
absence,  to  apply  for  and  obtain  a  warrant  for  hearing  at  any  time  within 
three  calendar  months  thereafter,  in  the  same  manner  and  under  the  same 
conditions  as  those  provided  in  the  said  sixteenth  section,  and  such  warrant 
for  hearing  shall  have  the  like  force  and  effect  as  if  obtained  under  the 
aaid  section. 

8.  [If  case  unsuitable  for  summary  trials  Sheriff  may  remit  to  ordinary 
roll;  otherunse  shall  hear  case  and  give  judgment.] — Where  both  parties 
shall  appear  at  the  diet  mentioned  in  the  summons  and  complaint,  or  at 
any  adjournment  thereof,  or  at  the  diet  for  hearing  under  the  immediately 
preceding  section,  the  Sheriff  shiedl  inquire  into  the  nature  of  the  action 
and  of  the  defence  thereto,  and  shall  make  a  short  note  of  the  pleas  of 
parties  (hereinafter  called  the  note  of  pleas),  which  shall  form  part  of  the 
process ;  and  where  it  shall  appear  to  the  Sheriff  that  the  case  is  of  such 
a  nature  that  it  cannot,  with  due  regard  to  the  ends  of  justice,  be  disposed 
of  according  to  the  summary  procedure  provided  by  this  Act,  he  may 
remit  the  same  to  his  ordinary  roll ;  and  the  case,  being  so  remitted,  shall 

2u 
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be  proceeded  with  in  the  same  manner  as  cases  remitted  under  the  iirst> 
recited  Act  from  the  small  debt  roll  to  the  ordinary  roll  of  the  Sheiiff 
Court  are  now  proceeded  with  ;  and  it  shall  not  be  competent  to  take  any 
objection  that  such  case  so  remitted  was  not  of  the  nature  or  value  set 
forth  in  the  second  section  hereof ;  but  if  it  shall  not  appear  to  be  neces- 
sary for  the  ends  of  justice  that  the  case  should  be  remitted  to  the 
ordinary  roll,  the  Sheriff  shall  fix  a  time  (which  shall  be  as  early  as  may 
be)  and  place  for  proceeding  to  try  and  determine  the  same,  and  shall 
ordain  the  parties  then  to  attend,  and  shall  grant  warrant  to  cite  witnesses 
and  havers  (which  warrant  shall  be  signed  by  the  sheriff-clerk  and  shall 
have  the  same  force  and  effect  as  if  it  had  been  contained  in  the  summons 
and  complaint) ;  and  at  said  time  and  place,  or  at  some  adjourned  time 
and  place  (which  adjournment  the  Sheriff  shall  only  grant  when  the  ends 
of  justice  require  it),  the  Sheriff  shall  proceed  to  hear  the  parties  vivd  voce, 
and  examine  witnesses  or  havers  upon  oath,  and  may  also  examine  the 
parties,  and  may  put  them  or  any  of  them  upon  oath,  and,  if  he  should 
see  cause,  may  remit  to  persons  of  skill  to  report,  or  to  any  person  com- 
petent to  take  and  report  in  writing,  the  evidence  of  witnesses  or  havers, 
or  the  oath  of  any  party  who  may  be  unable  to  attend,  upon  special  cause 
shown,  and  such  cause  shall  in  all  cases  be  entered  in  the  book  of  causea 
kept  by  the  sheriff-clerk  hereinafter  mentioned,  due  notice  of  the  exami- 
nation being  given  to  both  parties,  and  thereupon  the  Sheriff  may  pro- 
nounce judgment,  and  the  judgment  shall,  unless  appealed  from  as 
after-mentioned,  be  as  nearly  as  may  be  in  the  same  form,  and  shall  have 
the  same  force  and  effect,  and  be  followed  by  the  like  execution  and 
diligence,  as  a  decree  obtained  under  the  thirteenth  section  of  the  first- 
recited  Act 

9.  [If  required,  Sheriff  shaU  take  note  of  emdence,  and  pronounce  find-^ 
inga  in  law  and  fact] — Unless  required  by  either  party,  it  shall  not  be 
necessary  for  the  Sheriff  to  take  any  note  of  the  evidence  or  of  the  facts 
admitted  by  the  parties,  but  upon  such  requisition,  which  shaU  only  be 
competently  made  before  any  parole  evidence  has  been  led,  and  not  after- 
wards, he  shall  take  a  note  of  the  evidence  and  of  the  fsu^ts  admitted 
(hereinafter  called  the  note  of  evidence),  setting  forth  the  witnesses 
examined  and  the  testimony  given  by  each,  and  the  documents  adduced, 
and  any  evidence,  whether  oral  or  written,  tendered  and  rejected,  with 
the  ground  of  such  rejection,  and  a  note  of  any  objections  taken  to  the 
admission  of  evidence,  whether  oral  or  written,  allowed  to  be  received, 
which  note  of  the  evidence  shall  be  forthwith  lodged  in  process ;  and  the 
sheriff-clerk  shall  mark  the  documents  admitted  in  evidence,  and  also 
separately  any  documents  tendered  and  rejected ;  and  the  diet  of  proof 
shall  not  be  adjourned  unless  on  special  cause  shown,  which  shall  be  set 
forth  in  the  note  of  evidence  at  the  time  of  making  the  adjournment ; 
Provided  always,  that  the  Sheriff  shall  either  take  such  note  with  his  own 
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liand,  or  may  dictate  it  to  a  clerk,  or,  on  the  motion  of  either  of  the 
parties   and  in  the  meantime  at  the  expense  of  the  party  or  parties  so 
moving  (said  expenses  to  be  ultimately  disposed  of  as  expenses  in  the 
cause),  to  a  writer  skilled  in  shorthand  writing,  to  whom  the  oath  de  fiddi 
administratione  officii  shall  be  administered ;    and  the  said  shorthand 
"writer  shall  afterwards  write  out  in  full  the  note  of  evidence  so  taken  by 
Idxn,  and  the  Sheriff  shall  certify  the  same  as  correct,  and  the  evidence  of 
such  witness  shaU  be  read  over  to  him  and  shall  be  signed  by  him, 
except  where  it  shall  have  been  taken  in  shorthand ;  and  where  the 
evidence  has  been  recordeii  as  above  provided  for,  the  Sheriff  shall  pro- 
nounce and  sign  and  date  an  interlocutor,  setting  forth  the  separate 
findings  in  law  and  in  fact  upon  which  he  has  proceeded  in  giving  judg- 
ment ;  and  such  interlocutor  shall  form  part  of  the  process,  and  if  not 
appealed  from,  as  hereinafter  provided,  shaU  be  final  and  conclusive,  and 
not  subject  to  review  by  any  court  whatever ;  and  the  judgment  of  the 
Sheriff  shall  at  the  expiry  of  the  time  allowed  for  appeal  hereinafter 
mentioned,  and  if  not  appealed  from  during  the  same,  be  extracted,  as 
nearly  as  may  be,  in  the  mode  provided  in  the  thirteenth  section  and 
relative  schedule  of  the  first-recited  Act,  and  shall  have  the  same  force 
and  effect,  and  be  followed  by  the  like  execution  and  diligence,  as  a 
decree  obtained  under  the  last-mentioned  section  of  the  said  first-recited 
Act. 

10.  [Appeal  competent  only  when  note  of  evidence  taken,"] — Where 
neither  party  has,  in  the  manner  above  provided,  required  the  Sheriff  to 
take  a  note  of  the  evidence,  it  shall  not  be  competent  to  appeal  against 
the  judgment  which  he  shall  pronounce,  in  so  &r  as  the  findings  in  fact 
pronounced  by  him  are  concerned,  and  the  said  findings  shall  be  final  and 
conclusive,  and  not  subject  to  review  by  any  court  whatever  :  Provided 
also,  that  it  shall  not  in  any  case  be  competent  to  appeal  until  judgment 
has  been  pronounced  by  the  Sheriff  finally  disposing  of  the  cause,  but  an 
appeal  when  taken  shaU  have  the  effect  of  submitting  to  review  all  the 
previous  proceedings  and  interlocutors. 

11.  [Appeal  where  Case  heard  hy  Sheriff-Substitute,] — Subject  to  the 
provisions  contained  in  the  immediately  preceding  section,  where  the  case 
has  been  heard  and  the  judgment  has  been  given  by  the  Sheriff-Substitute, 
it  shall  be  competent  for  either  party  to  appeal  against  such  judgment  to 
the  Sheriff ;  and  the  party  who  proposes  to  appeal  against  the  same  shall, 
within  eight  days,  or  in  cases  depending  before  the  Sheriff  of  Orkney  and 
Shetland  within  sixteen  days,  from  the  date  of  the  interlocutor  before 
mentioned,  engross  and  sign  by  himself  or  by  his  procurator,  under  the 
said  interlocutor,  the  words, "  I  appeal  against  the  judgment  of  tlie 
Sheriff-Substitute"  (failing  which  the  judgment  of  the  Sheriff-Substitute 
shall  be,  as  hereinbefore  provided,  final  and  conclusive,  and  not  subject  to 
review  by  any  court  whatever) ;  and  it  shall  be  competent  for  the  appel- 
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lant  to  subjoin  to  his  appeal  at  the  time  of  engrossing  it  a  note  of  the  legal 
aathorities  upon  which  he  founds  ;  and  the  sheriff-clerk  shall  forthwith 
transmit  to  the  Sheriff  the  summons  or  complaint,  the  interlocutor  of  the 
Sheriff-Substitute,  the  note  of  pleas,  and  the  note  of  evidence,  with  the 
productions  made,  if  any,  and  the  Sheriff  shall,  without  delay  consider 
the  appeal,  and  shall  affirm  or  alter  the  judgment  of  the  Sheriff-Substitute, 
and  shall  without  delay  pronounce  such  judgment  as  may  be  right,  and 
shall  set  forth  in  an  interlocutor  (which  he  shall  transmit  along  with  the 
process  to  the  sheriff-clerk)  the  terms  of  his  judgment,  and  if  he  shall  have 
altered  that  of  the  Sheriff-Substitute,  he  shall  set  forth  the  findings  in  fact 
and  law  upon  which  he  proceeded  in  giving  judgment :  Provided  always, 
that,  if  it  shall  seem  proper,  the  Sheriff  may  order  the  case  to  be  reheard, 
and  the  evidence  in  the  cause  taken  of  new  or  additional  evidence 
therein  to  be  taken,  either  before  himself  or  before  the  Sheriff-Substitute, 
or  before  a  commissioner  if  otherwise  competent,  with  such  instructions  as 
he  shall  deem  right ;  and  the  judgment  of  the  Sheriff  shall  at  the  expiry 
of  the  period  allowed  for  appeal  hereinafter  mentioned,  and  if  not  appealed 
from  during  the  same,  be  extracted  as  nearly  as  may  be  in  the  same  mode, 
and  shall  have  the  same  force,  and  effect,  and  be  followed  by  the  like 
execution  and  diligence,  as  a  decree  obtained  under  the  thirteenth  section 
of  the  first-recited  Act,  and  relative  schedule. 

12.  [Appeal  where  case  heard  hy  Sheriff-depute  in  first  instance.'] — Sub- 
ject to  the  provisions  contained  in  the  tenth  section  hereof,  and  where  the 
cause  exceeds  the  value  of  twenty-five  pounds  sterling,  where  the  case  has 
been  heard  and  the  judgment  pronounced  by  the  Sheriff  (and  not  by  the 
Sheriff-Substitute)  in  the  first  instance,  it  shall  be  competent  for  either 
party  to  appeal  agai^  such  judgment  to  either  of  the  divisions  of  the 
Court  of  Session,  and  the  party  who  proposes  to  appeal  against  such  judg- 
ment shall,  within  eight  days,  or  in  cases  depending  before  the  Sheriff  of 
Orkney  and  Shetland  within  sixteen  days,  from  the  date  of  the  Sheriff's 
interlocutor  before  mentioned,  engross  and  sign,  by  himself  or  by  his 
procurator,  under  the  said  interlocutor,  the  words  ''I  appeal  against 
the  judgment  of  the  Sheriff  to  the  Division  of  the 

Court  of  Session"  (failing  which  the  judgment  of  the  Sheriff  shall,  as 
hereinbefore  provided,  be  final  and  conclusive,  and  not  subject  to  review 
by  any  court  whatever)  ;  and  the  sheriff-clerk  shall  forthwith  transmit  to 
one  of  the  principal  clerks  of  the  Division  to  which  the  appeal  is  taken  (or 
to  one  of  the  principal  clerks  of  the  First  Division  if  the  Division  is  not 
named  in  the  appeal)  the  whole  process ;  and  the  Division  shall,  when  the 
cause  is  brought  before  them  as  hereinafter  provided,  hear  the  appeal 
without  any  written  pleadings,  and  shall  afiirm  or  alter  the  judgment  of 
the  Sheriff,  and  shall  remit  to  him,  or  to  the  Sheriff-Substitute,  to  decern 
accordingly,  or  to  pronounce  such  other  judgment  as  shall  seem  just;  and 
such  decree  shall  be  extracted,  as  nearly  as  may  be,  in  the  same  mode, 
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and  shall  have  the  same  force  and  effect,  and  be  followed  by  the  like 
execution  and  diligence,  as  a  decree  obtaiijied  under  the  thirteenth  section 
of  the  first-recited  Act :  Provided  always,  that,  if  it  shall  seem  proper, 
the  Division  may  order  the  case  to  be  reheard,  and  the  evidence  taken  of 
new  or  additional  evidence  to  be  taken  by  the  Sheriff  or  Sheriff-Substitute, 
'with  such  directions  as  shall  seem  right ;  and  the  decree  pronounced  by 
the  Sheriff  or  Sheriff-Substitute  upon  such  rehearing  shall  be  treated  in 
all  respects  as  if  it  had  been  pronounced  by  the  Sheriff  or  Sheriff-Substi- 
tate  in  the  first  instance  :  Provided  also,  that'  any  judgment  or  order  pro- 
nounced by  the  Division  shall  be  final  and  conclusive,  and  not  subject  to 
review  by  any  court. 

13.  lAppecd  where  case  heard  by  Sheriff  on  appeal  from  the  Sheriff- 
Subiiitute,] — Where  the  case  has  been  heard  by  the  Sheriff  on  appeal,  and 
judgment  pronounced  by  him  as  above  provided  for,  it  shall  be  the  duty 
of  the  sheriff-clerk,  immediately  on  receiving  the  Sheriff's  interlocutor,  to 
transmit  a  copy  thereof  through  the  post-office  to  the  parties  or  their  pro- 
curators ;  and  within  eight  days,  or  within  the  sheriffdom  of  Orkney  and 
tihetland  within  sixteen  days,  after  the  date  of  such  transnussion  it  shall 
be  competent  for  either  of  the  parties  to  appeal  against  his  (the  Sheriff's) 
judgment  in  the  same  manner,  and  to  the  same  effect,  and  under  the  same 
limitations  as  provided  for  in  the  immediately  preceding  section  with 
regard  to  appeals  from  judgments  of  the  Sheriff  in  the  first  instance. 

14.  lAs  to  printing  of  Papers  on  appeal  to  Court  of  Session,'] — When 
a  process  shall  be  transmitted  by  the  sheriff-clerk  to  one  of  the  principal 
clerks  of  either  Division  in  the  Court  of  Session  as  hereinbefore  provided, 
the  clerk  to  whom  the  process  is  so  transmitted  shall  engross  under  the 
appeal  a  certificate  setting  forth  the  date  when  he  received  the  process  ; 
and  the  party  insisting  in  the  appeal  shall  within  ten  days  of  such  date, 
if  the  court  be  then  sitting,  or  on  or  before  the  third  sederunt  day  in  the 
next  ensuing  session  if  the  process  shall  be  received  as  aforesaid  during 
vacation  or  recess,  apply  by  written  note  to  the  Lord  President  of  the 
Division  to  which  the  appeal  has  been  taken,  the  presenting  of  which  note 
he  shall  at  the  same  time  intimate  by  letter  to  the  respondent  or  his 
known  agent,  craving  his  Lordship  to  move  the  court  to  order  the  said 
appeal  to  the  summar  roll ;  and  it  shall  be  competent  for  such  Division, 
before  hearing  such  appeal,  to  order  the  appellant  to  print  and  box  such 
papers  as  shall  be  necessary,  and  to  furnish  such  printed  copies  thereof  to 
the  respondent  as  they  shall  direct ;  and  the  expense  of  such  printing 
shall,  in  the  first  instance,  be  borne  by  the  appellant,  but  shall  afterwards 
be  treated  as  part  of  the  general  expenses  of  the  appeal :  Provided  always, 
that  if  the  appellant  shall  fail  to  bring  his  appeal  before  the  Division,  by 
note  as  aforesaid,  he  shall  be  held  to  have  fallen  from  the  same,  and  the 
process  shall  forthwith  be  retransmitted  to  the  sheriff-clerk,  and  the 
judgment  complained  of  shall  thereupon  become  final,  and  shall  be  treated 
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in  all  respects  in  like  manner  as  if  no  appeal  had  been  taken  against  the 
same. 

15.  IBook  of  Causes,  cfrc,  to  be  kepf] — The  sheriff-clerk  shall  keep  a 
book  wherein  shall  be  entered  all  causes  conducted  under  the  authority  of 
this  Act,  setting  forth  the  names  and  designations  of  the  parties,  and 
whether  present  or  absent  at  the  calling  of  the  cause,  the  nature  and 
amount  of  the  claim,  and  date  of  giving  it  in,  the  mode  of  citation,  the 
several  deliverances  or  interlocutors  of  the  Sheriff  (except  those  interlo- 
cutors setting  forth  at  length  the  separate  findings  in  law  and  in  fact  upon 
which  any  judgment  of  the  Sheriff  shall  have  proceeded,  of  which  inter- 
locutors the  dates  only  shall  be  entered  in  the  book  of  causes),  the  dates 
of  appeal,  if  any,  and  the  final  decree,  with  the  date  thereof,  which  book 
shall  be  signed  each  court-day  by  the  Sheriff ;  and  the  said  entries  by  the 
clerk  shall  be  according  to  the  Schedule  (A)  annexed  to  this  Act,  or  with 
such  additions  as  the  Sheriff  shall  appoint ;  and  the  sheriff-clerk  shall  also 
keep  a  book  in  which  he  shall  enter,  in  the  form  of  Schedule  (B)  annexed 
to  this  Act,  every  cause  transmitted  to  the  Sheriff  or  Sheriff-Substitute, 
in  order  to  be  advised,  specifying  the  Sheriff  to  whom  the  same  has  been 
transmitted,  the  date  of  such  transmission,  the  date  of  the  cause  being  re- 
turned advised  by  the  Sheriff  or  Sheriff-Substitute,  the  date  of  intimating 
the  Sheriff's  judgment  to  the  parties,  the  date  of  transmitting  the  cause  or 
appeal  to  the  Court  of  Session,  the  date  of  the  cause  being  returned  advised 
by  the  Court  of  Session  or  being  returned  in  consequence  of  the  appeal 
having  fallen  for  want  of  being  insisted  in,  and  any  remarks  which  the 
Sheriff  may  have  ordered  to  be  entered  in  such  book  relative  to  any  such 
cause  ;  and  the  sheriff-clerk  shall  further  keep  a  book  or  books  containing 
a  register  or  registers  of  all  indorsations  of  decrees  and  warrants  issued  in 
other  counties,  and  of  all  sequestrations  and  of  all  reports  of  all  poindings 
and  sales  of  goods  and  effects  under  sequestrations  or  poindings,  which 
registers  shall  be  open  and  patent  at  office  hours  to  all  concerned,  without 
fee ;  and  the  sheriff- clerk  shall  make  up  a  roll  of  the  causes  to  be  tried  on 
each  court-day  under  this  Act,  separate  &om  the  roll  of  causes  to  be  tried 
imder  the  said  recited  Acts,  and  shall  cause  a  copy  thereof  to  be  exhibited 
to  the  public  on  a  patent  part  of  the  court-house  at  least  one  hour  before 
the  time  of  meeting  of  such  court,  and  which  shall  continue  there  during 
the  time  the  court  shall  be  sitting  ;  and  the  sheriff-clerk,  or  an  officer  of 
court,  shall  audibly  call  the  causes  in  such  roll  in  their  oider. 

16.  [Appraisement  and  Saie  of  poinded  and  sequestrated  effects.'] — The 
twentieth  section  of  the  first  recited  Act  and  relative  schedule  shall  be  held 
as  incorporated  in  the  present  Act:  Provided  always,  that  the  words 
"  poinding  and  sale ''  in  said  section  and  relative  schedule  shall,  for  the 
purposes  of  this  Act,  be  read  and  construed  to  include  poindings  on  which 
no  sale  has  followed,  as  well  as  poindings  which  have  been  followed  by- 
sale  of  the  poinded  goods  and  effects. 
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17.  [Decrees,  dbc.,  not  subject  to  review ^  except  <u  hereby  providecL] — ^No 
interlocutor,  judgment,  order,  or  decree  pronounced  under  the  authority 
of  this  Act  shall  be  subject  to  reduction,  advocation,  suspension,  or  appeal, 
or  any  other  form  of  review  or  stay  of  diligence,  except  as  herein  provided, 
on  any  ground  whatever. 

18.  [Fees  to  be  taken.] — The  following  and  no  other  or  higher  fees  or 
dues  of  consignation  shall  be  allowed  to  be  taken  for  any  matters  done  in 
any  cause  raised  under  the  authority  of  this  Act  (except  the  fees  of  short- 
hand writers  or  of  witnesses,  or  of  reporters  or  commissioners  appointed 
\>j  the  Sheriff  under  the  eighth  section  hereof,  which  the  Sheriff  is  hereby 
empowered  to  fix  and  decern  for  as  he  shall  think  just,  and  except  also 
the  expenses  incurred  in  any  appeal  to  the  Court  of  Session,  which  shall 
be  taxed  and  decerned  for  in  common  form)  :— 

Sktfnff-cUrVs  Fees. 

Summons,  including  precept  of  arrestment.  Two  shillings  : 

Each  copy  for  service.  Sixpence  : 

Entering  in  procedure  book.  Sixpence : 

Warrant  to  cite  witnesses  and  havers.  One  shilling : 

Certificate  loosing  arrestment.  One  shilling : 

Bond  of  caution,  One  shilling  and  sixpence : 

Second  diligence  against  witnesses  and  havers.  One  shilling  : 

Decree,  including  extract,  if  demanded.  One  shilling  : 

Hearing  after  decree  in  absence.  One  shilling  and  sixpence  : 

Indorsation  of  decree  or  warrant,  and  entering  in  book.  One  shilling  : 

Beceiving  report  of  sequestration  or  poinding,  and  entering  in  book. 

One  shilling : 
Receiving  report  of  sale  under  sequestration  or  poinding,  and  entering 

in  book.  One  shilling  and  sixpence  : 
Transmitting  process  on  appeal  to  Sheriff,  Sixpence  : 
Intimating  judgment  of  Sheriff  to  each  pursuer  or  defender,  Sixpence  : 
Transmitting  process  on  appeal  to  the  Court  of  Session,  Sixpence  : 

Officef's  Fees,  including  Assistants  or  Witnesses. 

Citation  of  a  party,  or  intimation  of  counter  claim  and  execution,  One 
shilling  and  sixpence : 

Citation  of  a  witness  or  haver,  and  execution,  Ninepence : 

Charging  on  decree,  and  returning  execution  of  charge.  One  shilling  and 
•  sixpence  : 

Arrestment  and  returning  execution  thereof,  One  shilling  and  six- 
pence : 

Intimation  of  loosing  arrestment,  and  execution  thereof  One  shilling 
and  sixpence : 

Poinding,  inventory,  and  rei>ort,  including  fee  to  appraisers  serving 
copy  and  execution,  Ten  shillings  : 
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Sale  and  report,  Ten  shillings  i 

Officer's  travelling  expenses,  for  each  complete  mile  from  the  Cross  or 
Tron,  or  other  usual  place  of  measurement  in  the  town  or  place 
where  the  court  is  held,  where  there  is  any  such,  or,  if  there  be 
none  such,  then  from  the  court-house  of  such  town  or  place  to  the 
place  of  execution  or  service,  the  distance  travelled  in  returning 
after  execution  of  the  duty  not  to  be  reckoned,  Eightpence  : 

Assistants,  each,  per  mile,  in  the  same  manner,  Fourpence. 

Criei's  Fee, 
For  calling  each  cause.  One  penny,  payable  when  summons  issued. 

Procurator's  Fees,  applicable  either  to  pursuer's  or  defender's  procurator. 

I. — ^Conduct  of  Cause. 

1.  On  decree  in  absence  (absolvitor  or  condemnator)  and  procuring 

extract  thereof : 

(1)  Where  the  sum  concluded  for  (exclusive  of  expenses  and 

dues  of  extract)  does  not  exceed  twenty-five  pounds, 
— Seven  Shillings  and  sixpence  : 

(2)  Where  the  sum  concluded  for  (exclusive  of  expenses  and 

dues    of    extract)    exceeds    twenty-five    pounds, — ^Ten 
shillings : 

2.  On  decree  or  judgment  in  a  contested  cause  (whether  the  same 

shall  have  been  appealed  to  the  Sheriff  or  not),  and  procuring 
extract  thereof : 

(1)  Where  the  sum  concluded  for  (exclusive  of  expenses  and 

dues  of  extract)   exceeds  twelve  pounds  and  does  not 
exceed  twenty  pounds, — Thirty  shillings  : 

(2)  Where  the  sum  concluded  for  (exclusive  as  aforesaid) 

exceeds  twenty  pounds  and  does  not  exceed  thirty  pounds, 
— Forty  shillings  : 

(3)  Where  the  sum  concluded  for  (exclusive  as  aforesaid) 

exceeds  thirty  pounds  and  does  not  exceed  forty  pounds, 
— Sixty  shilluigs : 

(4)  Where  the  sum  concluded  for  (exclusive  as  aforesaid) 
exceeds  forty  pounds  and  does  not  exceed  fifty  pounds, — 
Eighty  shillings : 

3.  For  decree  in  absence  or  in  f  ore  in  an  action  of  forthcoming,  seques- 

tration, or  multiplepoinding,  same  as  in  an  ordinary  action. 

The  above  fees  shall  be  exclusive  of  postages  and  actual  outlays,  but 
shall  include  the  whole  sums  exigible,  whether  as  between  party  and 
party  or  between  client  and  agent,  for  taking  instructions  to  prosecute  or 
defend  the  action,  instructing  officers  to  cite  parties  or  witnesses,  or  to 
aireet  on  the  dependence,  revising  summons  and  citations  and  executions. 
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pirecognosciog  witnesses,  attending  proofs  and  debates^  writing  and  sign- 
u^^  appeals,  correspondence,  and  generally  doing  everything  requisite  for 
csommencing  and  carrying  on  the  action  or  the  defence,  until  final  judg- 
xixent  or  decree  in  the  Sheriff  Court 

II. — Execution  of  Diligence. 

1.  Where  poinding  or  imprisonment  has  followed  on  the  decree,  or 

where  a  sale  has  followed  on  a  decree  of  sequestration,  including 
instructing  of&cer  to  arrest,  charge,  poind,  sell,  or  imprison,  re- 
vising his  executions  and  reports,  correspondence,  receiving  pay- 
ment of  sums  in  decree,  and  handing  same  over  to  creditor  : 

(1)  Where  the  amount  decerned  for  (exclusive  of  expenses 

and  dues  of  extract)  does  not  exceed  twenty-five  poimds^ 
Three  per  centum  on  the  amount  decerned  for ;  but  no 
fee  to  be  less  than  Nine  shillings : 

(2)  Where  the  amount  decerned  for  (exclusive  of  expense  and 

dues  of  extract)  exceeds  twenty-five  pounds,  Two  per 
centum  on  the  amount  decerned  for ;  but  no  fee  to  be  les^^ 
than  Fifteen  shillings  : 

2.  Where  neither  poinding  nor  sale  nor  imprisonment  has  followed, 

one-half  of  the  above,  both  with  respect  to  the  maximum  and 
minimum  fees :   Provided  always,  that  where  any  cause  shall 
have  been  conducted,  under  the  fourth  section  hereof,  partly  by 
a  solicitor-at-law,  and  partly  by  a  writer  to  the  signet  or  solicitor 
before  the  supreme  courts,  the  Sheriff  shall  determine  what 
portion  of  said  fees  shall  be  payable  to  each  of  the  agents  or  pro- 
curators who  shall  have  been  so  engaged  in  the  cause,  and  the 
Sheriff's  determination  shall  be  final. 
19.  [Table  of  fees  to  he  printed  and  hung  up,'\ — An  exact  copy  of  the 
immediately  preceding  section  of  this  Act  shall  be  at  all  times  hung  up 
in  every  sheriff-clerk's  office  and  in  every  Sheriff  Court  place  during  the 
holding  of  any  court  for  the  trial  of  causes  under  the  authority  of  this 
Act ;  and  any  sheriff-clerk  at  any  time  omitting  to  have  such  copy  hung 
up  in  his  office  or  in  the  Sheriff  Court  place  as  aforesaid,  or  not  causing 
the  roll  of  causes  each  court-day  to  be  publicly  exhibited,  or  not  causing 
the  number  and  names  of  the  parties  in  such  roU  to  be  called  in  their 
order  as  aforesaid,  except  with  leave  of  the  Sheriff,  upon  ca^ise  shown  in 
open  court,  shall  be  liable  in  a  penalty  not  exceeding  forty  shillings,  to  be 
recovered  at  the  instance  of  any  person  who  shall  prosecute  for  the  same, 
and  to  be  disposed  of  as  the  Sheriff  shall  direct :  Provided  always  that 
the  sheriff-clerk  shall  be  bound  to  account  for  the  fees  drawn  by  him 
under  the  authority  of  this  Act  in  the  same  manner  as  he  is  now  by  law 
bound  to  account  for  the  fees  drawn  by  him  under  the  authority  of  the 
fiist-recited  Act,  but  no  farther  or  otherwise. 
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20.  [Court  of  Session  to  revise  table  of  fees,"] — ^The  Court  of  Session 
in  Scotland  shall  be  and  is  hereby  authorised  and  empowered,  after  due 
inquiry,  by  Act  or  by  Acts  of  Sederunt,  from  time  to  time  to  make  such 
alterations  by  way  of  increase  or  decrease  as  to  said  court  shall  seem  need- 
ful on  the  fees  and  dues  hereby  authorised  to  be  taken,  or  to  frame  a  new 
table  or  tables  of  fees  and  dues  that  shall  be  allowed  to  be  taken  for 
matters  done  in  contested  causes  raised  under  the  authority  of  this 
Act,  in  place  of  the  fees  and  dues  hereinbefore  specified ;  and  when 
any  such  alterations  or  any  such  new  table  shall  be  made,  all  the 
provisions  herein  contained  relative  to  the  fees  specified  in  section 
eighteen  hereof  shall  be  applicable  to  such  altered  fees  or  dues,  or 
such  new  table  of  fees  and  dues  ;  and  the  said  court  shall  have  like 
powers  to  regulate  the  fees  payable  in  appeals  under  this  Act  in  the 
Court  of  Session. 

21.  [Interpretation  of  terms.] — In  all  cases  in  this  Act,  or  in  the 
schedules  hereto  annexed,  the  word  "  Sheriff"  shall  be  held  to  include 
Sheriff-Depute  and  Steward-Depute  and  Sheriff-Substitute  and  Steward- 
Substitute  ;  the  words  "  Sheriflf-Substitute "  to  include  Steward-Sub- 
stitute ;  the  wonls  "  Sheriff  Court "  to  include  and  apply  to  the  court 
of  the  Sheriff  or  Steward  or  their  substitutes ;  the  words  "  sheriff-clerk" 
to  include  steward-clerk  and  depute  sheriff-clerk  and  depute  steward- 
clerk  ;  the  word  "  shire "  or  "  county  "  to  include  stewartry  ;  the  word 
"  sheriffdom  "  to  include  and  be  included  in  the  words  "  shire,  county,  or 
stewartry  ;"  the  word  "  person  "  to  extend  to  a  partnership,  body  politic, 
corporate,  or  collegiate,  as  well  as  an  individual ;  the  word  "  procurator  " 
to  include  a  Writer  to  the  Signet  or  Solicitor  before  the  Supreme  Courts 
entitled  to  act  as  agent  under  the  provisions  of  the  fourth  section  of  this 
Act :  Provided  always,  that  those  words  and  expressions  occurring  in  this 
clause  to  which  more  than  one  meaning  is  attached  shall  not  have  the 
different  meanings  given  to  tliem  by  this  clause  in  those  cases  in 
which  there  is  anything  in  the  subject  or  context  repugnant  to  such 
construction. 

22.  [Act  not  to  affect  recited  Acts,] — Nothing  contained  in  this.  Act 
shall  in  any  way  affect  the  provisions  of  the  recited  Acts  or  either  of  them 
in  regard  to  any  proceedings  which  before  the  passing  of  this  Act  might 
competently  take  place  under  them. 
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4  Geo.  IV.  c.  98. — ^An  ACT  for  the  better  granting  of 
Confirmations  in  Scotland. — 19th  July  1823. 

1.  [Bight  to  car\firmaiion  to  transmit  to  representatives.'] — ^Whereas  it  is 
expedient  that  proviaioii  should  be  made  for  the  better  grantiiig  of  con- 
iirmatioiis,  in  certain  cases,  vaScotland;  be  it  therefore  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  that  &om  and  after  the  passing  of  this 
Act,  in  all  cases  of  intestate  succession,  where  any  person  or  persons  who, 
at  the  period  of  the  death  of  the  intestate,  being  next  of  kin,  shall  die 
1:)efore  confirmation  be  expede,  the  right  of  such  next  of  kin  shall  transmit 
to  his  or  her  representatives,  so  that  confirmation  may  and  shall  be 
granted  to  such  representatives  in  the  same  manner  as  confirmations  might 
have  been  granted  to  such  next  of  kin  immediately  upon  the  death  of 
such  intestate. 

2.  [Court  to  reffulate  caution  to  be  found.] — And  be  it  farther  enacted, 
That  from  and  after  the  first  day  of  January  One  thousand  eight  hundred 
and  twenty-four,  caution  shall  not  be  required  to  be  found  by  executors- 
nominate,  and  in  all  other  cases  the  Court  granting  confirmation  shall 
fix  the  amount  of  the  sum  for  which  caution  shall  be  found  by  the  person 
or  persons  to  whom  confirmation  shall  be  granted,  not  exceeding  the 
amount  confirmed. 

3.  [Partial  confirmations  to  cease.] — ^And  be  it  farther  enacted,  That 
from  and  after  the  first  day  of  January  One  thousand  eight  hundred  and 
twenty-four,  every  person  requiring  confirmation  shall  confirm  the  whole 
moveable  estate  of  a  deceased  person  known  at  the  time,  to  which  such 
person  shall  make  oath :  Provided  always,  that  it  shall  and  may  be 
lawful  to  eik  to  such  confirmation  any  part  of  such  estate  that  may  after- 
wards be  discovered,  provided  the  whole  of  such  estate  so  discovered  shall 
be  added  upon  oath  as  aforesaid :  Provided  nevertheless,  that  nothing 
herein  contained  shall  affect  or  alter  the  provision  made  with  respect  to 
special  assignations  by  an  Act  of  the  Scottish  Parliament,  made  in  the 
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year  One  thousand  six  hundred  and  nmety,  intitaled  Act  anejU  th$  con- 
firmation  of  testaments. 

4.  [In  cases  of  executor's  creditor  cor^firmatton  to  be  grantecL] — Provided 
further^  and  be  it  enacted,  That  in  the  case  of  confirmation  by  executor's 
creditor,  such  confirmation  may  be  limited  to  the  amount  of  the  debt  and 
sum  confirmed  to  which  such  creditor  shall  make  oath :  Provided  always, 
that  notice  of  every  application  for  confirmation  by  any  executor's  creditor 
shall  be  inserted  in  the  Edivhwrgh  Gazette,  at  least  once,  immediately  after 
such  application  shall  be  made  ;  in  evidence  whereof,  a  copy  of  the  gazette 
in  which  such  notice  shall  have  been  inserted  shall  be  produced  in  court 
before  any  such  confirmation  shall  be  further  proceeded  in. 


11  Oeo.  IV.  and  1  Will.  IV.  c.  69.— An  ACT  for  uniting  the 
benefits  of  Jury  Trial  in  Civil  Causes  with  the  ordinary 
jurisdiction  of  the  Court  of  Session,  and  for  making 
certain  other  alterations  and  reductions  in  the  Judicial 
Establishments  of  Scotland.— 2M  July  1830. 

31.  [Jurisdiction  of  Commissary  Court  of  Edinburgh  restricted.}— And 
be  it  enacted,  that  the  Commissary  Court  of  Edinburgh  shall  possess  and 
exercise  the  same  and  no  other  jurisdiction  in  the  sheriffdom  of  Edin- 
burgh than  that  possessed  and  exercised  by  Sheriffs  being  commissaries  in 
other  sheriffdoms  of  Scotland;  and  that  any  jurisdiction  of  a  more  ex- 
tensive nature  heretofore  possessed  or  exercised  by  the  Commissary  Court 
of  Edinburgh  shall  entirely  cease,  save  and  except  such  as  may  regard  the 
granting  of  confirmation  of  testaments  of  persons  dying  furth  of  Scotland^ 
having  personal  property  in  Scotland,  which  jurisdiction  is  hereby  reserved 
to  the  said  court 


21  &  22  Vict  c.  56. — An  ACT  to  amend  the  Law  relating 
to  the  Confirmation  of  Executors  in  Scotland^  and  to 
extend  over  all  Farts  of  the  United  Kingdom  the  effect 
of  such  Confirmation,  and  of  Grants  of  Probate  and 
Administration. — 23d  July  1858. 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the  confirmation  of 
executors  in  Sc4)iland,  and  to  extend  over  the  United  Kingdom  the  efiPect 
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such  confirmatioiiy  and  of  grants  of  probate  and  administration  :  Be  it 
^xxacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
eL:Kid  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
"t^liiifl  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
:C<ollows : 

1.  [Practice  of  raising  edicts  of  executry  to  cease,'] — From  and  after 

^lie  twelfth  day  of  November  One  thousand  eight  hundred  and  fifty- eight, 

't^li.e  practice  of  raising  edicts  of  executry  before  the  Commissary  Courts 

ixx  Scotland,  for  the  decemiture  of  executors  to  deceased  persons,  shall 

crease,  and  it  shall  not  be  competent  to  any  person  to  obtain  himself 

decerned  executor  in  virtue  of  any  such  edict  raised  subsequently  to  the 

<late  aforesaid. 

2.  [Petition  to  Commissary  to  be  substituted.  Form  of  petition  as  in 
Schedule  {A).] — From  and  after  the  date  aforesaid  every  person  desirous  of 
l>eing  decerned  executor  of  a  deceased  person  as  disponee,  next  of  kin, 
creditor,  or  in  any  other  character  whatsoever  now  competent,  or  of 
liaving  some  other  person,  possessed  of  such  character,  decerned  executor 
to  a  deceased  person,  shall,  instead  of  applying,  as  heretofore,  for  an  edict 
of  executry  from  the  commissary,  present  a  petition  to  the  commissary  for 
the  appointment  of  an  executor,  which  petition  shall  be  in  the  form  as 
nearly  as  may  be  of  the  Schedule  (A),  hereunto  annexed,  and  shall  be 
subscribed  by  the  petitioner,  or  by  his  agent. 

3.  [To  whom  petition  to  be  presented.'] — Such  petition  shall  be  pre- 
sented to  the  commissary  of  the  county  wherein  the  deceased  died 
domiciled,  and  in  the  case  of  persons  dying  domiciled  furth  of  Scotland, 
or  without  any  fixed  or  known  domicile,  having  personal  or  moveable 
property  in  Scotland,  to  the  commissary  of  Edinburgh. 

4.  [Mode  of  intimating  petition.] — Every  such  petition,  in  place  of  be- 
ing published  at  the  kirk-door  and  market-cross,  as  edicts  of  executiy 
have  been  in  use  to  be  published,  shall  be  intimated  by  the  commissary- 
clerk  affixing  on  the  door  of  the  commissary  court-house,  or  in  some  con- 
spicuous place  of  the  court  and  of  the  office  of  the  commissary-clerk,  in 
such  manner  as  the  commissary  may  direct,  a  full  copy  of  the  petition,  and 
by  the  Keeper  of  the  Record  of  Edictal  Citations  at  Edinburgh  inserting 
in  a  book,  to  be  kept  by  him  for  that  purpose,  the  names  and  designations 
of  the  petitioner  and  of  the  deceased  person,  the  place  and  date  of  his 
death,  and  the  character  in  which  the  petitioner  seeks  to  be  decerned 
executor,  which  particulars  the  Keeper  of  the  Record  of  Edictal  Citations 
shall  cause  to  be  printed  and  published  weekly,  along  with  the  abstracts 
of  the  petitions  for  general  and  special  services,  in  the  form  of  Schedule 
(B)  hereunto  annexed  :  Provided  always,  that  to  enable  the  Keeper  of  the 
Record  of  Edictal  Citations  to  make  such  publication,  the  commissaiy- 
clerk  shall  transmit  to  him  the  said  particulars,  and  to  enable  the  com- 
missary-clerk to  grant  the  certificate  after-mentioned,  the  Keeper  of  the 
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Record  of  Edictal  Citations  shall  transmit  to  the  commissary-clerk  a  copy, 
certified  by  the  said  Keeper,  of  the  printed  and  published  particulars,  all 
in  such  form  and  manner  and  on  payment  of  such  fees  as  the  Court  of 
Session  by  Act  of  Sederunt  may  direct. 

5.  [Certificate  of  Intimaiion  of  PetUion.  Additional  intimation  of 
petition  in  certain  cases.']— The  commissaiy-clerk,  after  receiving  tlie 
certified  copy  of  the  printed  and  published  particulars,  shall  forthwith 
certify  on  the  petition  that  the  same  has  been  intimated  and  published, 
in  terms  of  the  provisions  of  this  Act,  in  the  form  of  Schedule  (C)  here- 
unto  annexed,  and  such  certificate  shall  h%  sufficient  evidence  of  the  fiicts 
therein  set  forth  ;  Provided  always,  that  where  a  second  petition  for  con- 
firmation is  presented  in  reference  to  the  same  personal  estate,  the  com- 
missary shall  direct  intimation  of  such  petition  to  be  made  to  the  party 
who  presented  the  first  petition. 

6.  [Procedure  on  petition.  Decree-dative.  Proviso  as  to  cautionJ] — 
On  the  expiration  of  nine  days  after  the  commissary-clerk  shall  have  cer- 
tified the  intimation  and  publication  of  a  petition  for  the  appointment  of 
an  executor  as  aforesaid,  the  same  may  be  called  in  court,  and  an  executor 
decerned,  or  other  procedure  may  take  place,  according  to  the  forms  now  in 
use  in  case  of  edicts  of  executry,  and  with  the  like  force  and  efifect ;  and 
decree-dative  may  be  extracted  on  the  expiration  of  three  lawful  days  after 
it  has  been  pronounced,  but  not  sooner  :  Provided  always,  that  nothing 
herein  contained  shall  alter  or  affect  the  law  as  to  executors  finding 
caution ;  and  that  bonds  of  caution  for  executors  may  be  partly  printed 
and  partly  written. 

7.  [Not  to  affect  present  procedure."] — Provided  always  that  nothing 
hereinbefore  contained  shall  alter  or  affect  the  course  of  procedure  now 
in  use  before  the  commissaries  in  confirmations  of  executors-nominate. 

8.  [Where  inventories,  ffc,  may  be  recorded.  Confirmations  may  be 
granted.] — Inventories  of  personal  estates  of  deceased  persons  and  relative 
testamentary  writings  may  be  given  up  and  recorded  in,  and  confirmations 
may  be  granted  and  issued  by,  any  Commissary  Court  to  which  it  is  com- 
petent to  apply  in  virtue  of  the  provisions  of  this  Act  for  the  appointment 
of  an  executor-dative  to  the  deceased. 

9.  [Inventory  may  include  personal  estate  in  any  part  of  United 
Kingdom.] — From  and  after  the  date  aforesaid  it  shall  be  competent  to 
include  in  the  inventory  of  the  personal  estate  and  effects  of  any 
person  who  shall  have  died  domiciled  in  Scotland  any  personal  estate  or 
effects  of  the  deceased  situated  in  England  or  in  Irdand^  or  botli : 
Provided  that  the  person  applying  for  confirmation  shall  satisfy  the 
commissary,  and  that  the  commissary  shall  by  his  interlocutor  find  that 
the  deceased  died  domiciled  in  Scotland^  which  interlocutor  shall  be 
conclusive  evidence  of  the  fact  of  domicile  :  Provided  also,  that  the  value 
of  such  personal  estate  and  effects  situated  in  England  or  Ireland  lespec- 
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lively  shall  be  separately  stated  in  such  inventory,  and  such  inventory 
shall  be  impressed  with  a  stamp  corresponding  to  the  entire  value  of  the 
estate  and  effects  included  therein,  wheresoever  situated  within  the 
United  Kingdom. 

10.  [_Form  emd  Effect  of  CarifirmaHans,'] — Confirmations  shall  be  in 
the  form,  or  as  nearly  83  may  be  in  the  form,  of  Schedules  (D)  and  (E) 
hereunto  annexed ;  and  such  confirmations  shall  have  the  same  force  and 
effect  with  the  like  writs  framed  in  terms  of  the  Acts  of  Sederunt  passed 
on  the  twentieth  December  One  thousand  eight  hundred  and  twenty- 
three  and  the  twenty-fifth  February  One  thousand  eight  hundred  and 
twenty-four,  or  at  present  in  use. 

11.  [Oaths  before  whom  to  be  takeiL] — Oaths  and  afi&rmations  on  in- 
ventories of  personal  estatefi  given  up  to  be  recorded  in  any  commissary 
court  may  be  taken  either  before  the  conmiissary  or  his  depute,  or  the 
commissary-clerk  or  his  depute,  or  before  any  commissioner  appointed  by 
the  commissary,  or  before  any  magistrate  or  justice  of  the  peace  within 
the  United  Kingdom  or  the  colonies,  or  any  British  consuL 

12.  [Confirmation  produced  in  Probate  Court  of  England,  and  sealed  to 
have  Cfte  effect  of  probate  or  administration,']'-  From  and  after  the  date 
aforesaid,  when  any  confirmation  of  the  executor  of  a  person  who  shall  in 
manner  aforesaid  be  foimd  to  have  died  domiciled  in  Scotland,  which  in- 
cludes, besides  the  personal  estate  situated  in  Scotland^  also  personal  estate 
situated  in  Englcmd,  shall  be  produced  in  the  principal  Court  of  Probate 
in  England,  and  a  copy  thereof  deposited  with  the  registrar,  together  with 
a  certified  copy  of  the  interlocutor  of  the  commissary  finding  that  such 
deceased  person  died  domiciled  in  Scotland,  such  confirmation  shall  be 
sealed  with  the  seal  of  the  said  Court,  and  returned  to  the  person  produc- 
ing the  same,  and  shall  thereafter  have  the  like  force  and  effect  in  England 
as  if  a  probate  or  letters  of  administration,  as  the  case  may  be,  had  been 
granted  by  the  said  Court  of  Probate. 

13.  [Confirmation  produced  in  Probate  Court  ofDubUn,  and  sealed,  to  have 
the  effect  of  probate  or  administration,'] — From  and  after  the  date  aforesaid, 
where  any  confirmation  of  the  executor  of  a  person  who  shall  so  be  found 
to  have  died  domiciled  in  Scotland,  which  includes,  besides  the  personal 
estate  situated  in  Scotland^  also  personal  estate  situated  in  Ireland,  shall 
be  produced  in  the  Court  of  Probate  in  Dublin,  and  a  copy  thereof  de- 
posited with  the  registrar,  together  with  a  certified  copy  of  the  interlocutor 
of  the  commissaiy  finding  that  such  deceased  person  died  domiciled  in 
Scotland,  such  confirmation  shall  be  sealed  with  the  seal  of  the  said  court, 
and  returned  to  the  person  producing  the  same,  and  shall  thereafter  have 
the  like  force  and  effect  inxirdand  as  if  a  probate  or  letters  of  administra- 
tion, as  the  case  may  be,  had  been  granted  by  the  said  Court  of  Pjx)bate 
in  Dublin, 

14.  [Probate  or  letters  of  administration  produced  in  Commissary-court 
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and  certified,  to  haoe  effect  of  coif/Srmolicm.]— From  and  after  the  d«te 
aforesaid,  when  any  probate  or  letters  of  adminstration  to  be  granted  by 
the  Court  of  Probate  in  Engla/nd  to  the  executor  or  administrator  of  a 
person  who  shall  be  therein,  or  by  any  note  or  memorandum  written 
thereon  signed  by  the  proper  officer,  stated  to  have  died  domidled  in 
England,  or  by  the  Court  of  Probate  in  Ireland  to  the  executor  or  adminia- 
trator  of  a  person  who  shall  in  like  manner  be  stated  to  have  died  domi- 
ciled in  Ireland,  shall  be  produced  in  the  Commissaiy  Court  of  the  county 
of  Edinburgh,  and  a  copy  thereof  deposited  with  the  commiBsaiy-derk  of 
the  said  court;  the  commiBsary-clerk  shall  endorse  or  write  on  the  back 
or  hce  of  such  grant  a  certificate  in  the  form  as  near  as  may  be  of  the 
Schedule  (F)  hereunto  annexed ;  and  such  probate  or  letters  of  administra- 
tion, being  duly  stamped,  shall  be  of  the  like  force  and  effect  and  have 
the  same  operation  in  SooUand  as  if  a  confirmation  had  been  granted  by 
the  said  court* 

15.  [For  seewrmg  the  etamp-dyOes,  probates,  jr.,  to  be  deemed  granted 
for  all  the  property  in  the  UnUed  Kingdom,  Inventory  to  include  all  such 
property,"] — In  any  of  the  aforesaid  cases  where  the  deceased  person  shall 
be  stated  in  or  upon  the  probate  or  letters  of  administration  to  have  been 
domiciled  in  England  or  in  Irekmd,  as  the  case  may  be,  such  probate  or 
letters  of  administration  shall,  for  the  purpose  of  securing  the  payment  of 
the  ftill  and  proper  stamp-duties,  be  deemed  and  considered  to  be  granted 
for  and  in  respect  of  the  whole  of  the  personal  and  moveable  estate  and 
effects  of  the  deceased  in  the  United  Kingdom,  within  the  meaning  of  the 
Act  of  Parliament  passed  in  the  fifty-fifth  year  of  the  reign  of  King  Qeorge 
the  third,  chapter  one  hundred  and  eighty-four,  and  of  all  other  Acts  of 
Parliament  granting  or  relating  to  stamp^uties  on  probates  and  letters  of 
administration  in  England  and  Ireland  respectively;  and  the  affidavit  re- 
quired by  law  to  be  made  on  applying  for  probate  or  letters  of  administration 
in  England  or  Ireland  as  to  the  value  of  the  estate  and  effects  of  the  de- 
ceased ;  and  also  where  the  commissaiy  shall  in  manner  aforesaid  find  that 
the  deceased  was  domiciled  in  Scotland,  tiie  inventory  required  by  law  to 
be  exhibited  and  recorded  in  the  proper  Commissary  Court  in  Scotland 
before  obtaining  confirmation,  or  intermitting  with  or  entering  upon  the 
possession  or  management  of  the  personal  or  moveable  estate  or  cdfects  of 
the  deceased  in  Scotland,  shall  respectively  extend  to  and  include  the 
whole  of  the  personal  and  moveable  estate  of  the  deceased  person  in  the 
United  Kingdom  and  the  value  thereof;  and  the  stamp-duties  for  the 
time  being  chargeable  on  probates  and  letters  of  administration  and  on 
inventories  respectively  shall  be  chargeable  upon  any  probate  or  letters  of 

•  The  "  Confirmation  and  Probate  Amendment  Act,  1859  "  (22  Vict,  c 
30),  indemnifies  and  protects  all  persons,  Ac,  making  payments  upon  con- 
firmations and  probates  under  the  Act  of  1858,  notwithstanding  any  defect 
or  eircmnstance  affecting  their  validity. 


v.]      CONFIRMATION  AND  PROBATES  ACT,  1858.  707 


administiation  to  be  granted,  and  any  inventory  to  be  exhibited  and 
corded  as  aforesaid  respectively,  for  and  in  respect  of  the  whole  of  the 
personal  and  moveable  estate  and  effects  of  the  deceased  in  the  United 
Kingdom  and  the  value  thereof ;  and  the  said  affidavit  shall  also  separately 
specify  the  value  of  the  said  estate  and  effects  in  Scotland, 

16.  IProvistam  of  former  Acta  to  apply  to  the  probatei,  letters  ofadmudi' 
trtUioH,  and  inventories  mentioned  in  this  Act,"] — ^For  the  purpose  aforesaid, 
and  also  for  granting  relief  where  too  high  a  stamp-duty  shall  have  been 
paid  on  any  such  probate,  or  letters  of  administration,  or  inventory,  the 
provisions  contained  in  sections  forty,  forty-one,  forty-two,  and  forty-three, 
of  the  said  Act  passed  in  the  fifty-fifth  year  of  His  Majesty  King  Oeorge 
the  Third,  relating  to  probates  and  letters  of  administration  granted  in 
Sngland,  and  the  like  provisions  in  the  Act  passed  in  the  fifty-sixth  year 
of  the  said  King,  chapter  fifty-six,  relating  to  probates  and  letters  of 
administration  granted  in  Ireland,  and  the  provisions  contained  in  the 
Act  passed  in  the  forty- eighth  year  of  the  said  King,  chapter  one  hundred 
and  forty-nine,  relating  to  inventories  in  Scotland,  and  also  all  other  pro- 
visions contained  in  the  said  Acts  respectively,  or  in  any  other  Act  or  Acts 
relating  to  probates  and  letters  of  administration  and  inventories  respec- 
tively, shall  apply  to  the  probates  and  letters  of  administration  to  which 
effect  is  given  by  this  Act,  and  to  the  whole  of  the  personal  and  moveable 
estate  of  the  deceased  for  or  in  respect  of  which  the  same  shall,  in  pursu- 
ance of  this  Act,  be  deemed  to  be  granted,  wheresoever  situate  in  the 
United  Kingdom ;  and  also  to  the  inventories  in  which  the  whole  of  the 
personal  and  moveable  estate  of  the  deceased,  wheresoever  situate  in  the 
United  Kingdom,  ought,  in  pursuance  of  this  Act,  to  be  included,  in  as 
full  and  ample  a  manner  as  if  all  such  provisions  were  herein  enacted  in 
reference  to  such  probates,  letters  of  administration,  and  inventories 
respectively. 

17.  [Ajffldavii  as  to  domicile  to  be  made  on  appfying  fbr  probaU  or 
administration] — Provided  that  in  any  case  where,  on  applying  for  probate 
or  letters  of  administration,  it  shall  be  required  to  be  stated  as  aforesaid 
that  the  deceased  was  domiciled  in  England  or  in  Inland^  the  affidavit  so 
as  aforesaid  required  by  law  shall  specify  the  fact  according  to  the 
deponent's  belief,  which  shall  be  sufficient  to  authorise  the  same  to  be  so 
stated  in  or  upon  the  probate  or  letters  of  administration  :  Provided  also 
that  any  such  statement,  and  the  interlocutor  of  the  commissary  finding 
that  the  deceased  was  domiciled  in  ScoUand,  shall  be  evidence  and  have 
effect  for  the  purposes  of  this  Act  only. 

18.  [Acts  of  Sederunt  to  be  passed  for  following  out  purposes  of  tins  Act.] 
— It  shall  be  competent  to  the  Court  of  Session,  and  they  are  hereby 
authorised  and  required,  from  time  to  time,  to  pass  such  Acts  of  Sederunt 
as  shall  be  necessary  and  proper  for  regulating  in  all  respects  the  proceed- 
ings under  this  Act  before  the  commissary  of  Edinburgh  and  other  com- 
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miBsaries  in  Scotland,  and  following  out  the  purposes  of  this  Act,  and  also 
the  fees  to  be  paid  to  agents  before  the  said  courts^  and  to  the  commissaiy 
clerks  and  otiier  officers  of  court,  and  the  expense  of  publication  of 
petitions. 

19.  [^Farmer  Acts  of  Sederunt  repealed  if  inconautent  wWi  this  Act^ — 
All  former  Acts,  and  Acts  of  Sederunt  made  in  virtue  thereof,  so  far  as 
inconsistent  with  the  present  Act,  are  hereby  repealed  ;  and  this  Act  may 
be  amended  or  repealed  by  any  Act  to  be  passed  during  the  present 
session  of  Parliament^  and  may  be  cited  as  the  ''  Confirmation  and  Pro- 
bate Act,  1858." 

20.  [Interpretathn  ofterms.'] — The  word  ''commissary"  shall  include 
commissary-depute,  and  the  term  "  commissary-clerk"  shall  include  com- 
missary-clerk-depute. 


SCHEDULES  to  which  the  foregoing  Act  refers. 


SOHEDITIiE  (A). 

Form  of  a  Petition  for  appointment  of  an  executor  to  a  deeeaaed  pereon. 

Unto  the  honourable  the  CommiBsary  of  [epeeify  the  eounty]^ 
the  Petition  otAJB  {here  name  and  design  the  petitioner}  ; 

Humbly  sheweth, 

That  the  late  C  D  [here  name  and  design  the  deceased  person  to  vhom  an 
executor  is  sought  to  be  appointed]  died  at  [specify  place"]  on  or  about  the  [<pec(fy 
date]f  and  had  at  the  time  of  his  death  his  ordinary  or  principal  domicile  in 
the  county  of  \spec^  county,  or  '^furth  of  Scotland,"  or  ''without  any 
fixed  domicile,"  or  *^  without  any  known  domicile,"  as  the  ease  may  be]. 

That  the  petitioner  is  the  only  son  and  next  of  kin  [or  state  what  other 
relationship,  character,  or  title  the  paitioner  has,  giving  him  right  to  (q>plyfor  the 
appointment  of  executor]. 

Hay  it  therefore  please  your  Lordship  to  deoem  the  petitioner  execa- 
tor-datiye  qua  next  of  kin  to  the  said  CD  [or  state  the  other  character 
in  which  the  petitioner  claims  to  be  appointed  executor], 

Aooording  to  Justice,  Ac. 

[Signed  by  tA€  Petitioner  or  his  AgenL] 
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SCHEDULE  (B). 

£oU  of  Petiiiona  for  the  appointment  of  Executors  in  Commi8$ary  Courts  in 

Scotland. 


County. 

Name  and  Designa- 
tion of  Petitioner. 

Titie  of 
Petitioner. 

Next  of 
Kin. 

Name  and  Designa- 
tion of  Defimct 

Place  and  Date 
of  Birth. 

Edinburgh 

A  B,  Writer, 
in  Edinburgh. 

0  Z>,  Merchant 
in  Edinburgh. 

No.    George 
Street,  Edin- 
burgh,     1st 
Januaryl857. 

SCHEDULE  (C). 

Form  of  Certificate  by  Commissary  Clerk  of  PubUeation  of  a  Fetitumfor  the 

appointment  of  an  Executor, 

Ij  A  B,  Commissary  Clerk  [or  **  Commissary  Clerk  Depute,"  as  the  ease 
may  6e,]  of  the  county  of  [specify  county"],  hereby  certify  that  this  petition 
was  intimated  by  afiEizing  a  copy  thereof  on  the  door  of  the  Court-house  [if 
some  other  place  has  been  directed  by  the  commissary,  specify  t/],  on  the  [specify 
dots'],  and  by  being  published  by  the  Keeper  of  the  Record  of  Ediotal  Cita- 
tions at  Edinburgh,  in  the  printed  roll  of  petitions  for  the  appointment  of 
executors  in  the  Commissary  Courts  of  Scotland,  printed  and  published  on 

[specify  date], 

AB. 


SCHEDULE  (D). 

Form  of  a  Testament'Daiive  or  Confirmation  of  the  Executor  of  a  person  who  has 

died  without  naminy  one. 

I,  A  B,  commissary  of  the  county  of  [specify  county],  considering  that  by 
my  decree,  dated  [specify  date],  I  decerned  C  D  exeoutor-datiTe  qua  next-of 
kin  [or  other  character,  as  the  case  may  be,]  of  the  late  EF,  who  died  at  [spedfi 
pHaee],  on  [specify  date],  and  seeing  that  the  said  C  D  has  since  giyen  up  on 
oath  an  inyentoxy  of  the  personal  estate  and  effects  of  the  said  E  Fat  the 
time  of  his  death  situated  in;  Scotland  [or  situated  in  Scotland  and  England, 
or,  in  Scotland  and  Ireland,  or  in  Scotland,  England,  and  Ireland,  as  the  ease 
may  be,]  amounting  in  yalue  to  pounds,  which  inventory 

has  been  recorded  in  my  court  books,  of  date  [specify  date],  and  that  he  has 
likewise  found  caution  for  his  acts  and  intromissions  as  executor :  Therefore 
I,  in  Her  Majesty's  name  and  authority,  make,  constitute,  ordain,  and  oon- 
flnn  the  said  C  D  executor-dative  qua  [spedfy  character]  to  the  defunct,  with 
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full  power  to  him  to  uplift,  receiye,  admixiister,  and  dispose  of  the  said  per- 
sonal estate  and  effects,  and  grant  disohaziges  thereof,  if  needful  to  pnisae 
therefor,  and  generally  eyeiy  other  thing  oonceming  the  same  to  do  that  to 
the  office  of  executor-dative  qua  Itpeeify  character]  is  known  to  belong ;  pro- 
viding always,  that  he  shall  render  just  count  and  reckoning  for  his  intro- 
missions therewith  when  and  where  the  same  shall  be  legally  required. 

Given  under  the  seal  of  office  of  the  commissariot  [tpceify  eciimiy\  and 
signed  by  the  clerk  of  court  at  [tpeeify  plaee]^  the  [tpecify  date]. 

To  be  eiffned  by  the  commieeary-tlerk  or  hit  dqntte,  and 
eealed  with  the  teal  of  office. 


SCHEDULE  (E). 
Form  of  a  Testament  Teetamentar  or  Confirmation  of  an  Executor- 

Nominate. 

I,  A  B,  commissary  of  the  county  of  [epecify  county],  considering  that  the 
late  C  D  died  at  {specify  place],  upon  [j^^ify  date],  and  that  by  his  last  will 
[or  other  writing  containing  the  nomination  of  executor],  dated  [epecify  date],  and 
recorded  in  my  court  books  upon  [epedfy  date],  the  said  C  D  nominated  and 
appointed  ^  ^  to  be  his  executor,  and  that  the  said  E  F  has  given  up  on 
oath  an  inventory  of  the  personal  estate  and  effects  of  the  said  C  JD  at  the 
time  of  his  death  situated  in  Scotland  [or  situated  in  Scotland  and  England, 
or  situated  in  Scotland  and  Ireland,  or  situated  in  Scotland,  England,  and 
Ireland,  at  the  cote  may  be],  amounting  in  value  to  pounds, 

which  inventory  has  likewise  been  recorded  in  my  court  books  of  date  [j^^tcify 
date] :  Therefore  I,  in  Her  Majesty's  name  and  authority,  ratify,  approve, 
and  confirm  the  nomination  of  executor  contained  in  the  foresaid  last  will  [or 
other  writing  containing  the  nomination  of  executor]  ;  and  I  give  and  commit  to 
the  said  E  F  full  power  to  uplift,  receive,  administer,  and  dispose  of  the 
said  personal  estate  and  effects,  grant  discharges  thereof,  if  needful  to  pursue 
therefor,  and  generally  every  other  thing  concerning  the  same  to  do  that  to 
the  office  an  executor-nominate  is  known  to  belong ;  providing  always,  that 
he  shall  render  just  count  and  reckoning  for  his  intromissions  therewith 
when  and  where  the  same  shall  be  legally  required. 

Given  under  the  seal  of  office  of  the  commissariot  of  [tpeeify  county\ 
and  signed  by  the  clerk  of  court  at  [tpeeify  place],  the  [tpeeify  daW]^ 

To  be  tigned  by  the  comnUttary-derk  or  hit  depute,  and 
tealed  with  the  teal  of  office. 


SCHEDULE  (F). 

1,  A  B,  oommissaiy-derk  [or  commissary-derk-depute]  of  the  county  of 
Edinburgh,  hereby  certify  that  this  grant  of  probate  has  [or  these  letters  of 
administration  have]  been  produced  in  the  commissary  court  of  the  said 
ooanty,  and  that  a  copy  thereof  has  been  deposited  with  me. 
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ACT  of  SEDERUNT  to  regulate  Proceedings  before  Com- 
missaries,  and  the  Fees  of  Clerks  of  Commissary  Courts, 
under  the  Act  of  Parliament  21st  and  22d  Yict.  cap.  56. 
—19th  Ma/rch  1859. 


The  Lords  of  Council  and  Session,  in  pursuance  of  the  powers  vested  in 
them  by  the  said  Act,  do  hereby  enact  and  declare — 


1.    That  when  a  petition  is  pre- 
sented to  the  commissary  for  the  ap- 
pointment of  an  executor,  the  com- 
missary derk   of   Edinburgh    shall 
transmit,  in  a  safe  and  convenient 
manner,  and  the  other  commissary- 
clerks  shall  transmit,   through  the 
post-offlce,  to  the  keeper  of  the  re- 
cord of  edictal  citations  at  Edinburgh, 
a  note  specifying  the  names  and  de- 
signations of  the  petitioner,  and  of 
the  deceased  person,  the  place  and 
date  of  his  death,  and  the  character 
in  which  the  petitioner  seeks  to  be 
decerned  executor;  and  the  said  note 
of  particulars  shall    be    framed  as 
nearly  as  may  be  in  the  form  of 
Schedule  (B)  annexed  to   the  said 
Act,  and  shall  be  dated  and  sub- 
scribed by  the  commissary-clerk. 

2.  That  the  keeper  of  the  record 
of  edictal  citations  shall  transmit, 
through  the  post-office,  to  the  com- 
missary-clerk^ a  certified  copy  of  the 
printed  and  pubUshed  particulars,  in 
the  form  of  Schedule  (B)  annexed 
to  the  said  Act,  and  which  copy  shall 
be  dated  and  subscribed  by  the  said 
keeper,  and  the  said  certified  ab- 
stracts shall  be  preserved  by  the 
commissary-clerk,  and  made  patent 
to  all  persons  desiring  to  see  the 
same,  on  payment  of  &e  fee  speci- 
fied in  the  table  hereto  annexed. 

3.  That  the  copies  of  the  abstracts 
of  petitions  for  the  appointment  of 
an  executor  shall  be  printed  by  the 
keeper  of  the  record  of  edictal  cita- 
tions, and  sold  to  the  public  at  such 
prices  as  may  be  estimated  to  be 
sof&dent  to  pay  the  expense  of 
printing  the  same ;  and  the  printing 
and  sale  of  the  said  abstracts  shall  be 
subject  to  the  same  regulations  as 


those  applicable  to  the  minute  book 
and  record  of  edictal  citations,  by 
the  22d  section  of  the  Act  1  and  2 
Vict.  c.  118. 

4.  That  the  certificate  of  intima- 
tion to  be  granted  by  the  conmiis- 
sary-derk,  in  terms  of  section  5  and 
Schedule  (0)  of  the  Act,  shall  be 
dated,  and  date  of  the  certificate 
shall  regulate  the  time  when  the 
petition  for  appointment  of  an  exe- 
cutor may  be  called  in  court,  in  tenns 
of  section  6  of  the  Act. 

5.  That  when  a  second  petition 
for  confirmation  is  presented  in  re- 
ference to  the  same  personal  estate, 
intimation  shall  be  made  to  the 
party  who  presented  the  first  peti- 
tion, in  terms  of  the  5th  section  of 
the  Act;  and  in  all  other  respects 
the  procedure  regarding  such  second 
petition'  shall  be  the  same  as  that 
directed  by  the  Statute  and  this  Act 
in  regard  to  a  first  petition. 

6.  That  when  a  party  shall  be 
desirous  to  include  in  the  inventory 
of  the  personal  estate  and  effects  of 
any  person  who  shall  have  died 
domiciled  in  Scotland,  any  personal 
estate  or  effects  of  the  deceased  situ- 
ated in  England  or  in  Ireland,  or 
both,  a  statement  to  that  effect  shall 
be  made,  either  in  the  original  peti- 
tion for  appointment  of  an  executor, 
or  in  a  separate  petition  to  be  pre- 
sented to  the  commissary. 

7.  That  the  certificate  to  be  granted 
by  the  commissary-derk  of  the 
county  of  Edinburgh  upon  grants  of 
probate  and  administration,  in  terms 
of  section  14  and  Schedule  (F)  of 
the  Act,  shall  be  dated  as  weU  as 
subscribed  by  him. 

8.  That  all  copies  of  probates  or 
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letters  of  administration  deposited 
with  the  comnussary-clerk  of  the 
county  of  Edinburgh,  tinder  the  14th 
section  of  the  said  Act,  shall  be  made 
patent  to  all  persons  desiring  to  see 
the  same,  on  payment  of  the  fee 
specified  in  the  table  hereto  annexed ; 
and  when  required,  the  said  com- 
missary-clerk shall  Ornish  copies  or 
excerpts  of  said  documents  on  pay- 
ment of  the  fee  specified  in  the  said 
table. 

9.  That  the  practitioners  in  the 
commissary  courts  shall  be  entitled 
to  charge  the  fees  contained  in  the 
table  authorised  by  the  Act  of  Sede- 
runt of  10th  March  1849,  so  far  as 
applicable  to  the  proceedings  under 
the  said  Act  of  21  and  22  Vict., 
c.  56. 

10.  That  from  and  after  the  1st 
day  of  April  next  the  clerks  of  all 

And  the  Lords  appoint  this  Act,  and  the  relative  Table  of  Fees,  to  be 
inserted  in  the  Books  of  Sederunt,  and  printed  and  published  in  common 
form.  (Signed)         Dun.  M^bill,  I.P.D. 


commissary  courts  shall  be  entitled 
to  charge  the  fees  specified  in  the 
table  hereto  annexed,  until  the  same 
shall  be  altered  in  terms  of  law,  and 
no  other  or  higher  fees  shall  be 
charged  by  them. 

11.  That  the  said  clerks  and  their 
successors  in  office,  shall  enter  in  a 
book  to  be  kept  by  them  for  the 
purpose,  an  accurate  account  of 
the  whole  fees  and  emoluments  re- 
ceived by  them  from  the  commence- 
ment of  this  Act,  and  shall,  on  the 
1st  of  April  in  each  year,  or  within 
ten  days  thereafter,  transmit  to  the 
Queen's  Remembrancer  in  Exchequer 
an  abstract  of  the  fees  and  emolu- 
ments received  by  them  for  the  year 
immediately  preceding,  in  order  that 
the  amount  of  such  fees  and  emolu- 
ments may  be  known. 


TABLE  OF  FEES  FOR  CLERKS  OFj^  COMMISSARY  COURTS. 

I. — In  Applieationt  for  Appointtnentt  of  Executors-dative ,  and  other     £  «.   d. 
Procedure,  under  the  Act  21  and  22  Vict,  c,  56  : — 

1.  For  receiving,  examining,  and  marking  each  petition  for 

the  appointment  of  an  executor-dative,  affixing  copies 
thereof,  framing  and  transmitting,  free  of  charge,  the 
abstract  thereof  to  the  Keeper  of  the  Record  of  Edictal 
Citations,  receiving  and  examining  abstract  published  by 
said  keeper,  writing  the  certificate  of  intimation  on  the 
principal  petition,  including  fee  on  the  decree-dative ; — 

2.  And,  in  addition,  when  a  second  petition  is  presented,  be- 

sides the  above  fees  on  such  second  petition,  if  the  clerk 
shall  be  directed  to  intimate  .the  same,  for  such  intima- 
tion,          


n. — Inventoriea,  Confirmaiiont,  and  other  Official  Lunneze : — 

8.  For  receiving  and  examining  inventories,  with  relative  oath, 
and  for  receiving  and  examining  testamentary  writings 
containing  appointment  of  executors  and  rdative  inven- 
tory and  oath : — 
When  the  amoimt  of  the  inventory  is  under  £100 

£100  and  under    200 
200        ...  300 


0  10    0 


0     2     6 


0  2  6 
0  3  6 
0    6*   O 
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When  the  amotmt  of  the 

inyentory  is  £300  and  under  £500 

500        ...  700 

700        ...        1,000 

1,000        ...        8,000 

3,000         ...        5,000 

5,000         ...      10,000 

10,000         ...      20,000 

20,000         ...      40,000 

40,000  and  upwards, 

4.  For  expeding  confirmationB — 

a,  Testaments-dative,  for  all  the  duties  (besides  the 
charge  for  writings,  see  Art.  7), 
Eiks  thereto  at  same  rate. 

6.  Testaments  testamentar, 

When  the  amount  of  the  inventory  is  under  £50 

£50  and  under    100 


0     7 

0 

0     8 

0 

0  10 

0 

0  12 

6 

0  15 

0 

1     0 

0 

1  10 

0 

2    0 

0 

8    0 

0 

•N 


200 

300 

500 

1,000 

2,000 

8^000 

4,000 

5,000 

10,000 

20,000 

40,000 


100 

200 

300 

600 

1,000 

2,000 

3,000 

4,000 

6,000 

10,000 

20,000 

40,000  and  upwards, 
Eiks  to  testaments  testamentar  at  same  rates. 

5.  For  making  out  and  receiving  bonds  of  caution — 

When  the  caution  is  under  j£200 

£200  and  under  £500 

500  and  upwards,  

6.  For  restriction  of  caution,  including  the  deliverance,  and 

receiving  and  marking  productions,        .... 

7.  For  writing,  viz. — 

For  recorded  testaments,  inventories,  and  all  other  mat- 
ters required  to  be  recorded ;  for  extracts  and  copies 
from  records,  extracts  of  inventories  or  testaments, 
including  certificate  on  certified  copies,  and  generally 
for  all  writings,  per  sheet  of  writing  or  printing, 

Noix. — Every  sheet  to  contain  250  words :  one  sheet  to  be 
charged  when  the  whole  writing  does  not  exceed 
250  words,  and  if  there  be  any  remaining  number 
of  words  after  calculating  the  number  of  sheets  of 
250  words  each,  such  remainder  to  be  charged  as 
an  additional  sheet. 

8.  To  the  Commissary  Clerk  of  Edinburgh — 

a.  For  collation  of  English  and  Irish  Probates,  or  letters 

of  administration,  per  sheet  of  250  words, 

b.  For  entering  abstracts  of  such  probates,  or  letters  of 

administration  in  the  commissary  books,  and  grant- 
ing certificate,  in  form  of  Schedule  (F), 


£  «.    d. 


0    3    0 


0 
0 
0 
0 
0 


0 
6 
0 
0 
0 


0 
0 


1 

2 

4 

5 

7 

0  10     0 
0  12     6 

0  16     0 

1  0 
1     6 

1  10     0 

2  0     0 

4  0     0 

5  0     0 


0     5  0 

0     7  0 

0  10  0 

0     2  6 


0     1     G 


0    0    2 


0  10    6 
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9.  For  furnishing  materials  for  and  appending  the  Seal  of  i 

Court  to  oonfirmations  and  other  writs, 

10.  Attendance  at  sealing  repositories  or  oUier  similar  busi- 

ness (exclusive  of  tibe  fee  for  marking  the  petition),  per 
hour, 

11.  For  searches : — 

a.  For  giving  inspection  of  any  of  the  Becordsof  Court, 

and,  in  Edinburgh,  of  any  copy  probate  lodged  with 
the  clerk,  each  case,  when  not  exceeding  five  years 

back, 

If  beyond  five  years,  

b.  For  searching  for  a  process  or  any  particular  docu- 

ment, when  the  seuroh  is  made  by  Uie  clerk,  includ- 
ing certificate  of  search,  when  required.    If  beyond 
one  year,  and  not  exceeding  five. 
Five  years  and  upwards,  

12.  For  certificates  of  registration  of  testamentary  and  other 

documents, 

13.  For  each  caveat, 


nL — Judicial  BwmeM : — 

14.  For  receiving,  and  marking,  and  calling  every  summons 

or  original  petition,  others  than  those  under  No  1, 
16.  For  every  defence,  answer,  and  reply,       .... 

16.  For  receiving  and  marking  each  set  of  productions,  except 

the  first, 

17.  For  each  deposition  of  a  witness,  including  attendance  at 

proofs,  

18.  For  lending  or  receiving  back  process,  and  comparing  the 

same  with  the  inventory,  and  scoring  the  receipt, 

19.  For  diligence  to  cite  witnesses,  writing  included, 

20.  For  second  ditto  do., 

21.  For  arrestments  and  loosing  of  ditto,  each, 

22.  For  caption  to  compel  production  of  process,  . 

28.  For  marking  intimation  of  sists  on  bills  of  advocation,  and 
sisting  procedure,  

24.  For  each  deliverance  or  decree,  except  those  under  Nos.  1 

and  6,  

25.  For  edicts  of  curatory, 

26.  For  an  act  of  curatory,  per  sheet, 

27.  For  extracts  (judicial),  per  sheet, 


£  «.    d. 


0    10 


0    6     8 


0 

1 

0 

0 

2 

6 

0 

2 

6 

0 

6 

0 

0 

2 

6 

0 

2 

6 

0 
0 


0  2     6 

0  10 

0  10 

0  10 

DtTH.  M*N«itL,  LP.D. 


0 
0 
0 
0 
0 


1     0 
1     0 


0    0     6 
0    0    9 


0  6 

1  0 
1  6 
1  0 
0  6 


0    2     6 


38  &  39  Vict.  c.  41.— An  ACT  for  the  relief  of  Widows  and 
Children  of  Intestates  in  Scotland  where  the  personal 
estate  is  of  small  value. — 19  July  1875. 

Whereas  many  poor  persons  die  intestate  in  Scotland  posaeaaed  of 
peraonal  estate  of  small  amount,  and  it  is  desirable  to  increase  the  &ci]itieB 
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for  expeding  confinnation  to  such  estate  and  effects,  and  to  reduce  the 
expense  attending  the  same : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  [Short  Hti4J] — This  Act  may  be  cited  for  all  purposes  as  the 
Intestates  Widows  and  Children  (Scotland)  Act,  1875. 

2.  [Extent  of  Act.]— This  Act  shall  extend  to  Scotland  only. 

3.  [Where  ettate  does  not  exceed  £150,  widow  or  children  mcey  appfy  to 
commiisary-clerh  tofU  up  inventory  and  expede  am>£nna<um.]— Where  the 
whole  personal  estate  and  effects  of  an  intestate  dying  domiciled  in  Scot^ 
land  shall  not  exceed  in  value  the  sum  of  one  hundred  and  fifty  pounds, 
his  widow  or  any  one  or  more  of  his  children,  or  in  the  case  of  an  intes- 
tate widow  any  one  or  more  of  her  children,  may  apply  to  the  commissary- 
clerk  of  the  county  within  which  the  intestate  was  domiciled  at  the  time 
of  death ;  and  the  said  commissary-clerk  shall  prepare  and  fill  up  an 
inventory  and  relative  oath,  as  nearly  as  may  be  in  the  form  of  Schedule 
(A)  appended  to  this  Act,  and  shall  take  the  oath  of  the  applicant  thereto, 
and  on  caution  being  found  by  the  applicant  according  to  the  practice  of 
the  commissary  court  shall  proceed  to  record  said  inventory  and  expede 
confirmation  in  the  form  as  nearly  as  may  be  of  Schedule  (B)  annexed  to 
this  Act,  and  shall  deliver  the  same  to  the  applicant  without  the  payment 
of  any  fee  therefor  save  as  is  provided  in  Schedule  (C)  annexed  to  this 
Act :  Provided  always,  that  where  the  value  of  the  said  estate  and  effects 
exceeds  the  sum  of  one  hundred  pounds  the  said  inventory  shall  be  duly 
stamped  before  being  recorded ;  and  such  confirmation  shall  have  the  same 
force  and  effect  as  that  prescribed  in  Schedule  (D)  annexed  to  the  Act  of 
the  twenty-first  and  twenty-second  Victoria,  chapter  fifty-six  ;  and  where 
such  confirmation  shall  contain  English  or  Irish  estate  the  RegLstrar  of 
any  Probate  Court  in  England  or  Ireland  shall  affix  the  seal  of  the  said 
court  thereto  on  the  confirmation  being  sent  to  bim  by  the  commissary 
derk  for  that  purpose,  enclosing  a  fee  of  two  shillings  and  sixpence. 

4.  [Proof  of  identity  and  relationship  may  he  required,'] — The  commissary 
clerk  of  the  county  may  require  such  proof  as  he  may  think  sufficient  to 
establish  the  identity  and  relationship  of  the  applicant. 

5.  [Commissary-cUrh  may  refuse  to  proceed  if  not  satisfied  thai  whole 
estate  not  more  than  £150.]— If  the  commissary-clerk  of  the  county  has 
reason  to  believe  that  the  whole  personal  estate  and  effects  of  which  the 
intestate  died  possessed  exceeds  in  value  one  hundred  and  fifty  pounds,  he 
shall  refuse  to  proceed  with  the  application  until  he  is  satisfied  as  to  the 
real  value  thereoL 

6.  [Commissary<lerh  may  administer  oath.  " Commissary-clerh^^  to 
include  ^*  commissary-derh-dqnUe,] — ^All  commissary-clerks  shall  for  the 
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pxLTpose  of  this  Act  have  power  and  are  hereby  authorised  to  administer 
oaths  and  to  take  declamtions  and  affirmations.  The  term  '^  commissaiy- 
clerk  "  shall  throughout  this  Act  include  "  commissaiy-clerk-depute." 

7.  [Procedure  cmdfees  under  this  Act  to  be  regulated  by  Act  of  Sede^ 
runt.] — Any  rules  and  orders  and  tables  of  fees  requisite  for  carrying  this 
Act  into  operation  shall  be  framed  and  may  from  time  to  time  be  altered 
by  the  Court  of  Session  by  Act  of  Sederunt ;  but  the  total  amount  to  be 
charged  to  applicants  shall  not  in  any  case  exceed  the  sums  mentioned  in 
the  Schedule  (C)  annexed  to  this  Act 

8.  [Inventory  duty  not  affected  by  this  Act] — Provided  always,  that 
nothing  herein  contained  shall  be  construed  to  affect  any  duty  now  pay- 
able on  inventories  of  personal  estate. 


SCHEDULE  (A). 

FOBM  OT  IkvXKTOBT  AND  BELATTVX  OaTH. 

Inventobt  of  the  Personal  Estate,  wheresoever  situated,  of  [name  and 
detcription  of  deceased]  who  died  at  on  the 

day  of  18 


Scotland. 

1.  Cash  in  the  house         .... 

2.  Household  furniture  and  other  effects  in  the 

deceased's  house     .  .  .  . 

8.  Stock  in  trade  and  other  effects  belonging  to 

deceased  ..... 
4.  Sum  in  bank;  viz.,  [tpedfy  it,  with  intereet 

thereon  to  date  of  oath  to  Inventory],* 

*[Add  any  other  estate  in  the  usual  form.] 


At  ,  the  day  of  One 

thousand  eight  hundred  and  ,  in  presence  of 

Esquire,  commissary-clerk  of  the  commissariot  of 

Appeared  [name  and  description  of  cpplieant],  who,  being  solemnly  sworn  and 
examined,  depones,  that  the  said  died  at 

upon  the  day  of  ,  and 

had  at  the  time  of  his  [or  her]  death  his  [or  her]  ordinary  or  principal 
domicile  in  the  county  of  :  That  the  deponent  is  the 
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[widow  or  son  or  daughter]  of  the  said  deceased 

and  is  desirotLS  to  enter  upon  the  possession  and  management  of  the 
deceased's  estate  as  his  [or  her]  executor :  That  the  deponent  does  not  know 
of  any  testamentary  settlement  or  writing  relative  to  the  disposal  of  the 
deceased's  personal  estate  or  effects,  or  any  part  thereof:  That  the  fore- 
going inyentoiyy  signed  by  the  deponent  and  the  said 
as  relative  hereto,  is  a  full  and  complete  inventory  of  the  personal  estate  and 
effects  of  the  said  deceased  wheresoever  situated  and 

belonging  or  due  to  him  [or  her]  beneficially  at  the  time  of  his  [or  her]  death, 
in  so  far  as  the  same  has  come  to  the  deponent's  knowledge :  That  the  value 
at  this  date  of  the  said  personal  estate  and  effects,  including  the  proceeds 
accrued  thereon  down  to  this  date,  does  not  exceed  £150  sterling:  That 
confirmation  of  the  said  personal  estate  in  Scotland  [England  and  Ireland  at 
the  ease  may  he]  is  required  in  favour  of  deponent.  All  which  is  truth,  as 
the  deponent  shall  answer  to  Gk)d. 


SCHEDULE  (B). 

FOBM     07     GONFXBMATION. 

Confirmation  Utued  under  the  Act  88  j*  39  Vict.  e.  41. 

CoNFXBMATiON  Dativs  of  A  B,   who  resided  at  {name  and  deeeription  of 
deeeated]. 

The  said  A  B  had  pertaining  and  resting  owing  to  at  the  time  of 

his  [or  her]  decease, 

[Take  in  inventory  of  estate  to  be  confirmed,'] 

I  ,  Esquire,  Oommissary  of  the  county  of 

,  considering  that  the  said  A  B  died  at  , 

on  ,  and  had  at  the  time  of  death  his  [or  her]  ordinary  or 

principal  domicile  in  the  county  of  And  seeing  that 

C7  />  his  [widow,  or  son,  or  daughter,  or  her  son  or  daughter]  has  given  up, 
on  oath,  an'  inventory  of  the  personal  estate  and  effects  of  the  said  AB  at 
the  time  of  death,  including  the  proceeds  accrued  thereon  to  date  of  oath, 
situated  in  Scotland  [England  and  Ireland,  ae  the  ease  may  be"],  amounting  in 
value  to  ,  and  has  deponed  that  the  whole  x>ersonal  estate 

and  effects  of  the  said  AB  does  not  exceed  in  value  £150,  which  inventory, 
as  before  written,  has  been  recorded  in  my  court  books,  of  date 
and  that  has  [or  have]  likewise  found  caution  for  acts  and 

intromissionB  as  executor  [or  executors].  Therefore  I,  in  Her  Majesty's 
name  and  authority,  decern,  make,  constitute,  ordain,  and  confirm  the  said 
C  D  executor  [or  executors]  dative  qua  [relict  or  next  of  kin]  to  the 
deceased,  with  full  power  to  to  uplift,  receive,  administer,  and 

dispose  of  the  said  personal  estate  and  effects,  and  grant  discharges  thereof, 
if  needful  to  pursue  therefor,  and  generally  every  other  thing  concerning  the 
same  to  do  that  to  the  office  of  executor  dative  qua 
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IB  known  to  belong :  Proyiding  always,  that  ahaU  xender  Just 

oount  and  reckoning  for  intromiasionB  therewith,  when  and  wheie 

the  same  ahall  be  legally  required, 

GiTen  tinder  the  seal  of  offloe  of  the  commisaariot  of 
and  signed  by  the  clerk  of  court  at  ,  the 

day  of  One  thousand  ei^t 

hundred  and 

CommUaarff-Olerk, 


SCHEDULE  (C). 


'Where  the  whole  estate  and  effects  of  the  intestate  shall  not  exceed  in  vahie 
twenty  pounds,  the  sum  of  five  shillings,  and  where  the  whole  estate  and 
effects  shall  exceed  in  yalue  twenty  pounds,  the  sum  of  fiye  shillings  and  the 
farther  sum  of  one  shilling  for  eveiy  ten  pounds  or  fraction  of  ten  pounds 
by  which  the  value  shall  exceed  twenty  pounds. 
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PART    VI. 


APPEALS  TO  HIGHER  COURTS. 


20  C^eo.  IL  c.  43. — An  ACT  for  taking  away  and  abolishing 
.  the  Heritable  Jurisdictions  in  that  part  of  Great  Britain 
called  Scotland;  and  for  making  satisfaction  to  the 
Proprietors  thereof ;  and  for  restoring  such  Jurisdictions 
to  the  Crown ;  and  for  making  more  effectual  provisions 
for  the  Administration  of  Justice  throughout  that  part 
of  the  United  Kingdom,  by  the  King's  Courts  and 
Judges  there;  and  for  obliging  all  persons  acting  as 
Procurators,  Writers,  or  Agents  in  the  Law  in  Scotland 
to  take  the  Oaths ;  and  for  rendering  the  Union  of  the 
two  Kingdoms  more  complete. 

34.  [PersoHS  aggrieved  by  sentence,  <hc,,  of  the  Sheriff-Cottrt,  in  criminal 
cases^  not  inferring  loss  of  Hfe  or  demembration^  or  in  dvil  where  the  sum  did 
not  exceed  £12,  may  appeal  to  the  next  Circuit  Court.l — ^And  to  the  end  that 
the  jniifldiction  of  the  Circuit  CoTuts,  in  that  part  of  Qreat  Britain  called 
Scoikmd,  may  be  rendered  more  UBeM  and  beneficial  to  his  Majeety'B 
Bubjects  in  that  part  of  the  United  Kingdom, — Be  it  farther  enacted,  by 
the  authority  aforesaid,  that  it  shall  and  may  be  laiidtil  to  and  for  any 
party  or  parties,  conceiving  himself  or  themselves  aggrieved  by  any 
interlocutor,  decree,  sentence,  or  judgment  of  the  Sheriff's  or  Stewart's 
Court  of  any  county,  shire,  or  stewartry,  or  of  the  courts  of  any  royal 
borough,  or  burgh  of  regality,  or  barony,  or  of  any  court  of  any  Baron,  or 
other  heritor  having  such  jurisdiction,  as  is  not  hereby  abrogated  or  taken 
away,  where  such  interlocutor,  decree,  sentence,  or  judgment  shall  be 
concerning  matters  criminal,  of  whatever  nature  or  extent  the  same  may 
be,  except  all  cases  which  infer  the  loss  of  life  or  demembration,  or  in 
matters  civil,  where  the  subject  matter  of  the  suit  did  not  exceed  in 
value  the  sum  of  Twelve  pounds  sterling,  to  complain,  and  seek  relief 
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against  the  same,  by  appeal   to  the  next   circuit  court  of  the  circuit 
wherein  such  county,  shire  or  stewartry,  royal  buigh^  or  buigh  of  regality 
or  barony,  or  such  barony  or  estate  shall  lie,  so  as  no  such  appeal  be  com- 
petent before  a  final  decree,  sentence,  or  judgment  pronounced  ;  and  such 
appeal  it  shall  be  lawful  for  the  party  conceiving  himself  aggrieved  to 
take  and  enter  in  open  Court  at  the  time  of  pronouncing  such  decree, 
judgment,  or  sentence,  or  at  any  time  thereafter,  within  ten  days,  by 
lodging  the  same  in  the  hands  of  the  clerk  of  court  [Copy  to  be  d^ 
livered  to  the  respondents],  and  serving  the  adverse  party  with  a  duplicate 
thereof  personally,  or  at  his  dwelling-house,  or  his  procurator  or  agent 
in  the  cause,  and  serving  in  like  manner  the  inferior  judge  himself,  in 
case  the  appeal  shall  contain  any  conclusion  against  him  by  way  of 
censure,  or  reparation  of  damages,  for  alleged  wilful  injustice,  oppres* 
sion,  or  other  malversation ;  and  such  service  shall  be  sufficient  sum- 
mons to  oblige  the  respondents  to  attend  and   answer  at  the  next 
Circuit  Court  which  shtdl  happen  to  be  held  fifteen  days  at  least  after 
such  seiTice  [Circuit  Court  to  proceed  in  a  su/mmary  way  in  hearing 
appeals,  and  to  award  real  costs']  ;  and  thereupon  the  Judge  or  Judges  at 
such  Circuit  Court  shall  and  may  proceed  to  cognosce,  hear,  and  deter- 
mine any  such  appeal  or  complaint,  by  the  like  rules  of  law  and 
justice  as  the  Court  of  Session  or  Court  of  Justiciary  respectively  may 
now  cognosce  and  determine  in  suspensions  of  the  interlocutors,  decrees, 
entences,  or  judgments  of  such  inferior  courts ;  but  the  said  Circuit 
Court  shall  proceed  therein  in  a  sununaiy  way ;  and  in  case  they  shall 
find  the  reasons  of  any  such  appeal  not  to  be  relevant,  or  not  instructed, 
or  shall  determine  against  the  party  so  complaining  or  appealing,  the 
said  Judge  or  Judges  shall  condemn  the  appellant  or  complainer  in  such 
costs  as  the  Court  shall  think  proper  to  be  paid  to  the  other  party,  not 
exceeding  the  real  costs  bona  fide  expended  by  such  party ;  and  the  decree, 
sentence,  or  judgment  of  such  Circuit  Court,  in  any  of  the  cases  aforesaid, 
shall  be  final. 

36.  [Appellants  to  give  band^amfsecurity.  Clerk  of  the  Court  cmstoerablefor 
the  security,] — Provided  always  that,  wherever  such  appeal  shall  be  brought, 
such  complainer,  at  the  same  time  he  enters  his  appeal  as  aforesaid,  shaU 
lodge  in  the  hands  of  the  derk  of  court  from  which  the  appeal  is  taken, 
a  bond  with  sufficient  cautioner  for  answering  and  abiding  by  the  judg- 
ment of  the  Circuit  Court,  and  for  paying  the  costs,  if  any  shall  be  by  that 
Court  awarded ;  and  the  clerk  of  court  shall  be  answerable  for  the  suffi- 
ciency of  such  acutioner. 

37.  [Circuit  Courts  not  being  able  to  determine  appealy  to  cerHJy  the  same 
to  the  Court  of  Session,] — Provided  always,  and  it  is  hereby  enacted  by 
the  authority  aforesaid,  that  in  case  such  Circuit  Court  shall,  in  cognoscing 
or  proceeding  upon  such  appeal,  find  any  such  difficulty  to  arise,  that  by 
means  thereof  such  Circuit  Court  cannot  proceed  to  the  detennination  of 
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the  same  consistently  with  justice  and  the  nature  of  the  case  ;  in  any  such 
case,  and  not  otherwise,  it  shall  and  may  be  lawful  to  and  for  such  Circuit 
Court  to  certify  such  appeal,  together  with  the  reasons  of  such  difficulty,  and 
the  proceedings  thereupon  had  before  such  Circuit  Court,  to  the  Court  of 
Session  or  Court  of  Justiciary  respectively;  which  Courts  are  hereby 
respectively  authorised  and  required  to  proceed  in  and  determine  the 
same. 


6  Oeo,  IV.  c.  120. — ^An  ACT  for  the  better  regulating  of  the 
Forms  of  Process  in  the  Courts  of  Law  in  Scotland. — 
5th  July  1825. 

40.  [InUrloaUor  of  Court  of  Session  on  proof  ta^en  in  inferior  courts,  to 
be  final  as  to  findings  of  fact] — And  be  it  further  enacted,  Th&t  when  in 
causes  commenced  in  any  of  the  courts  of  the  Sheriffs,  or  of  the  magistrates 
of  burghs,  or  other  inferior  courts,  matter  of  fact  shall  be  disputed,  and  a 
proof  shall  be  allowed  and  taken  according  to  the  present  practice,  the 
Court  of  Session  shall,  in  reviewing  the  judgment  proceeding  on  such 
proof,  distinctly  specify  in  their  interlocutor  the  several  facts  material  to 
the  case  which  they  find  to  be  established  by  the  proof,  and  express  how 
far  their  judgment  proceeds  on  the  matter  of  fact  so  found,  or  on  matter 
of  law,  and  the  several  points  of  law  which  they  mean  to  decide  ;  and  the 
judgment  on  the  cause  thus  pronounced  shall  be  subject  to  appeal  to  the 
House  of  Lords,  in  so  far  only  as  the  same  depends  on  or  is  affected  by 
matter  of  law,  but  shall,  in  so  far  as  relates  to  the  facts,  be  held  to  have 
the  force  and  effect  of  a  special  verdict  of  a  jury,  finally  and  conclusively 
fixing  the  several  facts  specified  in  the  interlocutor :  Provided  however, 
that  except  in  consistorial  causes,  the  Court  of  Session  shall,  in  reviewing 
the  sentences  of  inferior  judges,  have  power  to  send  to  the  jury  court  such 
issue  or  issues  to  be  tried  by  jury  as  to  them  shall  seem  necessary  for 
ascertaining  facts  which  may  not  have  been  proved  to  their  satisfaction  by 
the  evidence  already  taken,  or  which  may  have  been  omitted  in  the  cause, 
the  verdict  to  be  returned  to  the  Court  of  Session,  to  assist  that  court  in 
the  determination  of  the  cause ;  and  the  said  court  shall  also  have  power 
to  remit  the  whole  cause  for  trial  to  the  jury  court ;  and  in  neither  of 
these  cases  shall  it  be  necessary  to  have  the  consent  of  the  parties  to  the 
cancelling  of  the  depositions  already  taken  in  the  cause  before  proceeding 
to  jury  trial,  but  the  Court  of  Session  shall  have  power  to  give  such  direc- 
tions with  regard  to  the  proof  already  taken,  or  with  regard  to  any  part  or 
parts  thereof,  as  to  them  shall  seem  just ;  to  which  effect  the  provision  in 
the  foresaid  Act  of  the  fifty-ninth  year  of  his  late  Majesty,  in  so  far  as  the 
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consent  of  the  parties  to  the  cancelling  of  the  depositions  already  taken  is 
thereby  required,  shall  be  and  the  same  is  hereby  repealed  ;  and  further, 
the  Court  of  Session  shall  have  power  to  remit  the  cause  with  instructions 
to  the  inferior  court,  if  that  course  shall  appear  to  them  the  most  just  and 
expedient  in  the  circumstances  of  the  case ;  but  it  is  hereby  expressly 
provided  and  declared  {jpower  to  advocate  against  orders  for  proof  in  inferior 
courts'},  that  in  all  cases  originating  in  the  inferior  courts  in  which  the 
claim  is  in  amount  above  forty  pounds,  as  soon  as  an  order  or  interlocutor 
allowing  a  proof  has  been  pronounced  in  the  inferior  courts  (unless  it  be 
an  interlocutor  allowing  a  proof  to  lie  in  retentis,  or  granting  diligence  for 
the  recovery  and  production  of  papers),  it  shall  be  competent  to  either  of 
the  parties,  or  who  may  conceive  that  the  cause  ought  to  be  tried  by  jury, 
to  remove  the  process  into  the  Court  of  Session,  by  bUl  of  advocation, 
which  shall  be  passed  at  once  without  discussion  and  without  caution ; 
and  in  case  no  such  bill  of  advocation  shall  be  presented,  and  the  parties 
shall  proceed  to  proof  under  the  interlocutor  of  the  inferior  court,  they 
shall  be  held  to  have  waived  their  right  of  appeal  to  the  House  of  Lords 
against  any  judgment  which  may  thereafter  be  pronounced  by  the  Court 
of  Session,  in  so  far  as  by  such  judgment  the  several  facts  established  by 
the  proof  shall  be  found  or  declared. 

44.  [Decrees  in  actions  of  removing  to  be  subject  only  to  suspensicnL] — 
And  be  it  further  enacted  by  the  authority  as  aforesaid.  That  when  any 
judgment  shall  be  pronounced  by  an  inferior  court  ordaining  a  tenant  to 
remove  from  the  possession  of  lands  or  houses,  the  tenant  shall  not  be 
entitled  to  apply  as  above,  by  bill  of  advocation  to  be  passed  at  once,  but 
only  by  means  of  suspension,  as  hereinafter  regulated. 


ACT  of  SEDEEUNT  for  Repealing  certain  Acts  of  Sedenint, 
of  date  the  12th  day  of  November  1825,  and  subsequent 
dates,  passed  for  regulating  the  Forms  of  Process  in  the 
Court  of  Session,  in  pursuance  of  the  Statute  6  Gteo  IV. 
c.  120 ;  for  consolidating  the  Enactments  contained  in 
said  Acts  ;  and  also  for  further  improving  the  Forms  in 
said  Court.— Edinburgh,  11th  July  1828. 


5.  Whereas  it  is  enacted  by  section  shall  be  pronounced  (unless  it  be  an 

40  that  in  bU  cases  originating  in  the  interlocutor  allowing  a  proof  to  lie 

inferior  courts,  in  which  the  claim  is  in  retentis^  or  granting  ^gence  for 

in  amount  above  £40,  as  soon  as  an  the    recovery    and   production    of 

roder  or  interlocutor  allowing  a  proof  papers),  it  shall  be  competent  to 
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advocate  saoh  oaase  to  the  Court  of 
Sassion,  it  is  enacted  and  declared. 
That  if  in  such  cause  the  claim  shall 
not  be  simply  pecuniary,  so  that  it 
cannot  appear  on  the  face  of  the  bill 
that  it  is  above  £40  in  amount,  the 
party  intending  to  advocate  shall 
previously  apply,  by  petition,  to  the 
judge  in  the  inferior  court  for  leave 
to  that  effect,  which  application  shall 
be  intimated  to  the  opposite  party, 
or  his  agent ;  and  the  petitioner  shall 
be  bound,  if  required  by  the  judge,  to 
give  his  solemn  declaration,  that  the 
claim  is  of  the  true  value  of  £40  and 
upwards ;  and  on  such  petition  being 
presented,  and  on  such  declaration, 
if  required,  being  made  to  the  satis- 
faction of  the  Judge,  leave  shall  be 
granted  to  advocate,  and  the  clerk  of 
the  inferior  court  shall  certify  the 
same ;  and  it  is  further  enacted  and 
declared,  That  if,  in  either  class  of 
causes,  neither  party,  within  fifteen 
days  in  the  ordinary  case,  and  in 
causes  before  the  courts  of  Orkney 
and  Shetland,  within    thirty   days 


after  the  date  of  such  interlocutor 
allowing  a  proof,  shall  intimate,  in 
the  inferior  court,  the  passing  of  a 
bill  of  advocation, — such  proof  may 
immediately  thereafter  effectually 
proceed  in  the  inferior  court,  unless 
reasonable  evidence  shall  be  pro- 
duced to  the  inferior  judge  that  a  bill 
of  advocation  has  been  presented,  or 
the  judge  be  satisfied  that  effectual 
measures  have  been  taken  for  pre- 
senting it ;  in  which  case  the  inferior 
judge  shall  prorogate  the  time  for 
taking  the  proof  for  a  reasonable 
time,  not  less  than  seven  days  after 
that  fixed  for  the  first  diet  of  proof 
in  the  ordinary  case,  and  not  less 
than  twenty  days  in  cases  from 
Orkney  and  Shedand ;  and  if,  with- 
in these  periods  respectively,  no 
intimation  shall  be  made  of  any  such 
bill  of  advocation,  the  proof  shall 
then  proceed ;  and  the  bill,  if  such 
have  been  presented,  togetiier  with 
the  passing  thereof,  shall  be  held  to 
fall,  as  if  such  bill  had  never  been 
presented. 


31  &  32  Vict.  c.  100.— An  ACT  to  amend  the  Procedure  in 
the  Court  of  Session,  and  the  judicial  arrangements  in 
the  Superior  Courts  of  Scotland,  and  to  make  certain 
changes  in  the  other  Courts  thereof. — 31st  July  1868. 

VII.— Appibals  fbom  Infebiob  Codrts. 

64.  ^Process  of  advocation  abolished,'] — The  piocess  of  advocation  is 
hereby  abolished. 

66.  [Appeah  substituted  for  advocation,] — Wherever,  accoiding  to  the 
present  law  and  practice,  it  is  competent  to  advocate  to  the  Court  of 
Session  a  judgment  (final  or  not  final,  as  the  case  may  be)  of  any  Sheriff 
or  other  hiferior  court  or  judge,  it  shall  be  competent,  except  as  herein- 
after provided,  to  submit  such  judgment  to  the  review  of  ^e  Court  of 
Session  by  appeal  in  the  manner  hereinafter  provided  :  Provided  always, 
that  it  shall  not  be  necessary  for  the  appellant  to  find  caution  for  expenses 
before  taking  or  prosecuting  his  appeaL 

66.  [Form  of  note  of  cqifpeaLy-Aii  appeal  to  the  Court  of  Session 
under  this  Act  may,  when  otherwise  competent,  be  taken  by  a  note  of 
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appeal  written  at  the  end  or  on  the  margin  of  the  interlocutor  sheet 
containing  the  judgment  appealed  from,  or  anj  note  thereto  annexed,  or 
by  a  separate  note  of  appeal  lodged  with  the  clerk  of  the  inferior  court ; 
and  such  note  of  appeal  may  be  in  the  following  or  similar  terms  : 
''  The  pursuer  [or  defender  or  other  party]  appeals  to  the 

Division  of  the  Court  of  Session  : " 
And  the  said  note  shall  specify  the  Division,  and  shall  be  signed  by  the 
appellant  or  his  agent,  and  shall  bear  the  date  on  which  it  is  signed. 

67.  [Not  competent  to  appeal  after  six  months  from  date  of  final  judg- 
ment^— It  shall  not  be  competent  to  take  or  sign  any  note  of  appeal  after 
the  expiration  of  six  months  from  the  date  of  final  judgment  in  any  cause 
depending  before  the  Sheriff  or  other  inferior  court  or  judge,  even 
although  such  judgment  has  not  been  extracted. 

68.  [TVme  at  which  interlocutors  of  inferior  courts  may  he  extracted^ — 
A  party  may  take  an  appeal  within  the  space  of  twenty  days  after  the 
date  of  the  judgment  of  which  he  complains,  during  which  period  of 
twenty  days  extract  shall  not  be  competent ;  but  on  the  expiration  of  the 
foresaid  period,  if  no  appeal  shall  have  been  taken,  the  clerk  of  court  may 
give  out  the  extract ;  it  being  competent,  however,  to  take  such  appeal  at 
any  time  within  the  period  of  six  months  from  the  date  of  final  judgment 
in  the  cause,  unless  the  judgment  has  previously  been  extracted  or 
implemented. 

69.  {Effect  of  appeals  under  this  Act,"] — Such  appeal  shall  be  effectual 
to  submit  to  the  review  of  the  Court  of  Session  the  whole  interlocutors 
and  judgments  pronounced  in  the  cause,  not  only  at  the  instance  of  the 
appellant,  but  also  at  the  instance  of  every  other  party  appearing  in  the 
appeal,  to  the  effect  of  enabling  the  Court  to  do  complete  justice  without 
hindrance  from  the  terms  of  any  interlocutor  in  the  cause,  and  without 
the  necessity  of  any  counter  appeal ;  and  an  appellant  shall  not  be  at 
liberty  to  withdraw  or  abandon  an  appeal  without  leave  of  the  Court ; 
and  an  appeal  may  be  insiBted  in  by  any  party  in  the  cause  other  than 
the  appellant,  in  the  same  manner  and  to  the  like  effect  as  if  it  had  been 
taken  by  himself. 

70.  {Notice  of  Appeal.] — The  clerk  of  the  inferior  court  shall,  within 
two  days  after  the  date  of  any  appeal  being  taken,  send  written  notice  of 
such  appeal  to  the  respondent  or  his  agent :  Provided  that  the  fEiilure  to 
give  such  notice  shall  not  iavalidate  the  appeal ;  but  the  Court  of  Session 
may  give  such  remedy  for  any  disadvantage  or  inconvenience  thereby 
occasioned  as  may  in  the  circumstances  be  thought  proper. 

71.  [Form  of  bringing  appeals  into  Court  of  Session."]-^*  Within  two 
days  after  the  appeal  shall  have  been  taken,  the  clerk  of  the  inferior  court 
ehall  transmit  the  process  to  one  of  the  clerks  of  the  Division  of  the  court 
to  which  the  appeal  is  taken,  who  shall  subjoin  to  the  appeal  a  note  of  the 
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day  on  which  it  is  received ;  and  it  shall  be  lawful  for  either  the  appellant 
or  the  respondent  at  any  time  after  the  expiry  of  eight  days  from  the  date 
of  such  note  to  enrol  the  appeal ;  and  when  the  appeal  is  called  in  the 
roll  it  shall  be  competent  for  the  court  to  order  the  whole  inferior  court 
record^  and  the  interlocutors  in  caiLsa,  and  note  of  appeal,  and  notes  of  the 
evidence  and  productions,  if  any,  to  be  printed  and  boxed  to  the  court ;  or 
the  court  may  dispense  with  the  printing  and  boxing  of  any  portions  of 
the  same  ;  and  in  case  the  record  and  other  papers  ordered  to  be  printed 
shall  not  be  printed  and  boxed  by  the  appellant,  or  in  case  he  shall  not 
move  in  the  appeal,  it  shall  be  lawful  for  the  court,  on  a  motion  by  any 
other  party  in  the  cause,  either  to  dismiss  the  appeal  with  expenses,  and 
to  affirm  the  interlocutor  of  the  inferior  court,  or  to  grant  an  order  autho- 
rizing the  party  moving  to  print  and  box  the  record  and  other  papers 
aforesaid,  and  to  insist  in  the  appeal  as  if  it  had  been  taken  by  himself. 

72.  [Proof  and  judgment  upon  appeals.'] — The  court  may,  if  necessary, 
order  proof  or  additional  proof  to  be  taken  in  any  appeal  under  this  Act, 
such  proof  to  be  taken  in  the  same  manner  as  proof  may  be  competently 
taken  in  any  cause  depending  before  the  Inner  House,  and  shall  thereafter, 
or  without  any  such  order  (if  no  such  proof  or  additional  proof  is  neces- 
sary), give  judgment  on  the  merits  of  the  cause  according  to  the  law 
truly  appb'cable  in  the  circumstances,  although  such  law  is  not  pleaded 
on  the  record  ;  and  the  record  may,  with  leave  of  the  court,  be 
amended  at  any  time,  on  such  conditions  as  to  the  court  shall  seem 
proper, 

73.  [Appeal  under  sect  40  of  6  Geo.  IV.  c.  120.]— It  shall  be  lawful, 
by  note  of  appeal  under  this  Act,  to  remove  to  the  Court  of  Session  all 
causes  originating  in  the  inferior  courts  in  which  the  claim  is  in  amount 
above  forty  pounds  at  the  time  and  for  the  purpose  and  subject  to  the 
conditions  specified  in  the  fortieth  section  of  the  Act  Sixth  George  the 
Fourth,  chapter  One  hundred  and  twenty ;  and  such  causes  may  be  re- 
mitted to  the  Outer  House. 

74.  [Procedure  in  place  of  advocations  ob  contingentiam.] — In  place  of 
advocations  of  actions  and  proceedings  in  inferior  courts  ob  contiiigentiam 
of  a  process  in  the  Court  of  Session,  it  shaU  be  lawful  for  the  party  desir- 
ing to  remove  any  such  action  or  proceeding  to  the  Court  of  Session  to  lay 
before  the  Lord  Ordinary,  or  the  Division  of  the  court  before  which  such 
Court  of  Session  process  shall  actually  be  at  the  time,  a  copy  of  the  in- 
ferior court  record  or  of  such  pleadings  as  may  have  been  lodged,  and  of 
the  interlocutors  in  the  cause,  certified  by  the  clerk  of  the  said  inferior 
court,  and  to  move  for  the  transmission  of  the  inferior  court  process  to  the 
Court  of  Session  ;  and  if  upon  consideration  thereof  the  said  Lord  Ordi- 
nary or  Division  of  the  court  shall  be  of  opinion  that  there  is  contingency 
between  the  said  processes,  he  or  they  shall  grant  warrant  to  the  clerk  of 
the  inferior  court  process  for  the  transmission  thereof ;  and  upon  such 
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tranamission  being  made  the  said  process  shall  thenceforth  be  proceeded 
with  in  all  respects  as  if  it  had  been  advocated  ob  contingentiam  to  the 
Court  of  Session  according  to  the  present  law  and  practice. 

76.  ^Exclusion  of  review  in  such  cases,"] — The  decision  of  the  Lord 
Ordinary  or  of  the  court,  as  the  case  may  be,  upon  any  such  motion  for 
transmission,  shall  be  final  at  that  stage ;  but,  in  the  event  of  the  applica- 
tion being  refused,  it  shall  be  competent  for  either  party  to  renew  the 
motion  at  any  subsequent  stage  of  the  cause. 

76.  ^Appeals  substituted  for  cuivocations  under  special  enactments.']-^ 
Where,  by  any  statute  now  in  force,  special  provision  is  made  for  re- 
moving any  action  or  proceeding  in  any  inferior  court  to  the  Court  of 
Session  by  advocation,  it  shall  be  lawful  to  remove  any  such  action  or 
proceeding  to  the  Court  of  Session  by  appeal  under  this  Act  at  the  same 
stage  of  the  cause,  for  the  same  purpose,  and  with  such  and  the  like  re- 
strictions as  are  provided  by  such  statute. 

77.  [Provisionsfor  completing  record  in  processes  removed  to  the  Court  (^ 
Session  by  appeal,] — Where  it  is  necessary  in  any  action  removed  to  the 
Court  of  Session  by  appeal  tmder  this  Act  that  a  record  should  be  made 
up  in  the  Court  of  Session,  the  record  shall  be  made  up  under  the  direction 
of  the  Division  of  the  Inner  House  in  which  the  appeal  is  depending. 

78.  [^Exchision  of  Beview  by  advocation  under  special  enactments  to  imply 
exclusion  of  review  by  appeal] — Where,  by  any  statute  now  in  force,  the 
right  of  review  by  advocation  to  the  Court  of  Session  is  excluded  or  re- 
stricted, such  exclusion  or  restriction  of  review  shall  be  deemed  and  taken 
to  apply  to  review  by  appeal  under  this  Act. 

79.  [Regulation  of  interim  possession  pending  appeal  to  the  Court  of 
Session,] — In  all  cases  where  the  judgment  of  any  inferior  court  shall  he 
brought  under  the  review  of  the  Court  of  Session  by  appeal,  it  shall  be 
competent  for  the  inferior  court  to  regulate  in  the  meantime,  on  the  appli- 
cation of  either  party,  all  matters  relating  to  interim  possession,  having 
due  regard  to  the  manner  in  which  the  interests  of  the  parties  may  be 
affected  by  the  final  decision  of  the  cause ;  and  such  interim  order  shall 
not  be  subject  to  review,  except  by  the  court  at  the  hearing  of  such 
appeal,  when  the  court  shall  have  full  power  to  give  such  orders  and 
direction  in  respect  to  interim  possession  as  justice  may  require. 

80.  [How  far  provisions  of  part  VII,  to  apply  to  depending  actions.] — 
The  whole  provisions  of  part  YII.  of  this  Act  shall,  so  far  as  possible, 
apply  to  all  advocations  in  dependence  before  the  Inner  House  at  the 
commencement  of  this  Act,  and  to  all  advocations  which  may,  after  the 
commencement  of  this  Act,  come  before  the  Inner  House  by  report  or 
reclaiming  note  from  any  Lord  Ordinary :  Provided  always,  that  the 
advocations  depending  biefbre  the  Outer  House  at  the  commencement  of 
this  Act  shall  be  disposed  of  in  the  Outer  House  according  to  the  present 
law  and  practice. 
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AOT  of  SEDERUNT  anent  Probation  and  Appeals  from 
Inferior  Courts.— Edinburgh,  10th  March  1870. 


nL  That  the  course  of  proceeding 
prescribed  by  the  71st  section  of  the 
said  statute  shall  be  altered  to  the 
following  extent  and  effect : — 

(1)  The  appellant  shall,  during 
session,  withm  fourteen  days  after 
the  process  has  been  received  by  the 
clerk  of  court,  print  and  box  the 
note  of  appeal,  record,  interlocutors, 
and  proof,  if  any,  xiniess,  within 
eight  days  after  the  process  has  been 
received  by  the  clerk  he  shall  have 
obtained  an  interlocutor  of  the  court 
dispensing  with  printing  in  whole  or 
in  part ;  in  which  case  the  appellant 
sh^  only  print  and  box,  as  aforesaid, 
those  papers,  the  printing  whereof 
has  not  been  dispensed  with;  and  if 
printing  has  been  in  whole  dispensed 
with,  shall  lodge  with  the  derk  of 
court  a  manuscript  copy  of  the  note 
of  appeal,  furnishing  another  copy 
to  the  clerk  of  the  Lord  President  of 
the  Division :  And  if  the  appellant 
shall  fail,  within  the  said  period  of 
fourteen  days,  to  print  and  box,  or 
lodge  and  furnish  the  papers,  re- 
quired as  aforesaid,  he  shaU  be  held 
to  have  abandoned  his  appeal,  and 
shall  not  be  entitled  to  insist  therein, 
except  upon  being  reponed,  as  here- 
inafter provided. 

(2)  The  appellant  shaU,  during 
vacation,  within  fourteen  days  after 
the  process  has  been  received  by  the 
clerk  of  court,  deposit  with  the  said 
clerk  a  print  of  tiie  note  of  appeal, 
record,  interlocutors,  and  proof,  if 
any,  unless,  within  eight  days  after 
the  process  has  been  received  by  tiie 
derk  he  shall  have  obtained  from 
the  Lord  Ordinary  officiating  on  Uie 
Bills  an  interlocutor  dispensing  with 
printing  in  whole  or  in  part,  for 
which  purpose  the  assistant-clerk 
shall,  if  required,  lay  the  process  be- 
fore the  Lord  Ordinaiy  on  the  Bills ; 
and  in  such  case  the  appellant  shaU 
deposit  with  the  clerk,  as  aforesaid, 
a  print  of  those  papers,  the  printing 


whereof  has  not  been  dispensed  with ; 
and,  if  printing  has  been  in  whole 
dispensed  with,  shall  lodge  with  the 
said  derk  a  manuscript  copy  of  the 
note  of  appeal;  and  the  appellant 
shall,  upon  the  box-day  or  sederunt- 
day  next  following  the  deposit  of 
such  print  with  the  clerk,  box  copies 
of  the  same  to  the  court;  or,  if  print- 
ing has  been  in  whole  dispensed  with, 
shall  furnish  to  the  clerk  of  the  Lord 
President  of  the  Division  a  manu- 
script copy  of  the  note  of  appeal: 
And  if  the  appellant  shall  fail,  with- 
in the  said  period  of  fourteen  days, 
to  deposit  with  the  clerk  of  court,  as 
aforesaid,  a  print  of  the  papers  re- 
quired, or  to  lodge  with  him  a  manu- 
script copy  of  the  note  of  appeal,  as 
the  case  may  be,  or  to  box  or  funiish 
the  same  as  aforesaid,  on  the  box- 
day  or  sederunt-day  next  thereafter, 
he  shall  be  held  to  have  abandoned 
his  appeal,  and  shaU  not  be  entitled 
to  insist  therein,  except  upon  being 
reponed,  as  hereinafter  provided. 

(3)  It  shall  be  lawful  for  the  ap- 
pellimt,  within  eight  days  after  the 
appeal  has  been  held  to  be  abandoned 
as  aforesaid^  to  move  the  court  dur- 
ing session,  or  the  Lord  Ordinary 
officiating  on  the  Bills  during  vaca- 
tion, to  repone  him  to  the  effect  of 
entitling  him  to  insist  in  the  appeal ; 
which  motion  shall  not  be  granted 
by  the  court  or  the  Lord  Ordinary 
except  upon  cause  shown,  and  upon 
such  conditions  as  to  printing,  and 
payment  of  expenses  to  the  respond- 
ent, or  otherwise,  as  to  the  court  or 
the  Lord  Ordinaiy  shall  seem  just. 

(4)  It  shall  be  lawful  for  the  re- 
spondent, within  eight  days  after  the 
appeal  has  been  hdd  to  be  abandoned 
as  aforesaid,  if  during  session,  to 
print  and  box  the  note  of  appeal, 
record,  interlocutors,  and  proof,  if 
any;  and  if  during  vacation,  to  de- 
posit a  print  thereof  with  the  clerk 
of  court,  and  thereafter  to  insist  in 
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the  appeal,  as  if  it  had  been  taken 
by  himself;  in  which  case  the  appel- 
lant shall  also  be  entitled  to  insist  in 
the  appeaL 

(5)  On  the  expiry  of  the  said 
period  of  eight  days  aiter  the  appeal 
has  been  held  to  be  abandoned  as 
aforesaid,  if  the  appellant  shall  not 
have  been  reponed,  and  if  the  re- 
spondent does  not  insist  in  the  ap- 
peal, the  judgment  or  judgments 
complained  of  shall  become  final, 
and  shall  be  treated  in  all  respects  as 
if  no  appeal  had  been  taken  against 
the  same ;  and  the  clerk  of  court  shall 
forthwith  retransmit  the  process  to 


the  derk  of  the  inferior  oouit :  Pro- 
vided always,  that  before  retrans- 
mitting the  process,  the  derk  of 
court  or  his  assistant  shall  engross 
upon  the  interlocutor-sheet  and  sign 
a  certificate  in  these  or  similar  terms : 
— ' 'n!>ate] — Retransmitted  in  respect 
of  the  abandonment  of  the  appeal ;" 
and,  in  respect  of  said  certificate,  the 
Sheriff,  or  other  judge  of  the  inferior 
court,  shall,  upon  a  motion  being 
made  before  him  to  that  effect,  grant 
decree  for  payment  to  the  respondent 
in  the  appeal  of  the  sum  of  three 
poimds  three  shillings  of  expenses. 
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EVIDENCE  ACTS. 


3  &  4  Vict  c.  59. — An  ACT  for  the  Amendment  of  the  Law 
of  Evidence  in  Scotland. — 7th  August  1840. 

Whellreas  the  law  of  evidence  in  Scotland  has  in  certain  respects  been 
found  inconvenient^  and  inconsistent  with  the  ends  of  justice,  and  there- 
fore requires  amendment :  Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same  : 

IWiinesses  admissable  notwithstanding  relationship  to  party  adducing 
them.'] — That  from  and  after  the  passing  of  this  Act  it  shall  by  the  law  of 
Scotland  be  no  objection  to  the  admissibility  of  any  witness  that  he  or  she 
is  the  father  or  mother,  or  son  or  daughter,  or  brother  or  sister,  by  con- 
sanguinity or  affinity,  or  uncle  or  aunt,  or  nephew  or  neice,  by  consan- 
guinity, of  any  party  adducing  such  witness  in  any  action,  cause,  prosecu- 
tion, or  other  judicial  proceeding,  civil  or  criminal ;  nor  shall  it  be  com- 
petent to  any  witness  to  decline  to  be  examined  and  give  evidence  on  the 
ground  of  any  such  relationship. 

2.  [Examination  in  initialibus  may  be  dispensed  toith,] — And  be  it 
enacted.  That  it  shall  not  be  necessary  for  any  judge  in  Scotland,  or  for 
any  person  acting  as  commissioner  in  taking  evidence  in  any  action, 
cause,  prosecution,  or  other  judicial  proceeding,  civil  or  criminal,  depend- 
ing ^1  ScotUmd,  to  examine  any  witness  m  initialibus :  Provided  always, 
that  it  shaU  nevertheless  be  competent  for  any  such  judge  or  person  acting 
as  commissioner,  or  the  party  against  whom  the  witness  shall  be  called,  to 
examine  any  witness  in  initialibus  as  heretofore. 

3.  [Presence  in  Court  not  to  disqualify  witnesses  in  certain  cases,"] — ^And 
be  it  enacted,  That  in  any  trial  before  any  judge  of  the  Court  of  Session 
or  Court  of  Justiciary,  or  before  any  SheriiFor  Stewart  in  Scotland,  it  shall 
not  be  imperative  on  the  court  to  reject  any  witness  against  whom  it  is 
objected  that  he  or  she  has,  without  the  permission  of  the  court,  and  with- 
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out  the  consent  of  the  party  objecting,  been  present  in  court  during  all  or 
any  part  of  the  proceedings  ;  but  it  shall  be  competent  for  the  court,  in 
its  discretion,  to  admit  the  witness  where  it  shall  appear  to  the  court  that 
the  presence  of  the  witness  was  not  the  consequence  of  culpable  negligence 
or  criminal  intent,  and  that  the  witness  has  not  been  unduly  instructed  or 
influenced  by  what  took  place  during  his  or  her  presence,  or  that  injustice 
will  not  be  done  by  his  or  her  examination. 

4.  [Examination  of  witnesses  by  the  parties  against  whom  ikey  are  pro- 
ducedJ\ — And  be  it  declared  and  enacted.  That  in  any  action,  cause, 
prosecution,  or  other  judicial  proceeding,  civil  or  criminal,  where  proof 
fihall  be  taken,  whether  by  the  judge  or  a  person  acting  as  commis- 
eioner,  it  shaU  be  competent  for  the  party  against  whom  a  witness  is  pro- 
duced  and  sworn  in  causd  to  examine  such  witness,  not  in  cross  only,  but 
in  ca/as&. 

6.  [Act  may  be  amended  this  Session,"] — ^And  be  it  enacted.  That  this 
Act  may  be  amended  or  repealed  by  any  Act  to  be  passed  in  the  present 
session  of  Parliament. 


15  &  16  Vict  c.  27.— An  ACT  to  amend  the  Law  of  Evidence 

in  Scotland. — 17th  June  1852. 

WhereajB  it  is  expedient  to  alter  and  amend  the  law  of  evidence  in 
Scotland :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same  as  follows,  viz, : — 

1.  [Witnesses  not  to  be  excluded  by  reason  of  crime,  cfcc] — No  x>erson 
adduced  as  a  witness  in  Scotland  before  any  court  or  before  any  person 
having  by  law  or  by  consent  of  parties  authority  to  take  evidence,  shall  be 
excluded  from  giving  evidence  by  reason  of  having  been  convicted  of  or 
having  suffered  punishment  for  crime,  or  by  reason  of  interest,  or  by  reason 
of  agency  or  of  partial  counsel,  or  by  reason  of  having  appeared  without 
citation,  or  by  reason  of  having  been  precognosced  subsequently  to  the 
date  of  citation  ;  but  every  person  so  adduced,  who  is  not  otherwise  by 
Iaw  disqualified  from  giving  evidence,  shall  be  admissible  as  a  witness 
and  shall  be  admitted  to  give  evidence  as  aforesaid,  notwithstanding  of 
any  objections  offered  on  the  above-mentioned  grounds  : 

[Bight  to  examine  witnesses  as  to  credibihty  not  affected,^ — Provided 
always,  that  nothing  herein  contained  shall  affect  the  right  of  any  party 
in  the  action  or  proceeding  in  which  such  witness  shall  be  adduced  to  ex- 
amine him  on  any  point  tending  to  affect  his  credibility : 
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[Not  competent  to  adduce  as  a  witness  any  person  who  shall  be  acting  as 
an  agent  in  the  actional — Provided  also,  that  it  shall  not  be  competent  to 
adduce  as  a  witness  in  any  action  oi  proceeding  any  person  who  shall  at 
the  time  when  he  is  so  adduced  as  a  witness  be  acting  as  agent  in  the 
action  or  proceeding  in  which  he  is  so  adduced,  excepting  in  so  far  as  the 
same  may  be  competent  by  the  existing  law  and  practice  of  Scotland;* 
and 

[Where  any  person  adduced  has  been  an  agent^  no  plea  of  confidentiality 
aUowabk,"] — Where  any  person  who  is  or  has  been  an  agent  shall  be  ad- 
duced and  examined  as  a  witness  for  his  client,  touching  any  matter  or 
thing,  to  prove  which  he  could  not  competently  have  been  adduced  and 
examined  according  to  the  existing  law  and  practice  of  Scotland,  it  shall 
not  be  competent  to  the  party  adducing  such  witness  to  object,  on  the 
ground  of  confidentiality,  to  any  question  proposed  to  be  put  to  such  wit- 
ness on  matter  pertinent  to  the  issue. 

2.  [Party  to  an  action  may  be  adduced  as  a  witness,  unless  it  be  shewn 
that  he  has  a  substcmtial  interest.] — It  shall  be  competent  to  adduce  and  to 
examine  as  a  witness  as  aforesaid  in  any  action  or  proceeding  any  party  to 
such  action  or  proceeding,  even  although  individually  named  in  the  record 
or  proceeding,  unless  it  shall  be  shown  to  the  satisfaction  of  the  court,  or 
of  the  person  having  authority  to  take  evidence  as  aforesaid,  that  such 
party  has  a  substantial  interest  in  such  action  or  proceeding,  and  is  not 
merely  nominally  a  party  thereto.t 

3.  [Witness  may  be  examined  as  to  having  made  a  different  statement] — 
It  shall  be  competent  to  examine  any  witness  who  may  be  adduced  in  any 
action  or  proceeding  as  to  whether  he  has  on  any  specified  occasion  made 
a  statement  on  any  matter  pertinent  to  the  issue  different  from  the  evi- 
dence given  by  him  in  such  action  or  proceeding ;  and  it  shall  be  com- 
petent in  the  course  of  such  action  or  proceeding  to  adduce  evidence  to 
prove  that  such  witness  has  made  such  different  statement  on  the  occasion 
specified. 

4.  [Witness  may  be  recalled  after  examinaHonr^ — It  shall  be  competent 
to  the  presiding  judge  or  other  person  before  whom  any  trial  or  proof 
shall  proceed,  on  the  motion  of  either  party,  to  permit  any  witness  who 
shall  have  been  examined  in  the  course  of  such  trial  or  proof  to  be  re- 
called. 

5.  [Laws  and  practice  inconsistent  with  this  Act  repealed,] — ^All  statutes, 
laws,  and  practice  now  in  force  respecting  evidence  in  Scotland  shall  be 
and  the  same  are  hereby  repealed,  in  so  far  as  inconsistent  or  at  variance 
with  the  provisions  of  this  Act,  but  the  same  shall  in  all  other  respects 
remain  in  full  force. 

•  See  16  &  17  Vict.  c.  20,  §  2  (App.  p.  782).  t  lb,  1 1. 
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16  &  17  Vict.  c.  20.— An  ACT  to  alter  and  amend  an  Act  -: 
the  fifteenth  year  of  her  present  Majesty  for  Amending 
the  Law  of  Evidence  in  Scotland. — ^9th  May  1853. 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  bj  and  with  t^ 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Common,  h 
this  present  Parliament  assembled,  and  by  the  authority  of  the  suue,  a« 
follows : — 

1.  iSect.  2  of  lb  di  16  Vict,  c.  27,  repealed.']— The  second  section  A 
the  Act  of  the  fifteenth  year  of  her  present  Majesty,  chapter  twenty-aeres, 
is  hereby  repealed. 

2.  [So  much  of  sect  1  of  lb  <i;  16  Vict  c.  ^^  at  to  incompetataf  ff 
persons  who  are  agents  in  actions  being  witnesses,  repealetL] — So  miic}i  of 
the  first  section  of  the  said  Act  as  provides  that  '*  it  shall  not  be  tc^- 
petent  to  adduce  as  a  witness  in  any  action  or  proceeding  anj  person  vb" 
shall  at  the  time  when  he  is  so  adduced  as  a  witness  be  acting  as  agent  ii. 
the  action  or  proceeding  in  which  he  is  so  adduced,  excepting  in  £o  far  a^ 
the  same  may  be  competent  by  the  existing  law  and  practice  of  ScoHami^ 
is  hereby  repealed. 

3.  \_As  to  the  examination  of  witnesses,  whether  named  in  the  record  or 
no/.] — It  shall  be  competent  to  adduce  and  examine  as  a  witness  in  any 
action  or  proceeding  in  ScoUand  any  party  to  such  action  or  proceediiu, 
or  the  husband  or  wife  of  any  party,  whether  he  or  she  shall  be  indindoallj 
named  in  the  record  or  proceeding  or  not ;  but  nothing  herein  oontainssd 
shall  render  any  person,  or  the  husband  or  wife  of  any  person  who  in  any 
criminal  proceeding  is  chaiged  with  the  commission  of  any  indictable 
ofifence,  or  any  offence  punishable  on  summary  conviction,  compet^it  or 
compellable  to  give  evidence  for  or  against  himself  or  herself  his  wife  or 
her  husband,  excepting  in  so  far  as  the  same  may  be  at  present  competent 
by  the  law  and  practice  of  Scotland,  or  shall  render  any  person  compellable 
to  answer  any  question  tending  to  criminate  himself  or  herself,  or  shall  is 
any  proceeding  render  any  husband  competent  or  compellable  to  give 
against  his  wife  evidence  of  any  matter  communicated  by  her  to  him  dun'nj 
the  marriage. 

4.  [This  Act  not  to  apply  to  cases  of  aduUery,  dxS] — Nothing  herein 
contained  shall  apply  to  any  action,  suit,  or  proceeding  instituted  in  Sco<- 
land  in  consequence  of  adultery,  or  for  dissolving  any  marriage^  or  for 
breach  of  promise  of  marriage,  or  in  any  action  of  declarator  of  marriage, 
nullity  of  marriage,  putting  to  silence,  legitimacy,  or  bastardy,  or  in  any 
action  of  adherence  or  separation. 

6.  [Adducing  of  party  as  a  witness  not  to  have  effect  of  reference  to  kis 
ocUh,] — The  adducing  of  any  party  as  a  witness  in  any  cause  or  prooeeding 
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the  adverse  party  shall  not  have  the  effect  of  a  reference  to  the  oath  of 
party  so  adduced :  Provided  always,  that  it  shall  not  be  competent  to 
party  who  has  called  and  examined  the  opposite  party  as  a  witness 
t;li.ezeafter  to  refer  the  cause  or  any  part  of  it  to  his  oath,  and  that  in  all 
ot;lier  respects  the  right  of  reference  to  oath  shall  remain  as  at  present 
es'ta.hlished  by  the  law  and  practice  of  Scotland. 

6,  INot  to  affect  authority  of  Courts  as  to  judicial  exandnatUm.'] — No<* 
t;lxii)g  herein  contained  shall  alter  or  affect  the  authority  or  practice  of  the 
Courts  in  Scotland  as  to  judicial  examination. 


28  4fe^29  Vict.  c.  9.— An  ACT  to  allow  Affirmations  or 
Declarations  to  be  made  instead  of  Oaths  in  all  Civil 
and  Criminal  Proceedings  in  Scotland. — 7th  April  1865. 

Wliereas  doubts  have  arisen  whether  the  provisions  of  the  eighteenth 
and   nineteenth  of  Yictoria,  chapter  twenty-five,  intituled.  An  Act  to 
allaiff  affirmations  or  Declarations  to  he  made  instead  of  Oaths  in  certain 
Cases  in  Scotland,  be  applicable  to  aU  courts  of  civil  judicature,  and  to 
all  civil  proceedings :   And  whereas  the  relief  afforded  by  that  Act  to 
persons  refusing  or  being  unwilling  from  conscientious  motives  to  be 
sworn  in  courts  of  civil  judicature  has  since  been  extended  to  all  courts 
of  criminal  jurisdiction,  and  to  all  criminal  proceedings,  by  the  twenty- 
sixth  and  twenty-seventh  of  Victoria,  chapter  eighty-five,  and  it  is  desir- 
able to  remove  such  doubts,  and  to  make  the  law  as  to  afl&nnations 
uniform  for  all  courts  and  for  aU  proceedings,  whether  civil  or  criminal : 
Be  it  therefore  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  [Redted  Acts  repeakd.'\ — The  said  recited  Acts  shall  be  and  the 
same  are  hereby  repealed^ 

2.  [Power  to  persons  objecting  to  be  sworn  from  alleged,  conscientious 
motives  to  make  affirmations,  <fcc.]— If  any  person  called  as  a  witness  in  any 
court  of  civil  or  criminal  jurisdiction  in  Scotland,  or  required  or  desiring 
to  make  an  affidavit  or  deposition  in  the  course  of  any  proceeding,  or  in 
any  matter,  whether  civil  or  criminal,  shall  refuse  or  be  unwilling  from 
alleged  conscientious  motives  to  be  sworn,  it  shall  be  lawful  for  the  court 
or  judge,  or  other  presiding  officer  or  person  qualified  to  take  affidavits  or 
depositions,  upon  being  satisfied  of  the  sincerity  of  such  objection,  to  per- 
mit such  person,  instead  of  being  sworn,  to  make  his  or  her  solemn 
affirmation  or  declaration  in  the  words  following : 

"  I  AX.  do  solemnly,  sincerely,  and  truly  affirm  and  declare  that  the 
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taking  of  any  oath  is,  according  to  my  religions  belief  unlawful ;  and  I 
do  also  solemnly,  sincerely,  and  truly  affirm  and  declare,**  dx. 

Which  solemn  affirmation  and  declaration  shall  be  of  the  same  force 
and  effect  as  if  such  person  had  taken  an  oath  in  the  usual  form. 

3.  ^Persons  falsely  affirming ^  dbc.  to  incur  penaities  of  toUfid  perjury ,1 — 
If  any  person  making  such  solemn  affirmation  or  declaration  shall  wilfully, 
falsely,  and  corruptly  affirm  or  declare  any  matter  or  thing  which,  if  the 
same  had  been  sworn  in  the  usual  form,  would  have  amounted  to  wilful 
and  corrupt  perjury,  every  such  person  so  offending  shall  incur  the  same 
penalties  as  by  the  laws  and  statutes  of  this  kingdom  are  or  may  be 
enacted  or  provided  against  persons  convicted  of  wilful  and  corrupt 
perjury. 

4.  [Short  TYefe.] — This  Act  may  be  dted  for  all  purposes  as  "The 
Affirmations  (Scotland)  Act,  1865." 


37  &  38  Vict  c.  64.— An  ACT  to  further  alter  and  amend 
the  Law  of  Evidence  in  Scotland,  and  to  provide  for 
the  recording,  by  means  of  Short-hand  Writing,  of  Evi- 
dence in  civil  causes  in  Sheriff  Courts  in  Scotland. — ^7th 
August  1874. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commonsy 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  [Sect.  4  q/*  16  ^  17  Vict,  c  20,f^p6eii!e(2.]— The  fourth  section  of  the  Act 
of  the  sixteen^  and  seventeenth  years  of  the  reign  of  her  present  Majesty, 
chapter  twenty,  intituled  ''An  Act  to  alter  and  amend  an  Act  of  the 
fifteenth  year  of  her  present  Majesty  for  amending  the  law  of  evidence  in 
Scotland,"  is  hereby  repealed. 

2.  [Fartiu  and  their  husbands  and  wives  to  be  witnesses  in  proceedings  on 
account  of  adultery.'] — ^The  parties  to  any  proceeding  instituted  in  conse- 
quence of  adultery,  and  the  husbands  and  wives  of  such  parties,  shall  be 
competent  to  give  evidence  in  such  proceeding ;  provided  that  no  witness 
in  any  proceeding,  whether  a  party  to  the  suit  or  not,  shall  be  liable 
to  be  adced  or  bound  to  answer  any  question  tending  to  show  that  he 
01  she  has  been  guilty  of  adultery,  unless  such  witness  shall  have  al- 
ready given  evidence  in  the  same  proceeding  in  disproof  of  his  or  her 
alleged  adultery. 

3.  [Law  as  to  proof  of  promise  of  marriage  in  declarator  ofmarHmge 
fnmded  thereon^  ciun  copula  subsequente,  not  to  be  aUered.'] — ^Nothing  in 
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this  Act  contained  shall  be  construed  to  alter  or  affect  the  law  of  Scot- 
land in  force  at  and  prior  to  the  passing  of  this  Act  relating  to  the  proof 
of  a  promise  of  marriage  in  any  action  of  declarator  of  marriage  founded 
upon  promise  of  marriage,  cum  copula  subsequente, 

4.  IShort'hand  writers  may  be  employed  to  record  evidence  in  Sheriff 
Cowrts,"] — In  every  case  of  a  proof  in  a  civil  cause  or  proceeding  in  a 
Sheriff  Court  in  Scotland,  and  in  every  case  of  evidence  being  taken  in 
any  such  cause  or  proceeding  to  lie  in  relentis,  the  following  provisions 
shall  have  effect : 

(1)  It  shall  be  competent  to  the  Sheriff,  on  the  motion  of  any  party  to 
the  cause  or  proceeding  and  if  he  sees  fit,  to  cause  the  evidence  to 
be  taken  down  and  recorded  in  short-hand  by  a  writer  skilled  in 
short-hand  writing,  to  whom  the  oath  de  fiddi  administratume 
shall  be  administered,  provided  that  the  Sheriff  shall  himself  dic- 
tate to  the  short-hand  writer  the  evidence  he  is  to  record,  and 
a  note  of  the  documents  adduced  and  any  admissions  made  by 
the  parties : 

(2)  When  a  short-hand  writer  is  so  employed  he  shall  be  appointed 
by  the  Sheriff  and  paid  by  the  parties  in  the  first  instance 
equally,  and  the  extended  notes  of  such  short-hand  writer,  cer- 
tified by  him  as  correct,  shall  be  the  record  of  the  oral  evidence 
in  the  case ;  provided  that,  should  the  correctness  of  the  said 
record  of  evidence  be  questioned,  it  shall  be  competent  to  the 
Sheriff  to  satisfy  himself  in  regard  thereto,  by  the  examination 
of  witnesses  or  otherwise,  and,  if  necessary,  to  amend  the  said 
record. 

6.  [Interpretation  of  terms,'] — In  this  Act  the  term  '^Sheriff"  includes 
Sheriff-Substitute,  and  any  person  appointed  by  a  Sheriff  to  take  evidence 
on  commission  according  to  the  present  law  and  practice. 

6.  [Short  Ude,] — This  Act  may  be  cited  for  all  purposes  as  "  The 
Evidence  Further  Amendment  (Scotland)  Act,  1S74." 
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36  &  37  Vict,  c.  63. — An  ACT  to  amend  the  Law  relating  to 
Law  Agents  practising  in  Scotland, — 5th  Angnst  1873. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  tempoial,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  ^Interpretation  of  terms.'] — The  following  words  and  expressions 
when  used  in  this  Act  shall  have  the  meanings  hereby  assigned  to  them ; 
that  is  to  say, 

'^  The  Court "  shall  mean  the  Court  of  Session  : 

''Law  Agent"  shall  include  Writers  to  the  Signet,  Solicitors  in  the 

Supreme  Courts,  Procurators  in  any  Sheriff  Court,  and  every  person 

entitled  to  practise  as  an  agent  in  a  court  of  law  in  Scotland : 
**  Enrolled  Law  Agent "  shall  mean  any  Law  Agent  enrolled  pursuant 

to  the  provisions  of  this  Act : 
''  The  Registrar  **  shall  mean  the  Registrar  of  Law  Agents  under  this 

Act. 

2.  {^Admission,  enrolment,  and  powers  of  Law  Agents."] — ^From  and 
after  the  passing  of  this  Act  no  person  shall  be  admitted  as  a  Law  Agent 
in  Scotland  except  in  accordance  with  the  provisions  of  this  Act 

Every  enrolled  Law  Agent  shall  be  deemed  to  be  admitted,  and, 
subject  to  the  provisions  of  this  Act  with  respect  to  stamp  duty  and  sub- 
scribing the  roll  of  Law  Agents  appointed  to  be  kept  for  the  Court  of 
Session  and  the  several  Sheriff  Courts  respectively,  shall  be  entitled  to 
practise  in  any  court  of  law  in  Scotland. 

3.  [Lists  to  be  certified  of  members  of  certain  Societies,  Registrar  to 
enrol  them,] — On  or  before  the  first  day  of  February  Eighteen  hundred  and 
seventy-four  the  Deputy  Keeper  of  the  Signet,  or  other  person  to  be 
appointed  for  the  purpose  by  the  Society  of  Writers  to  the  Signet,  the 
president  of  the  Incorporated  Society  of  Solicitors  in  the  Supreme  Courts, 
or  other  person  to  be  appointed  for  the  purpose  by  that  Society,  and  the 
president  or  dean  of  each  Society  of  Law  Agents  which  before  the  passing 
of  "  The  Procurators  (Scotland)  Act,  1866,"  was  incorporated  by  Act  of 
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Parliament  or  Royal  Charter,  or  other  person  to  be  appointed  for  the 
purpose  by  each  such  Society  shall  respectively  prepare  and  deliver  to  the 
Registrar  certified  lists  containing  the  names  and  designations  of  all 
persons  who  then  are  members  of  such  Societies  respectively,  and  the 
Registrar  shall  enrol  as  a  Law  Agent  every  such  person  on  his  applying 
to  be  enrolled  and  grant  to  him  a  certificate  of  his  enrolment 

4.  [Lists  of  Procurators  to  be  certified.  Registrar  to  enrol  diem,] — The 
sheriff-clerk  of  each  county  shall,  on  or  before  the  first  day  of  February 
Eighteen  hundred  and  seventy-four,  prepare  and  deliver  to  the  Registrar 
certified  lists  containing  the  names  and  designations  of  all  persons  admit- 
ted as  Procurators  in  the  Sheriff  Court  of  the  county  previous  to  that  date 
and  not  included  in  any  of  the  lists  delivered  under  the  preceding  section, 
and  the  Registrar  shall  enrol  as  a  Law  Agent  every  such  person  on  his 
applying  to  be  enrolled  and  grant  to  him  a  certificate  of  his  enrolment. 

5.  [Provisions  as  to  the  qualification  of  applicants  for  admission  as  Law 
Agents  in  future,'] — With  respect  to  the  qualifications  for  admission  as  Law 
Agents  under  this  Act  the  following  provisions  shall  have  effect : 

(1)  An  applicant  for  admission  must  be  twenty-one  years  of  age,  and 
must,  except  in  the  cases  after  mentioned,  have  served  an  appren- 
ticeship of  five  years  with  a  practising  Law  Agent,  or  with  a  sheriff- 
clerk  in  office  at  the  passing  of  this  Act. 

(2)  An  apprenticeship  entered  upon  after  the  passing  of  this  Act 
must  be  served  under  indenture,  and  the  indenture  shall  be  recorded 
in  the  register  of  probative  writs  of  the  coimty  in  which  the  same 
is  entered  into  and  intimated  to  the  Registrar  within  six  months 
from  the  date  fixed  for  the  commencement  of  the  apprenticeship, 
and  any  assignation  of  such  indenture  shall  be  intimated  to  the 
Registrar  within  six  months  of  its  date. 

(3)  Any  person  who  before  the  passing  of  this  Act  has  entered  upon 
an  apprenticeship,  with  or  without  indenture,  for  a  shorter  term 
than  five  years,  with  a  master  qualified  according  to  the  law  then 
existing,  may  serve,  without  indenture,  with  the  same  or  another 
master  the  additional  period  necessary  to  make  up  five  years. 

(4)  When  from  necessary  or  reasonable  cause  the  whole  period  of 
apprenticeship  under  an  indenture  cannot  be  completed  with  the 
master  therein  named,  the  remainder  of  the  period  may  be  com- 
pleted with  another  qualified  master. 

(5)  A  master  may  permit  his  apprentice  to  serve  any  part  of  |his  term, 
not  exceeding  two  years,  with  another  qualified  master. 

(6.)  [Cases  in  which  service  for  the  term  of  three  years  wiU  suffice,] — Any 
of  the  following  persons  shall  be  qualified  to  apply  for  admission, 
if  he  shall  have  served  an  apprenticeship  as  aforesaid  for  three 
years ;  that  is  to  say, 

(a)  A  person  who,  either  before  or  after  the  passing  of  this 

2y 
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Act,  shall  for  live  years  have  been  a  clerk  to,  and  engaged  nnder 
the  superintendence  of  a  practising  law  agent,  in  such  business  as 
is  usually  transacted  by  law  agents  ; 

{b)  A  person  holding  a  degree  in  law  or  in  arts  of  an  university 
in  Great  Britain  or  Ireland  granted  after  examination ; 

(c)  A  member  of  the  faculty  of  advocates ; 

{d)  A  person  who  has  been  called  to  the  degree  of  utter 
barrister  in  England ; 

(e)  A  person  who  has  been  admitted  and  enrolled  as  an 
attorney  or  solicitor  in  England. 

6.  [^Apprentices  before  admission  to  make  <ijfid(xmt  of  having  served."] — 
Every  person  shall,  before  he  be  admitted  a  law  agent  according  to  this 
Act,  make  affidavit  that  he  has  actually  served  an  apprentice^p  to  a 
qualified  master  or  masters  during  the  whole  time  required  by  this  Act 

7.  [Admission  and  enrolment  of  applicants  as  Law  Agents."] — ^Any  person 
qualified  as  herein  before  provided  may  present  to  the  court  a  petition 
praying  to  be  admitted  as  a  law  agent,  and  the  court  shall  examine  and 
inquire,  by  such  ways  and  means  as  they  shall  think  proper,  touching  the 
indenture  and  service  and  the  fitness  and  capacity  of  such  person  to  act 
as  a  law  agent ;  and  if  the  court  shall  be  satisfied  by  such  examination, 
or  by  the  certificate  of  examiners  as  herein  after  mentioned,  that  such  per- 
son is  duly  qualified  and  fit  and  competent  to  act  as  a  law  agent,  then  and 
not  otherwise  the  court  shall  cause  him  to  be  adnoitted  a  law  agent,  and 
his  name  to  be  enrolled  as  such,  which  admission  shall  be  in  the  writ- 
ing and  signed  by  a  judge  of  the  court,  and  shall  be  stamped  with  the 
stamps  required  by  law  to  be  impressed  on  the  admission  of  law  agents. 

The  petition  may  be  presented  to  any  judge  of  the  court  officiating  as 
a  Lord  Ordinary^  and  the  proceedings  under  the  same  may  take  place  and 
be  conducted  before  the  same  or  any  other  judge  according  to  the  judicial 
arrangements  in  the  court  for  the  time  being,  and  a  single  judge  shall  be 
entitled  to  act  as  the  court  with  reference  to  all  petitions  for  admission  as 
a  law  agent  under  this  Act. 

8.  [The  Court  empowered  to  appoint  Examiners.] — For  the  purpose  of 
fiskcilitating  the  inquiry  touching  the  due  service  under  indenture  as  afore- 
said, and  the  fitness  and  capacity  of  any  person  to  act  as  a  law  agent,  it  shall 
be  lawful  for  the  judges  of  the  court  (or  any  seven  or  more  of  them,  of 
whom  the  Lord  President  and  Lord  Justice-Clerk  shall  be  two)  from  time 
to  time  to  nominate  and  appoint  fit  and  proper  persons  to  be  examiners 
for  the  purposes  of  this  Act ;  and  it  shall  be  lawful  for  the  said  judges 
from  time  to  time  to  prescribe  the  subjects  of  examination  in  law  and 
general  knowledge,  and  to  make  rules  for  conducting  such  examinations, 
and  also  for  entrance  examinations  of  apprentices  and  intermediate 
examinations. 

9.  [Quorum  of  examiners^  fees  of  examination,  dt.] — Three  examiners 
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shall  be  a  qnoroin  at  any  ezaiDination,  and  the  examiners  present  shall 
appoint  one  of  their  number  to  be  chairman,  and  each  applicant  shall, 
prior  to  his  examination,  pay  two  guineas  to  the  chairman  to  be  divided 
among  the  examiners  present. 

10.  lExceptions  to  the  rule  that  applicant  shall  undergo  examination  as  to 
fitness  to  practiced] — ^During  the  period  of  three  years  immediately  follow- 
ing the  passing  of  this  Act,  it  shall  be  lawful  for  the  court  to  admit  an 
applicant  although  he  shall  not  have  complied  with  the  provisions  of  this 
Act  with  respect  to  qualifications  for  admission,  provided  he  shall  establish 
to  the  satisfaction  of  the  court  that  at  the  date  of  the  passing  of  this  Act — 

(1)  He  was  entitled  to  be  admitted  a  procurator  under  "  The  Procu- 
rators (Scotland)  Act,  1866 ;"  or 

(2)  He  was  in  course  of  qualifying  himself  for  admission  according  to 
the  provisions  of  "  The  Procurators  (Scotland)  Act,  1865,"  and  that 
at  the  date  of  his  application  he  would  according  to  these  provisions 
have  been  qualified  to  be  taken  upon  examination  by  the  examiners 
under  that  Act,  and  shall  undergo  an  examination  under  this  Act ; 
but  no  person  who  was  under  indenture  at  the  passing  of  "  The 
Procurators  (Scotland)  Act,  1865,"  or  who  had  completed  his  term 
of  apprenticeship  prior  to  the  passing  of  this  Act,  shall  be  required 
to  undergo  an  examination  in  general  knowledge  under  this  Act. 

(3)  He  had  been  remitted  to  the  general  council  of  procurators  for 
examination,  and  is  before  first  October  next  certified  by  them  to 
be  qualified. 

11.  ^Appointment  and  duties  of  Registrar,] — One  of  the  principal,  de- 
pute, or  assistant,  clerks  of  session,  to  be  nominated  from  time  to  time  by 
the  Lord  President  and  Lord  Justice-Clerk,  shall  be  the  Registrar  of  law 
agents  under  this  Act. 

It  shall  be  the  duty  of  the  Registrar  to  keep  an  alphabetical  register  of 
all  enrolled  law  agents,  and  enrolment  in  such  register  shall  be  deemed  to 
be  enrolment  under  this  Act,  and  he  shall  strike  out  the  name  of  any  law 
agent  on  an  order  of  the  court,  or  on  application  made  to  bim  by  such 
agent  in  writing  to  that  effect ;  and  he  shall  on  the  application  of  any 
enrolled  law  agent  grant  a  certificate  of  his  enrolment,  and  shall  receive 
for  each  enrolment  in  the  register  and  certificate  of  enrolment  a  fee  of  two 
shillings  and  sixpence.  The  register  shall  be  kept  in  the  office,  in  the 
Register  House,  of  the  principal,  depute,  or  assistant,  clerk  of  session  acting 
for  the  time  as  Registrar,  and  the  Registrar  shall,  in  keeping  the  same,  and 
generally  in  the  discharge  of  his  duties,  give  obedience  to  such  directions 
as  he  may  from  time  to  time  receive  from  the  Lord  President  and  Lord 
Justice-Clerk. 

12.  [Roll  to  be  kept  of  agents  practising  in  the  Court  of  Session.] — A  roll 
of  the  law  agents  practising  before  the  Court  of  Session  shall  be  kept  by  the 
clerk  of  the  Lord  President  in  such  form  as  the  Lord  President  may  direct. 
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and  every  enrolled  law  agent  who  has  paid  the  stamp-duty  exigible  by 
law  on  admission  to  practice  as  an  agent  before  the  Court  of  Session  shall 
be  entitled  to  subscribe  the  said  roll^  and  the  said  clerk  shall  be  paid  a  fee 
of  five  shillings  for  each  subscription,  and  every  agent  shall,  on  subscribing 
the  said  roll,  deliver  to  the  said  clerk  a  note  specifying  his  place  of  busi- 
ness, and  shall  deliver  a  similar  note  so  often  as  he  shall  change  the  same. 

13.  [RoU  to  be  kept  of  agents  practising  in  the  Sheriff  Courts,'] — ^A  roll 
of  agents  practising  in  any  Sheriff  Court  shall  be  kept  by  the  sheriff-clerk 
in  such  form  as  the  Lord  President  of  the  Court  of  Session  may  direct,  and 
every  enrolled  law  agent  who  has  paid  the  stamp-duty  exigible  by  law  on 
admission  to  practice  as  an  agent  before  a  Sheriff  Court  shall  be  entitled 
to  subscribe  the  said  roll,  and  the  sheriff-clerk  shall  be  paid  a  fee  of  five 
shillings  for  each  subscription,  and  every  agent  shall,  on  subscribing  the 
said  roll,  deliver  to  the  sheriff-clerk  a  note  specifying  his  place  of  business, 
and  shall  deliver  a  similar  note  so  often  as  he  shall  change  the  same. 

14.  [Lord  President  may  make  rides  for  keeping  and  subscribing  roBsJ] — ' 
It  shaU  be  lawful  for  the  Lord  President  of  the  Court  of  Session,  from  time 
to  time,  to  issue  rules  and  directions  with  respect  to  the  keeping  and  sub- 
scription of  the  rolls  directed  to  be  kept  by  the  two  preceding  sections,  and 
such  rules  and  directions  shall  be  observed  and  obeyed  by  the  several 
keepers  of  the  said  rolls. 

The  name  of  any  person  shall  be  struck  off  the  said  rolls, — 

(1)  In  obedience  to  the  order  of  the  court,  upon  application  duly 

made,  and  after  hearing  parties,  or  giving  them  an  opportunity 
of  being  heard ; 

(2)  Upon  his  own  written  application. 

15.  [Borrowing  process.] — ^A  law  agent  shall  not  be  entitled  to  borrow 
a  process  depending  before  any  supreme  court  sitting  in  Edinburgh  unless 
he  shall  have  a  place  of  business  in  Edinburgh  or  Leith ;  and  a  law  agent 
shall  not  be  entitled  to  borrow  a  process  depending  before  an  inferior 
court  unless  he  shall  have  a  place  of  business  within  the  jurisdiction  of 
such  court. 

16.  [No  one  to  practice  before  a  Court  unless  he  has  subscribed  the  roU  of 
agents.y—Yiom  and  after  the  first  day  of  February  Eighteen  hundred  and 
seventy-four  no  person  shall  be  allowed  to  practice  as  an  agent  in  the 
Court  of  Session  or  any  Sheriff  Court  until  he  shall  have  subscribed  the 
roll  of  agents  practising  before  such  court,  or  after  his  name  shall  have 
been  struck  off  such  roll,  unless  the  same  shall  have  been  subsequently 
restoted  thereto. 

17.  [Provision  as  to  Sheriff  Court  practitioner  quoKfyingfor  enrolling  as 
agent  in  the  Court  of  Session,] — ^An  enrolled  law  agent  who  has  paid  the 
stamp-duty  exigible  by  law  on  admission  to  practise  as  an  agent  in  a 
Sheriff  Court  shall  be  qualified  to  sign  the  roll  of  agents  practising  in  the 
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Court  of  Session  on  paying  the  difference  between  sach  duly  and  the  duty 
chargeable  on  admission  to  practise  in  the  Court  of  Session, 

18.  [Enrolled  law  agents  to  he  admitted  as  notaries  public.} — Any  en- 
rolled law  agent  may  apply  to  the  court  to  be  admitted  a  notary  public 
and  it  shall  be  lawful  for  the  court  to  admit  him,  and  grant  warrant  to 
the  keeper  of  the  roll  or  register  of  notaries  public  to  enrol  him  as  a 
notary  public  on  his  paying  the  stamp-daty  for  the  time  exigible  by  law 
from  a  notary  public  on  admission,  and  after  the  passing  of  this  Act  it 
shall  not  be  necessary  for  any  person  to  find  caution  on  his  admission  as 
a  notary  public. 

19.  [Societies  may  admit  enrolled  law  agents  to  membersliip.} — Any 
society  of  law  agents  may,  notwithstanding  any  law,  statute,  or  usage  hither- 
to in  force,  admit  any  enrolled  law  agent  to  be  a  member  of  it  on  such 
terms  as  it  may  see  fit. 

20.  [0/ admission  to  membership  of  law  societies,'] — It  shall  be  lawful 
for  any  society  of  law  agents  to  accept  of  an  apprenticeship  for  five  years 
served  under  the  provisions  of  this  Act  ^dth  an  enrolled  law  agent,  al- 
though not  a  member  of  such  society,  as  a  qualification  for  admission  to 
such  society. 

21.  [Agreements  between  agents  as  to  sharing  fees.] — ^Agreements  be- 
tween law  agents  acting  for  the  same  client  to  share  fees  or  profits  shall 
be  lawful,  and  a  law  agent  authorised  and  acting  for  a  client  whom  he 
discloses  shall  incur  no  liability  to  any  other  law  agent  employed  by  him, 
except  such  as  he  shall  expressly  undertake  in  writing. 

22.  [Law  agents  to  be  subject  to  jurisdiction  of  Hie  Court] — Every  en- 
rolled law  agent  shall  be  subject  to  the  jurisdiction  of  the  court  in  any 
complaint  which  may  be  made  against  him  for  misconduct  as  a  law  agent, 
and  it  shall  be  lawful  for  the  court  in  either  division  thereof  to  deal  sum- 
marily with  any  such  complaint  and  to  do  therein  as  shall  be  just. 

23.  [Act  not  to  interfere  with  law  as  to  certificates,] — Nothing  in  this 
Act  contained  shall  interfere  with  the  obligation  of  any  law  agent  to 
obtain  a  stamped  certificate. 

24.  [The  Court  may,  within  one  year  after  the  passing  of  the  Act,  admit 
notaries  pubUc  to  be  enrolled,  if  they  see  fit.] — ^Any  person,  being  a  notary 
public,  who  has  during  the  period  of  seven  years  immediately  preceding 
the  passing  of  this  Act  regularly  taken  out  a  stamped  certificate  as  re- 
quired by  law,  and  who  has  during  the  said  period  been  engaged  in  actual 
practice  as  a  law  agent  or  conveyancer  as  well  as  a  notary  public,  may  at 
any  time  within  one  year  after  the  passing  of  this  Act  be  admitted  as  a 
law  agent  under  this.  Act,  if  the  court  shall  see  fit,  without  making  an 
affidavit  of  having  served  an  apprenticeship  as  hereinbefore  required,  and 
without  being  subjected  to  examination. 

25.  [RepeaUng  douse.] — From  and  after  the  first  day  of  February  One 
thousand  eight  hundred  and  seventy-four,  ''The  Procurators  (Scotland) 
Act,  1865,"  shall  be  and  the  same  is  hereby  repealed,  but  such  repeal  shall 
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not  prevent  societies  which^  prior  to  the  passing  of  this  Act^  were  foimed 
under  the  said  Act,  from  continuing  to  exist  as  incorporated  societies,  az^d 
electing  such  office-bearers  as  they  please,  and  admitting  members  on  soch 
terms  as  they  see  fit ;  provided  always,  that  it  shall  not  be  necessaiy  £ur 
any  agent  admitted  under  this  Act  to  become  a  member  of  any  soch 
society. 

26.  [Proviso  as  to  existing  powers  of  inferior  courts.'] — ^£z<%pt  in  so  &r 
as  relates  to  striking  the  name  of  any  person  off  the  roll  of  law  agents, 
nothing  in  this  Act  shall  }je  held  to  affect  the  existing  powers  of  inferior 
courts  or  the  judges  thereof  over  procurators  practising  before  suck  oouzte>, 
so  far  a.s  these  powers  may  be  necessary  for  supporting  the  juiisdictixm 
and  maintaining  the  authority  of  their  several  courts. 


ACT  of  SEDERUNT  appointing  Examiners  of  Law  Agents. 

Edinburgh,  6th  November  1873. 


The  Lords  of  Council  and  Session, 
in  pursuance  of  the  Act  36  and  87 
Victoria,  c.  63,  §  8,  nominate  and 
apiDoint  James  Stuart  Tytler,  Pro- 
fessor of  Conveyancing  in  the  Uni- 
versity of  Edinburgh ;  Robert  Berry, 
Master  of  Arts,  Professor  of  Boman 
Law  and  the  Law  of  Scotland  in  the 
University  of  Glasgow;  George 
Grub,  Doctor  of  Laws,  Lecturer  on 
Scots  Law  and  Conveyancing  in  the 
University  of  Aberdeen ;  John  Thom- 
son Mowbray,  Writer  to  the  Signet, 
Edinburgh ;  Jobn  Carmr nt.  Solicitor 
before  the  Supreme  Court,  Edin- 
burgh ;  James  Roberton,  Doctor  of 
Laws,  a  member  of  the  Faculty  of 
Procurators,  Glasgow;  John  Boyd 
Baxter,  President  of  the  Society  of 
Procurators  and  Solicitors,  Dimdee ; 
and  Charles  Duncan,   a  member  of 


the  Society  of  Advocates,  Aberde< 
to  be  Examiners  for  the  purposes  of 
the  said  Act;  and  further,  appomt 
the  said  James  Stuart  Tytler  to  t^t 
as  chairman  at  all  meetings  of  the 
said  examiners.  And  the  Lords 
direct  and  ordain  the  stated  meet- 
ings of  the  said  examiners  for  the 
examination  of  persons  applying  for 
admission  as  Law  Agents^  to'be  bdi) 
in  Edinburgh  four  times  in  the  year. 
Further,  the  Lords  appoint  a  specisl 
meeting  of  the  examiners  to  be  held 
in  the  Exchequer  Chambers,  Edin* 
burgh,  on  Friday,  the  14  th  Norem- 
ber  current,  at  three  o'clock  p.m. 

And  the  Lords  appoint  this  Act  of 
Sederunt  to  be  inserted  in  the  Books 
of  Sederunt,  and  to  be  printed  and 
published  in  the  usual  foim. 

JOHN  INGLIS,  I,P,D. 


ACT  OF  (SEDERUNT  aiient  Examinations  of  Law  Agents. 

Edinburgh,  20tli  December  1873. 

The  Lords  of  Council  and  Session,  Her  Majesty  Queen  Victoria,  chapi 
considering  that  by  section  8th  of  68,  entituled  **  An  Act  to  amend  the 
the  Act  of  the  d6th  and  37th  yei.r  of     Law  relating  to  Low  Agtuts  pzactis- 
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ing  in  Scotland,"  it  is  provided  that 
it  shall  be  lawful  for  the  judges  of 
the  Court  of  Session,  or  any  seven 
or  more  of  them,  of  whom  the  Lord 
President  and  the  Lord  Justice-Glerk 
shall  be  two,  *'  from  time  to  time  to 
prescribe  the  subjects  of  examination 
in  law  and  in  general  knowledge, 
and  to  make  rules  for  conducting 
such  examinations,  and  also  for  en- 
trance examinations  of  apprentices, 
and  intermediate  examinations,"  do 
hereby  enact  and  provide  as  fol- 
lows : — 

I.  That  when  the  Judge,  to  whom 
a  petition  for  admission  of  a  law 
agent  has  been  presented  under  the 
7th  section  of  the  Act,  shall  require 
the  applicant  to  be  examined  under 
the  provisions  of  the  8th  section,  he 
shall  remit  the  applicant  to  the 
examiners  appointed  by  the  court. 

IL  The  examination  of  the  appli- 
cant under  such  remit  shall  be  held 
in  Edinburgh,  and  shall  embrace  the 
following  subjects : — 

(X)  Genebal  Knowucdqe. 
History  of  England  and  Scotland. 
Geography. 
Arithmetic. 
Bookkeeping. 
Latin.     The  First  and  Second  Books 

of  the  iBneid. 
Logic  (Jevon's  Elementary  Lessons). 

Or  in  place  thereof,  in  the  option 
of  the  applicant. 
Mathematics.     First  three  Books  of 

Euclid. 

(2)  Law. 
The    Law    of   Scotland,   Civil    and 
Criminal. 

Erskine's    Institute.    Bell's    Prin- 
ciples, Hume's  Commentaries. 

Conveyancing.     ^ 

Forms    of     Process,     Civil     and 
CriminaL 

m.  The  examination  in  general 
knowledge  above  prescribed  may  take 
place,  in  the  option  of  any  intending 
applicant,  as  an  entrance  examina- 
tion before  entering  into  indenture 
of  apprenticeship,  or  at  any  time 
before  the  applicant's  petition  to  the 
court  for  admission  as  a  law  agent, 
and,  in  either  of  these  cases,  it  may 
be  held  either  in  Edinburgh,  Glas- 
gow,   Aberdeen,    or    Dundee,    and 


those  applicants  who  have  passed 
such  examination  shall  not  be  re- 
quired, on  applying  for  admission  as 
law  agents,  to  pass  any  farther  exa- 
mination in  general  knowledge. 

IV.  Every  applicant  for  admission 
as  a  law  agent  must  have  attended, 
and  taken  part  in  the  examinations, 
of  the  classes  of  Scots  Law  and  Con- 
veyancing in  a  Scottish  university, 
and  these  classes  must  have  been 
attended  in  two  separate  winter 
sessions. 

v.  For  the  future  no  person  shall 
be  admitted  as  apprentice  under  in- 
denture to  a  law  agent  until  he  shaU 
have  passed  an  entrance  examination 
by  the  examiners  appointed  by  the 
court,  which  may  take  place  in 
Edinburgh,  Glasgow.  Aberdeen,  or 
Dundee,  and  shall  embrace  the  fol- 
lowing subjects : — 

Engli^  composition  and  writing 
to  dictation. 

Arithmetic,  simple  and  com- 
pound, and  vulgar  and  decimal 
fractions. 

Elements  of  Latin. 
YL  It  shall  not  be  necessary  for 
any  apprentice  or  applicant,  for  ad- 
mission as  a  law  agent,  to  unde^[o 
any  entrance  examination  or  examina- 
tion in  general  knowledge,  where 
such  examinations  are  dispensed  with 
by  the  said  Act,  and  also  in  the  fol- 
lowing cases,  viz : — 

(1)  If  the  apprentice  or  appli- 

cant hold  a  degree  of  any 
university  in  Great  Britain 
or  Ireland  granted  after 
examination. 

(2)  If  he  have  attended  in  three 

separate  sessions  three 
separate  classes  in  Arts 
in  any  Scottish  university 
(one  of  said  classes  being 
Humanity),  and  has  taken 
part  in  the  examinations 
in  such  classes. 

(3)  If  he  be  a  member  of  the 

Faculty  of  Advocates. 

(4)  If  he  have  been  called  to 

the  Degree  of  Utter  Bar- 
rister in  England. 

(5)  If  he  have  been  admitted 

and  enrolled  as  an  attorney 
or  solicitor  in  England. 
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Vli.  All  the  exAininations  shall  be 
conducted  partly  orally  and  partly  in 
writing. 

VIIL  Any  three  of  the  examiners 
appointed  by  the  court  shall  be  a 
quorum  at  any  examination,  and  the 
statutory  fee  to  the  examiners  shall 


be  paid  by  the  applicant  preyioiiB  to 
each  of  the  said  examinations. 

And  the  Lords  appoint  this  Act  to 
be  entered  in  the  Books  of  Sederunt, 
and  to  be  published  in  common 
form. 

JOHN  INGLIS,  LP.D, 


ACT  OP  SEDEEUNT  to  Amend  the  Act  of  Sederunt  of 
20th  December  1873,  anent  Examinations  of  Law 
Agents. — Edinburgh,  28th  January  1874. 


The  Lords  Enact  and  Declare, — 


I.  That  the  4th  section  of  the  said 
Act  of  Sederunt  shall  not  be  held  to 
apply  to  candidates  for  admission  as 
law  agents,  who,  prior  to  the  passing 
of  the  said  Act  of  Sederunt,  have 
attended,  or  have  commenced  to 
attend  the  clasBes  of  Scots  Law  and 
Conveyancing  in  a  Scottish  univer- 
sity; but  such  candidates  shall  be 
held  to  have  sufficiently  qualified 
themselves  by  attendance  on  such 
classes,  though  their  attendance  may 
not  have  been  in  two  separate  winter 
sessions,  and  though  they  may  not 
have  taken  part  in  the  examinations 
of  such  classes. 

n.  Whereas,  b^  the  statute  36  and 
87  Vict.  cap.  63,  sec.  9,  provision  is 
made  for  the  remuneration  of  the 
examiners  to  be  appointed  by  the 
court,  by  requiring  each  applicant 
for  admission  as  a  law  agent,  prior 
to  his  examination,  to  pay  two 
guineas  to  the  chairman,  to  be 
divided  among  the  examiners  pre- 
sent, but  no  provision  is  made  by 
the  said  statute  for  defraying  the 
expenses  attending  the  conduct  of 
the  said  examinations :  And  whereas 
the  judges  of  the  court,  or  any  seven 
or  more  of  them  (of  whom  the  Lord 
President  and  Lord  Justice-Clerk 
shall  be  two),  are,  by  the  8th  sec- 
tion of  the  said  statute,  empowered 
to  make  rules  for  conducting  the 


said  examinations;  and  it  is  neces- 
sary for  the  proper  conducting  of 
the  said  examinations,  that  provision 
should  be  made  for  defraying  the 
expenses  attending  the  same:  The 
Lords  appoint  and  ordain  each  appli- 
cant for  admission  as  a  law  agent, 
at  the  time  of  presenting  his  petition 
to  the  court,  to  pay  to  the  clerk  of 
the  examiners  the  sum  of  thirty 
shillings,  to  be  applied  by  the  ex- 
aminers in  defraying  the  said  ex- 
penses. 

m.  It  shall  be  the  dnty  of  the 
clerk  of  the  examiners : — 

(1)  To  attend,  when  required,  the 

meetings  of  the  examiners, 
and  to  keep  their  minutes 
and  records. 

(2)  To  arrange  diets  of  examina- 

tion, and  give  reasonable 
notice  thereof  to  appren- 
tices and  applicants. 

(3)  To  conduct  any   correspond- 

ence connected  with  the 
business  of  the  examiners. 

(4)  To  present  and  carry  through, 

when  required,  petitions  for 
admission  of  law  agents, 
free  of  expense  to  the  ap-* 
plicants,  the  petitions  being 
signed  by  the  applicants, 
without  the  necessity  of 
employing  counsel. 
And  the  said  clerk  shall  be  remuner- 
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ated  for  the  perf ormanoe  of  all  snch 
duties  by  an  allowance  to  be  fixed 
by  the  examiners,  and  to  be  pro- 
vided out  of  the  monies  arising  hx>m 
the  payment  by  applicants  of  the 
said  sum  of  thiity  shillings  each. 

IV.  The  examiners,  on  or  before 
the  20th  January  yearly,  submit  to 
to  the  Lord  President  an  account, 
charge  and  discharge,  for  the  year 


ending  on  the  31st  December  imme- 
diately preceding,  of  the  monies 
arising  from  the  payment  by  appli- 
cants of  the  said  sum  of  thurty 
shillings  each. 

And  the  Lords  appoint  this  Act  to 
be  inserted  in  the  Boblu  of  Sederunt, 
and  to  be  ^published  in  the  usual 
maimer. 

JOHN  INGLIS,  LP,D, 


ACT  OF  SEDERUNT  anent  the  admission  of  Law  Agents. 

Edinburgh,  18th  March  1875. 


The  Lords  Enact  and  Declare,- 


L  That  the  expression  '*  Classes 
in  Arts,''  in  the  Act  of  Sederunt  of 
20th  December  1873,  shall  he  held 
to  include  only  those  classes  which 
form  part  of  the  curriculum  required 
for  a  degree  in  arts. 

n.  Whereas  the  fees  directed  by 
the  Act  of  Sederunt  of  28th  January 
1874  to  be  paid  for  defraying  the  ex- 
penses connected  with  the  examina- 
tions under  the  Statute  86  &  87 
Victoria,  cap.  63,  and  relative  Acts  of 
Sederunt,  have  proved  quite  inade- 
quate for  that  purpose,  the  Lords 
appoint  the  following  fees  to  be  paid 
by  each  applicant  in  lieu  of  the  fees 
provided  in  said  Act  of  Sederunt,, 
viz. : — 

1.  For  an  apprentice's  entrance 
examination,  lOs.  6d. 


2.  For  an  examination  in  general 
knowledge,  £1,  Is. 

8.  For  an  examination  in  law, 
£1,  Is. 

These  fees  being  payable  once 
only,  although  the  applicant, 
having  failed  to  pass  an  ex- 
amination, should  come  up 
for  examination  again. 
4.  For  the  clerk  presenting  and 
carrying  through  the  requisite  peti- 
tion to  the  court  for  an  admission  as 
law  agent,  including  the  drawing  of 
the  petition,  £2,  2b. 

And  the  Lords  appoint  this  Act 
of  Sederunt  to  be  inserted  in  the 
Books  of  Sederunt,  and  to  be  printed 
and  published  in  the  usual  form. 

JOHN  INGLIS,  LP,B, 


BEGULATIONS  issued  by  Examiners. 

The  stated  quarterly  examinations  in  Edinburgh  commence  yearly  on 
the  first  Tuesday  after  the  first  of  January,  the  last  Tuesday  in  April,  the 
third  Tuesday  in  July,  and  the  third  Tuesday  in  October. 

Examinations  in  both  clases  of  general  knowledge,  in  Glasgow,  Aberdeen, 
and  Dtmdee,  may  be  arranged  for  fiix  candidates,  but  as  the  applications  of 
the  requisite  number  are  uncertain,  the  Board  of  Examiners  recommend 
applicants  to  present  themselves  in  Edinburgh. 
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The  subjeots  of  the  different  examinations,  and  infonnation  regarding 
them,  are  detailed  on  the  following  pages. 

Those  intending  to  present  themselves  for  examination  in  either  class  of 
general  knowledge  or  in  law  on  remit  preyiously  obtained,  will  please 
intimate  the  same  to  me  by  letter,  giving  their  fall  names  and  addresses, 
and  specifying  precisely  the  class  of  examination  they  desire  to  nndergo, 
not  later  than  fourteen  days  before  the  examination  ;  and  those  intending 
to  present  themselves  for  a  first  examination  in  law,  without  a  remit  pre- 
viously obtained,  will  please  put  themselves  in  communication  with  me,  not 
later  than  twenty-eight  days  before  the  examination. 

J.  T.  JAMIESON,  8.S.C., 

Secretary  to  the  Board  of  ExomUnen. 

20th  March  lS7o. 

65  Pbinoes  Stbeet,  Edinbuboh. 


Subjects  of  Examinations,  with  information  regarding 

same. 

I.  Entrance  Examination  in  General  Knowledge. 

English  composition  and  writing  to  dictation. 

Arithmetic,  simple  and  compound,  and  vidgar  and  decimal  fractions. 
Elements  of  Latin. 
Applicants  are  expected  to  show  a  competent  Imowledge  of  granunar, 
and  to  be  able  to  construe  and  translate  into  English  easy  Latin 
sentences. 
Fees  payable  on  application  for  a  first  examination,  £2,   12s.   6d. 

Subsequent  examinations,  £2,  2b.  each. 
This  examination  is  unnecessary  in  the  following  cases : 

1.  Where  the  applicant  has  passed  the  examination  in  general 
knowledge  detailed  below ;  or, 

2.  Where  he  holds  a  degree  of  any  university  in  Great  Britain  or 
Ireland  granted  after  examination  ;  or, 

3.  Where  he  has  attended  in  separate  sessions  three  of  the  classes 
which  qualify  for  a  degree  in  arts  (one  of  which  must  be 
Humanity),  and  has  taken  part  in  the  examinations  in  such 
clases. 

An  indenture  cannot  be  entered  upon  until  the  apprentice  has 
passed  this  examination,  or  is  possessed  of  one  or  other  of  the 
equivalent  qualifications,  and  care  should  be  taken  to  have  it  re- 
corded in  the  Register  of  Probative  Writs  of  the  county  in  which 
the  same  is  entered  into,  and  intimated  to  the  Registrar, 
Register  House,  Edinburgh,  both  within  six  months  from  the 
date  fixed  for  its  commencement. 

Indentures  entered  upon  prior  to  the  20th  December  1873 
are  sufficient  without  an  entrance  examination. 
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n.  Qtneral  Knowledge  Examination. 
Histoiy  of  England  and  Scotland. 
Geography. 
Arithmetic. 
Bookkeeping. 

Latin  (the  first  and  second  books  of  the  iBneid). 
Logic  ( JeTon's  Elementary  Lessons), 

or,  in  place  thereof,  at  the  option  of  the  applicant, 
Mathematics  (first  three  books  of  Euclid). 

Fees  payable  on  application  for  a  first  examination,  £3,  ds. 
Subsequent  examinations,  £2,  2s.  each. 

This  examination  is  unnecessary 

1.  Where  the  applicant  holds  the  degree  ;  or, 

2.  Where  he  has  attended  the  classes  in  arts  mentioned  above, 
m.  Z^w  Examination, 

The  law  of  Scotland,  civil  and  criminal. 

Erskine's  Institute,  Bell's  Principles,  Hume*s  Commentaries. 

Conveyancing. 

Forms  of  process,  civil  and  criminal. 

Applicants  will  keep  in  view  that,  besides  a  knowledge  of  principles, 
a  knowledge  of  forms  of  process,  both  in  the  Supreme  and  Sheriff 
Courts,  i^  essential. 

They  cannot  be  examined  in  law  except  on  remit  from  the  court  on 
petition,  with  which  it  is  necessary  to  produce  certain  of  the  docu- 
ments noted  below,  according  to  the  qualifications  founded  on. 

1.  Discharged  indenture  or  certificate  of  apprenticeship. 

2.  Discharged  agreement  or  certificate  of  clerkship. 

3.  Certificate  of  having  passed  an  examination  in  general  knowledge ; 

or. 
Diploma  of  the  degree ;  or. 
Certificates  of  attendance  at  the  classes  in  arts  mentioned  above. 

4.  Certificate  of  attendance  at  the  Scots  Law  class  in  one  session,  and 

of  having  taken  part  in  its  examinations. 

5.  Certificate  of  attendance  at  the  conveyancing  class  in  another 

session,  and  of  having  taken  part  in  its  examinations. 
These  law  classes  may  have  been  attended  in  the  same  session, 
without  having  taken  part  in  their  examinations  prior  to 
session  1874-75. 

6.  Certificate  of  birth. 

7.  An  afiSdavit  of  actual  service. 

Fees  payable  on  application  for  examination  with  petition,  £5,  5s.,  with 
128.  6d.  of  fee  fund  dues.     Subsequent  examinations,  £2,  2s.  each. 

As  regards  aU  the  examinations,  applicants  are  expected  to  shew  a  com- 
petent knowledge  of  each  of  the  prescribed  subjects,  and  the  examiners  re- 
card  f ailture  in  one  of  these  as  failure  in  aU. 
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PART  IX. 
ADMISSION  OF  SHERIFF  OFFICERS. 

The  foUowing  ''  RULES  AND  REGULATIONS,"  approved 
of  at  a  meeting  of  principal  Sheriffs,  held  in  the  Ad- 
vocates' Library,  on  11th  December  1867,  have  been 
adopted  in  most  sheriffdoms. 


1.  Any  person  desirous  of  being 
admitted  as  a  sheriff-offlcer  shall 
present  a  petition  to  the  Sheriff  of 
the  county  within  which  he  wishes 
to  practise,  stating  his  name,  desig- 
nation, age,  parentage,  and  course 
of  education,  along  with  certificates 
of  sobriety,  general  character,  etc., 
and  specifying  the  place  where  he 
proposes  to  act. 

2.  The  Sheriff,  if  satisfied  that  an 
officer  is  required  at  the  place  speci- 
fied, may,  after  intimation  for  a 
month  on  the  walls  of  the  Sheriff 
court-house  and  sheriff-clerk's  office, 
remit  the  petitioner  for  examination 
to  examiners  to  be  named  from  time 
to  time  by  the  Sheriff. 

8.  The  examination  may  be  either 
completed  at  once,  or  at  different 
times,  and  may  be  partly  oral  and 
pa^y  written,  and  the  subjects  of 
examination,  which  may  be  modified 
in  the  discretion  of  the  Sheriff,  shall 
consist  of — 

1.  English  grammar  and  read- 

ing. 

2.  Writing  to  dictation,  includ- 

ing spelling  and  hand- 
writing. 

8.  Arithmetic — ^first  four  rules, 
simple  and  compound  re- 
duction, and  simple  pro- 
portion. 

4.  Law— Campbell  on  Citation 
and  Diligence,  in  so  far  as 
applicable  to  the  duties  of 
Sheriff-officers ;  or  Gillespie 
on  Powers  and  Duties  of 
Sheriff-officers. 


4.  The  examiners  shall  report  in 
writing  the  result  of  the  examina- 
tion in  each  branch  to  the  Sheriff, 
who,  after  considering  the  report, 
may  find  the  petitioner  qualified,  or 
remit  him  back  for  examination  in 
whole  or  in  part,  or  find  him  not 
qualified  to  be  admitted  as  a  sheriff- 
officer. 

5.  After  having  been  found  quali- 
fied, the  petitioner  shall  find  caution 
by  bond,  with  two  cautioners,  to  the 
satisfaction  of  the  sheriff-clerk,  or 
by  a  bond  of  an  approved  guarantee 
society,  and  that  he  will  duly  dis- 
charge the  duties  of  his  office,  and 
lodge  the  bond  in  the  hands  of  the 
sheriff  .clerk ;  and  having  done  so, 
he  will  be  admitted  to  act  during  the 
pleasure  of  the  Sheriff,  and  shall 
take  the  usual  oath  de  fideU  in  pre- 
sence of  the  Sheriff  or  Sheriff-Sub- 
stitute. 

6.  Each  sheriff-officer  shall,  in  the 
event  of  either  of  his  cautionexB 
becoming  bankrupt,  or  dying,  or 
leaving  Scotland,  immediately  inti- 
mate the  fact  to  the  shexiff-derk, 
and  thereupon  find  new  caution.  In 
the  event  of  his  not  finding  new 
caution  within  a  month  of  eitiber  of 
the  cautioners  becoming  bankrupt, 
or  dying,  or  leaving  Scotland,  the 
officer's  name  may  be  struck  off  the 
roll  of  officers. 

7.  Any  cautioner  desiring  to  be 
relieved  of  his  cautionary  obligation, 
most  apply  to  the  Shenff,  by  peti- 
tion, one  month  before  the  date  from 
which  he  desires  to  be  relieved,  so 
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that  the  officer  may  have  time  and 
opportmiity  to  find  new  caution. 

8.  The  sheriff-clerk  shall  keep  a 
roU  of  sheriff-officers,  containing  the 
name  and  residence  of  each  sheriff- 
officer  in  the  county,  and  the  name, 
designation,  and  residence  of  their 
respective  cautioners ;  and  the 
sheriff-clerk  shall,  within  fourteen 
days  after  the  1st  October  annually, 
transmit  a  copy  of  the  same  to  the 


Sheriff,  accompanied  with  any  re- 
marks he  may  think  proper  as  to  the 
conduct,  sobriety,  etc.,  of  the  offi- 
cers, and  stating  whether,  so  far  as 
he  knows,  any  of  the  cautioners 
have  become  bankrupt,  or  have 
died,  or  left  Scotland.  If  any  officer 
from  any  cause,  becomes  unfit  for 
duty,  his  name  will  be  struck  off  Uie 
roll  of  officers. 
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PAET  X. 
PROCURATORS'  FEES. 

ACT  OF  SEDERUNT  regulating  the  Fees  of  Procurators 
in  the  Sheriff,  Stewart,  and  Commissary  Courts. — Edin- 
burgh, Ist  March  1861. 


GENERAL  BEGULATIONS. 


1.  There  shaU  be  three  scales  of 
taxation,  viz.  -~  First,  for  causes 
where  the  amount  of  principal  and 
past  interest  concluded  for  does  not 
exceed  £25 ;  Second,  for  causes  where 
the  amount  concluded  for  as  afore- 
said exceeds  that  sum,  but  does  not 
exceed  £100;  and  Third,  for  causes 
where  the  amount  concluded  for  as 
aforesaid  exceeds  £100. 

2.  Where  the  demand  does  not 
exceed  the  sum  which  may  be  com- 
petently concluded  for  in  the  Sheriff's 
Small-Debt  Court,  no  fees  shall  be 
allowed  except  those  authorised  by 
the  Act  Ist  Vict.  o.  41,  unless  the 
Sheriff  see  cause  to  the  contrary  (see 
§  86  of  that  Act),  it  being  idways 
competent  to  the  Sheriff,  when  a 
case  is  removed  from  the  Small-Debt 
Court  to  the  Ordinazy  Court,  or  at 
any  subsequent  stage  of  the  process, 
to  determine  whether  it  is  to  be  con- 
ducted and  charged  for  according  to 
the  annexed  tables,  or  on  the  prin- 
ciple that  no  other  or  higher  fees  are 
to  be  taken  than  those  allowed  by 
1st  Vict.  c.  41. 

8.  The  scale  for  taxation  shall,  in 
the  ordinary  case,  be  determined  by 
the  amount  concluded  for;  but  it 
shall  be  competent  for  the  Sheriff,  if 
he  see  cause,  to  direct  the  amount  to 
be  taxed  according  to  the  scale  ap- 
plicable to  the  amount  decerned  for; 
this,  however,  shall  not  affect  the 
ordinary  power  of  the    Sheriff   to 


declare  that  such  expenses  shall  be 
subject  to  modification. 

4.  In  all  cases  the  Sheriff  may  dis- 
allow all  charges  for  entire  papers  or 
parts  of  papers,  or  for  steps  of  pro- 
cedure or  agency,  which  appear  to 
him  to  have  been  irregular  or  un- 
necessary. 

5.  The  fees  allowed  at  pronounc- 
ing or  reporting  interlocutors  (No. 
12),  also  at  taking  appeals  (No.  20), 
shall  be  held  to  include  intimation 
(where  necessary)  to  the  client  and 
opposite  party.     The  fees  for  de- 
bates are  not  to  be  according  to 
the  time  occupied ;  but  single  fees. 
They  are  to  include  the  attendance 
at    giving   judgment,  unless  when 
avizandum  has  been  made,  when  the 
fee  No.   12  will  be  allowed.     The 
agent  shall  be  entitled  to  charge  for 
a  copy  of  the  minutes  or  procedure 
up  to  the  closing  of  the  record;  and 
also  for  a  copy  of  every  subsequent 
interlocutor  and  note  on  the  merits 
of  the  cause,  and  of  aU  interlocutors 
and  notes  sustaining,  repelling,  or 
reserving  preliminary  defences,  but 
not  of  those  excepted  under  Art  12 
of  the  subjoined  Table.    The  agent 
shaU  be  allowed  to  charge  for  a  copy 
of  the  productions,  in  so  far  as  the 
Sheriff  may  think  it  necessary,  pre- 
paratory to  debating. 

6.  In  order  to  prevent  delay  by 
frequent  meetings  for  adjusting  and 
closing  the  record,  only  one  fee  shall 
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be  allowed  in  each  case  for  all  the 
duty  connected  with  this  part  of 
the  procedure,  however  frequent  the 
meetings  may  be ;  except  when  the 
Sheriff  shall  direct  a  record  to  be 
made  up  on  preliminaiy  defences; 
or  when  a  record  already  closed  shall 
be  ordered  to  be  opened  up  and  ad- 
justed and  closed  of  new ;  in  each  of 
which  cases  the  Sheriff  may,  if  he 
shall  see  fit,  allow  a  single  fee  in  like 
manner.  Where  the  Sheriff  shall  by 
interlocutor  direct  parties  to  debate 
some  point  specified  therein,  the  de- 
bate fee,  Art.  14,  will  be  allowed. 
No  separate  fee  shall  be  allowed  in 
respect  of  the  deliverance  ''record 
closed." 

7.  Wherever  a  procurator  on  one 
side  attends  any  meeting  ordered  by 
the  Sheriff  for  adjusting  the  record, 
or  for  any  other  purpose,  and  the 
other  is  absent,  or  not  prepared  to 
proceed,  the  Sheriff  shall  have  power 
to  decern  against  the  opposite  party 

.  for  payment  of  the  fee  for  attendance 
to  the  procurator  who  is  ready.  And 
when  no  notice  has  been  sent  of  the 
withdrawal  of  an  appeal,  at  least  two 
lawful  days  before  the  date  fixed  by 
the  Sheriff  for  an  oral  hearing,  two- 
thirds  of  the  fee  for  the  debate  will 
be  allowed  to  the  respondent's  agent. 

8.  Procedure  in  removings  and 
ejections  to  be  charged  by  the  amount 
of  rent.  Where  the  amount  of  rent 
is  not  set  forth  in  the  summons,  or 
is  not  set  forth  as  exceeding  £25,  the 
charges  shall  be  according  to  Scale  I. 

9.  In  actions  ad  factum  prcBstan- 
dunhf  for  exoneration,  and  others 
where  the  pecuniary  amount  or  value 
of  the  matter  in  question  cannot  be 
measared  or  ascertained  from  the 
process,  the  charges  shall  be  accord- 
ing to  Scale  n.,  unless  it  shall  appear 
to  the  Sheriff  proper  in  the  circum- 
stances to  direct  otherwise. 

10.  In  actions  where  there  are 
more  defenders  than  one  pursued 
for  different  debts,  or  summoned  to 
remove  from  different  premises,  full 
charges  for  writings  will  be  allowed 


for  the  highest  of  the  rente  or  sums 
charged  for, — one-fourth  only  of  the 
ordinary  fees  will  be  allowed  on  each 
of  the  other  rents  or  sums, — and  the 
whole  amount  will  be  apportioned 
unong  the  different  defenders,  ac- 
cording to  the  debts  for  which  they 
are  respectively  sued,  or  the  rents  of 
the  premises  from  which  they  are 
respectively  summoned  to  remove. 
But  in  such  cases  the  procurator  will 
be  allowed  to  charge  one-half  only  of 
the  fees  under  Art.  12  of  the  table 
against  each  defender,  according  as 
the  amoimt  of  his  debt,  or  the  rent 
of  the  subject  from  which  he  is  sum- 
moned to  remove,  falls  under  Scale 

I.  n.  or  in. 

11.  The  principal  interlocutor 
sheets  shall  not  be  given  out  to 
parties ;  a  certified  copy  thereof  shall 
be  made  up  by  the  clerk  from  time 
to  time,  and  put  in  process,  for  which 
he  shall  be  allowed  to  make  a  charge 
at  the  end  of  the  process  for  the  total 
number  of  sheets  contained  therein, 
according  to  Art.  6  of  the  table,  to  be 
paid  by  tiie  party  found  liable  in  ex- 
penses, or,  where  no  expenses  are 
foimd  due,  by  the  parties  equally. 

12.  Every  sheet  of  two  pages  shall 
contain  250  words ;  but  if  the  whole 
writing  does  not  extend  to  250  words, 
the  fee  for  a  sheet  is,  notMrithstand- 
ing,  to  be  chargeable  for  such  writ- 
ing, and  if,  after  finding  the  number 
of  sheets  which  any  writing  shall 
comprise,  calculated  at  the  above 
rate,  any  number  of  words  less  than 
250  shaU  remain,  such  fewer  number 
of  words  shall  be  charged  as  a  sheet. 

13.  Auditors  shall  not  allow  charges 
for  payments  to  officers,  or  other  out- 
lay, unless  vouchers  be  produced. 

14.  No  other  or  higher  fee  shall 
be  allowed  than  those  hereby  autho- 
rised ;  and  the  rates  of  charge  in  the 
subjoined  table  shall  be  held  as  ap- 
plicable to  the  taxation  of  accounts, 
as  well  between  agent  and  client  as 
between  party  and  party. 

DUN.  MCNEILL,  /.P.J9. 
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procurators'  fees. 


[Appx. 


TABLE  OF  FEES. 

■ 

For  BiLsiness  in  the  Sheriff  Court, 

BGAIiXI. 

£  «.   d. 


0  15    0 


0    4    0 


0    4     0 


0    16 


0    8    0 


0    2    0 


0    10 


*  1.  Drawing  summons,  petition,  or  other 
writing,  by  which  any  process  or  applica- 
tion* is  first  brought  before  the  court, 
whatever  be  the  length  thereof, 

2.  Drawing  condescendence  and  defences — 
per  sheet,    .... 

8.  Drawing  tutorial  and  curatorial  inven- 
tories, or  inventories  in  process  of  eeeeio 
bonarumy  juratory  caution,  or  confirma- 
tions of  executry — per  sheet, 

4.  Revising  condescendences  and  defences 
—per  sheet  of  original  paper  and  addi- 
tions,        .... 

6.  Drawing  papers  of  any  other  description, 
including   reclaiming   petitions  on  ap- 
peals, and  for  all  necessaiy  schedules  of 
intimation,  requisition,  and  protest,  pre- 
cepts of  arrestment,  or  diligence  against 
witnesses  or  hAxen—per  sheet,  . 
I^ote — Where  a  paper  necessarily  ex- 
ceeds 20  sheets,  each  sheet  above  20 
to  be  charged, 

6.  For  all  necessary  copies— j^r  sheets  in- 
cluding copies  of  proof  when  ordered  for 
the  use  of  the  Sheriff  on  appeal, 

7.  For  making  up  accounts  of  expenses  for 
Taxation,  and  also  necessary  copies  of 
states,  copies  of  accounts  of  expenses, 
to  be  furnished  to  the  other  party,  and 
notarial  copies — per  sheet, 

8.  For  inventories  of  productions,  lodged 
with  any  pleading  or  application,  not 
exceeding  10  numbers,     . 
And  for  each  additional  10  numbers, 

9.  For  each  necessary  letter,  exclusive  of 
letters  intimating  enrolments,  interlocu- 
tors, or  steps  taken  where  an  attendance 
fee  is  allowed,  also  those  excluded  by 
General  Regulation  No.  v.,  0    2    0 

Note. — Letters   intimating  adjourned 
diets  of  proof  not  to  be  chargeable. 

Attendances. 

10.  (a)  At  the  meeting  under  §  8  of  the 
Statute  to  explain  the  grounds  of 
action  and  defence  to  the  pursuer's 
agent,  .  .  .  0    5    0 

(b)  If  a  full  record  be  ordered  to  be 
made  up,  the  defender's  agent  will 
at  this  stage  be  allowed,     .  0  10    0 


0    16 


0 
0 


1 
1 


0 
0 


scAiiSn. 
£  s.  d. 


10    0 
0    5    0 


0    5    0 


0    2    6 


0    4    0 


0    3    0 


0    10 


0    16 


0    16 
0    16 


0    2     6 


0    7     6 


0  15    0 


soAiiiin 
£  «.   dL 


1  10    0 
0    6     0 


0    6     0 


0    8    0 


0    5    0 


0    4    0 


0    10 


0    16 


0     2    0 
0     2    0 


0    8     4 


0  10    0 


10    0 
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BOAXiBI. 

£   «.    d. 

{c.)  But  if  the  reoord  be  closed  on  a 

Minute  at  this  or  at  an  adjourned 

meeting,  the  pursuer's  agent  will 

be  allowed,  instead  of  a  supra,        0    7    0 

And  tide   defender's  agent  will   be 

allowed,  instead  of  b  supra,  0  15    0 

Note. — These  fees  to  be  in  full 
of  all  charges  for  attendances 
(however  numerous),  and 
hearings,  and  prelimmaxy  or 
incidental  discussions  in  the 
matter  of  closing  the  record 
b J  way  of  minutes,  and  writ- 
ings relative  thereto,  unless 
the  Sheriif  shall  by  a  special 
interlocutor  order  a  debate. 

11.  At  the  meeting  with  the  Sheriff,  under 
{  4  of  the  Act  (including  all  adjourn- 
ments) and  meetings  for  revisal  or  other- 
wise, for  adjusting  and  closing  the 
record  on  condescendence  and  defences, 

or  revised  condescendence  and  defences,  0  10  0 
Note, — ^This  fee  is  to  include  all  the 
attendances,  however  numerous,  up 
to  the  closing  of  the  record,  and  to 
cover  all  discussions  on  dilatory  de- 
fences, &c. ;  except  (lit)  whju  the 
Sheriff  orders  a  separate  record  on 
dilatory  defences  to  be  made  up  (as 
in  Begulation  VI.);  or  (2d)  when 
Sheriff  by  a  special  order  appoints  a 
full  debate  on  such  points. 

12.  At  pronouncing  or  reporting  any  inter- 
locutor (except  interlocutors  closing  the 
record,  or  in  the  course  of  proo&,  or 
fixing  diets,  disposing  of  motions  for  pro- 
rogations, maldng  avizandum,  ordering 
attendance,  or  lodgment  of  papers  or 
debates),  including  intimation  to  client 
and  opposite  party  of  the  business  done 
at  the  meeting  for  which  it  is  charged. 

— (See  Begulation  V.),    .         .        .  0    2    6 

18.  By  previous  order  of  the  Sheriif  to  ex- 
plain any  point,  or  to  receive  instructions, 
or  the  like,  not  coming  under  the  de- 
scription of  ''  debates  "  (not  by  the  hour, 
and  including  attendance  at  pronouncing 
the  interlocutor),     .        .        .        .  0    4    0 

14.  At  debates  under  §§  5,  12, 16,  and  23,  of 
the  Act  16  and  17  Vict  cap.  80,  also  at 
debates  specially  ordered  by  interlocutors 
of  the  Sheriff— (See  Beg.  Y.), .  10    0 

Note.  —  When  the  employment  of 
counsel  is  sanctioned  (See  No.  23) 
the  Procurators  in  attendance  will 


soALS  n.  BOAiM  nz 
£  $.    d.\£  $.    d. 


0  10    0 


12    6 


0  15    0 


0  12    0 

1  10    0 


10    0 


0    8    6 


0    6    0 


1  10    0 


0    6    4 


0    6    0 


2    0    0 


iz 
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TAffx. 


80ALB  I. 

£    9.   d. 


I 


BCAIiSn. 

£    s.    d. 


;SCAXXIII. 

£    «.    d. 


16. 


16. 


only  be  Bllowed  the  fees  in  No.  10 

(a). 
In  Bankruptcy  proceedings : — 
At  examination  of  bankrupt  or  others 

under  the  Si&tate— for  each  hour,  0    6     8 

At  proofs  and  precognitions : — 
{a)  Proofs: — 
For  each  hour  occupied  at  proofs,  deposi- 
tions, declarations,  examinations,  or  judi- 
cial inspections,  or  before  reporters  or 
judicial  referees,       .         .         .         .  0    4    0 

Note  1 .  — No  fees  to  be  allowed  in  respect 

of  debates  or  discussions,   oral  or 

written,  during  diets  of  proof,  or 

deliverances  thereon. 

2.  When  a  proof  is  necessarily  taken 
by  a  Commissioner,  his  fee  to  be  the 
same  as  that  of  an  agent  (except  pre- 
cognition fees),  and  his  clerk  will  be 
allowed  6d.  a  sheet  for  writing. 

3.  The  Sheriff  shall,  especially  when 
proofs  are  prorogated  and  protracted, 
disallow  the  time  occupied  super- 
fluously or  unnecessarily. 

(h)  Precognitions: — 
For  each  witness  actuaUy  examined  at 
the  proof,  or  whose  examination  has  been 
rendered  unnecessary  by  admissions  or 
other  procedure  after  precognition,  0    2    6 

Note. — No  precognition  fee  will  be 
allowed,  imless  a  written  precogni- 
tion shall  be  exhibited  to  the  Sheriff- 
clerk,  for  the  purpose  of  being 
authenticated  by  his  initials  before 
the  party  commences  his  proof,  and 
which  precognition,  so  marked,  must 
at  taxing  be  produced  to  the  auditor. 
17.  Outlay:— 

The  reasonable  travelling  expenses  (in- 
cluding subsistence  of  agents  travelling 
to  attend  inspections,  commissioners, 
reporters,  or  judicial  referees,  and  to 
precognoBce  witnesses,  serve  protests, 
or  other  neoessazy  business,  will  be 
allowed,  but  only  when  they  are  neces- 
sarily required  to  go  to  a  distance  from 
the  place  where  the  court  is  held,  and 
when  vouched  to  the  satisfaction  of  the 

auditor, 

Attendance  on  auditors : — 

At  taxation  of  expenses,  when  the  decree 

is  in  absence,        .  .  0    10 

In  litigated  cases,  and  under  diligence, — 
When  the  account  is  under  £5,     .  0 

£r>,  and  under  £20,  .  0 

£20  and  upwards,  .        .  0 


18. 


0     6     8  0     6     8 


0     o     (i      0     6     8 


0     3     6  10 


0 


2 
3 
4 


6 
6 
0 


0     16 


0 
0 
0 


3 
5 
6 


0 
0 
0 


0  2  0 

0  3  6 

0  6  0 

0  7  6 
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22 


SCALE   I. 

£    8.     d. 

19.  Attendance  at  the  clerk's  office  : — 

(1)  Entering  appearance,  presenting 
summons,  defences,  and  other  papers 
except  appeals,  and  getting  them 
marked  and  entered  in  the  inventory 
of  process,  ordering  caption,  for  each 
necessary  enrolment,  including  inti- 
mation, and  pursuer's  agent  inquiring 
whether  appearance  has  been  entered,  0    10 

(2.)  For  each  borrowing,  .         .  0    0    6 

For  each  return,        .         .        .  0    0    6 

20.  For  drawing  and  lodging  or  minuting  each 
appeal,  or  note  of  appeal,  0    2    0 

Oeneral  Agency. 

21.  For  obtaining  extracts  of  decrees,  in- 
terim or  final,  and  for  procuring  war- 
rants,        0    2    0 

Instructing  officer  to  serve  summons, 
petition,  edict,  brieve,  or  other  instru- 
ment requiring  service,  or  instructing 
the  clerk  of  court  or  officer  to  execute 
any  warrant,  and  revising  execution,        0    2    0 

^ote. — When    more    executions    at 
same  stage  of  the    process    than 
one  are  necessary,  and  more  than 
one    officer    must    necessarily  be 
employed,  this  fee  is  to  be  allowed 
for  instructing  and  revising  each 
necessarily    separate    officer    and 
execution. 
Instructing  counsel  to  prepare  written 
pleadings,   or  to  attend  a  verbal  de- 
bate, wherever  the  judge  shall  either 
authorise  or  subsequently  approve  of 
such  employment,   ....  0    <*»    «*< 

23.   Revising  a  paper  prepared  by  cotmsel, 
when  such  employment  is  so  autho- 
rised or  approved  of,       .        •        .  0    .'>    0 
For  auditor's  fees,  of  taxing  :— 
In  decrees  of  absence,      .                 .          0     10 
In  litigated  cases  where  the  account  is 

xmder  £10 0 

10  and  under  £20.      .        .  0 

20        „  58,      .         .  0 

60        „         100,     .         .  0  10 

100         „         150,     .         .  0  15 

150  and  upsvards,  10 

25.  Agency : — 

Conducting  proceedings  under  edicts 
of  executory  until  confirmation,  and 
under  tutorial  or  curatorial  edicts  and 
brieves,  tiU  ready  for  extract. 
{See  full  Table  for  Proceedings  in  Com- 
missarp  Court) 


24. 


25. 


>> 


»» 


»» 


»» 


2 

5 
7 


SCAIiE  n. 

£>    s.    d. 


scAiisni 
£   «.    d. 


6 
0 
6 
0 
0 
0 


0 
0 
0 


1 
0 

0 


6 
6 
6 


0     2     6 


0     2     6 


0 

2    0 

0 

0     6 

0 

0    6 

0    3     0 


0    8     6 


0     2     6 


0     8     6 


0     6     8 


0     7     6 


0     10 


0     6     8 


0  10     0 
0     1     0 
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PBOOURATORS'  FEES. 


[Affx. 


BOiJLB  I.       SOALB  n. 

£  8.    d,    £  i.    d. 


Penonal  Diligence. 

27.  Instmcting  officer  to  charge,  and  revifr- 
ing  his  execution,  .... 

28.  Copy  executions  for  record — per  sheet, 

29.  Procuring  executions  recorded, 

80.  Drawing  minute  for  F^iat, 

81.  Agency  procuring  Fiai, 

82.  Instructing  officer  to  apprehend,  . 
88.  Framing  state  of  debt  and  copy— p0r«^<ef,  0    2 


0  2 

0  1 

0  2 

0  8 

0  2 

0  2 


0 
0 
0 
0 
0 
0 
0 


Paindingi, 

84.  Instructing  officer  to  p6ind,  .  0    2    0 

85.  Beporting  poinding,  and  attendance  at 
procuring  warrant  to  sell,  .  0    8    0 

86.  For  copy  warrant  for  service,  instructing 
officer,  making  out  account  of  expenses 
for  taxation,  attending  auditor,  and  fram- 
ing state  of  debt  for  sale,  including 
ordering  sale,  see  the  charges  under  §§  5, 
6,  19,  25,  and  88,  respectiTely. 

8ctles. 

87.  Fee  on  reporting  sales  under  poindings 
or  sequestrations,  or  any  other  judicial 
sales,  including  procuring  approval  of 
roup-roU,    .  .  .  .  0    8    0 

88.  Fee  on  obtaining  warrant  to  pay,  .  0    2    0 

89.  Fee  for  conducting  sale,  whether  by  the 
procurator  or  a  person  not  the  procu- 
rator, including  auctioneer's  fee,  when 
the  free  proceeds  of  the  roup-roU  are 
under  £100,  at  the  rate  of  £5  per  cent. ; 
for  all  above  £2,  10s.  per  cent,  besides 
the  necessary  outlay,  and  Is.  per  sheet 
for  an  assistant-derk. 

DiUgence  affecting  Heritage, 

40.  For  applying  for  letters  of  inhibition, 
interdiction,  general  or  special  charge, 
homings    against    superiors,    and    Qie 

like,  .  .  .  0    2    6 

41.  Instructing  officer  to  charge,         .  0    2    0 

Where  separate  executions  by  sepa- 
rate officers  are  necessary,  this  fee 
for  each  to  be  allowed. 

42.  Fee  getting  recorded,         .  .  0    8    0 
48.  Copies  for  record,  .            .            .  0    10 

Where  inhibition  or  interdiction,  ^., 
requires  to  be  recorded  in  different 
counties,  half  fees  additional  to  be 
allowed  for  getting  recorded  in  each 
cotmty. 


0    2    6 


0 
0 
0 
0 
0 


0 
0 


1  0 

2  6 
4  0 
2  6 
2  6 


0    2    6 

0    2     6 
0     4    0 


0    4    0 
0     2    6 


5 

1 


0    8    0 
0    2    6 


0 
0 


SCAZ^BnZ 

£ 

8. 

d. 

0 

8 

6 

0 

1 

0 

0 

8 

6 

0 

5 

0 

0 

8 

6 

0 

8 

6 

0 

8 

6 

0 

3 

6 

0 

5 

0 

0     5    0 
0    8    6 


0    8    4 
0    8    6 


0    6    8 
0    10 
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BOALEI. 
£     9.     d. 


Advoeatioru. 


44.  Intimating  to  derk  of  court  and  opposite 

party, 0    2    0 

45.  To  adTocator'a  agent  for  procuring  bond 
of  caution  and  getting  it  executed  and 
lodged, 0    8    0 

46.  To  agent  of  opposite  party  for  inquiries 

as  to  sufficiency  of  cautioner,  .         0    8    0 

47.  Any  discussion  or  other  proceedings  will 
be  regulated  by  H  8,  4,  9,  12,  18,  14,  &e. ' 

Looting  Arrestments, 

48.  Fee  procuring  bond  of  caution  and  getting 

it  executed  and  lodged,     .  .  0    8    0 

49.  Fee  obtaining  loosing,       .        .        .  0    2    0 

50.  The  fees  for  any  inquiries  or  discussion 
occurring  here  to  be  regulated  as  in  gj 
45,  46,  47,  Ac, 

Affidavits, 

51.  Same  as  in  No.  5. 

Advertisements, 

52.  Whereyer  ordered  by  Statute,  or  by  the 
Judge — per  sheet  J        ....  080 

58  One   fee   only    for    ordering    insertion, 

whether  in  one  or  more  newspai>ers,       0    2    0 

Appeals  to  Circuit  Court  of  Justiciary, 

54.  Drawing  appeal— jier  sheets  .  0    8    0 

55.  Procuring  bond,  and  getting  signed  and 
lodged, 0    8    0 

56.  Serving  copy,  indorsing  certificate,  and 
lodging  with  clerk,    ....  080 

57.  All  the  other  business  to  be  charged  for 
according  to  the  fees  for  similar  business 
in  the  foregoing  table ;  excepting  atten- 
dance in  court  when  the  appeal  is  dis- 
cussed, for  which  a  charge  per  hour  wiU 
be  allowed  of 


Procurator-Fiscal. 
58.  For  his  concurrence,  when  required. 


0    8    0 


0    16 


BOALE  IL 

£    s.    d. 


SOALBZn 

£    s,    d. 


0    2    6 


0    4    0 
0    4    0 


0    4    0 
0    2    6 


0  4  0 

0  2  6 

0  4  0 

0  4  0 

0  4  0 


0    4    0 


0     2    0 


0    8    6 


0    5    0 
0    5    0 


0    5    0 
0    8    6 


0  5  0 

0  8  4 

0  5  0 

0  5  0 

0  5  0 


0    5    0 


0    8    0 
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FOR  BUSINESS  IN  THE  COMMISSAEY  COURT. 


59.  Drawing  petition  for  decree-dative, 

60.  Presenting  petition  at  commissary  office, 
and  directing  the  necessary  publication,     0 

In  Application  for  Confirmation  of  Execu- 
tors qua  Creditor — 

61.  Drawing  inventory  of  productions,  as  in 
No  8, 0 

After  Publication  of  Petition  for  Decree- 
Dative — 

62.  Attendance  in  court,  moving  for  and 
obtaining  decree  dative,  .        .  0 

For  Inventory  of  Moveable  Estate — 

68.  Fee  for  attendance  obtaining  the  necessary 
information  relative  to  the  nature  of  the 
moveable  estate  and  all  other  particulars 
necessary  to  enable  the  inventory  to  be 
prepared, 0 

64.  Drawing  inventory — per  sheet,    .         •  0 
Extending  ditto— per  sheety        .                   0 

65.  Drawing  deposition,  ...  0 

66.  Attendcmce  before  the  Commissary  or 
Justice  of  Peace,  or  other  party  autho- 
rised to  administer  the  oatli,  with  the 
executor,  when  the  oath  is  taken,  0 

67.  Agency  taking  out  bond  of  caution,  get- 
ting it  subscribed,  and  thereafter  lodging 
it  with  the  clerk,       ....  0 

68.  Agency  procuring  attestation  of  cau- 
tioner's sufficiency,  ...  0 

Where  it  is  necessary  to  obtain  Restriction 
of  Caution — 

69.  Drawing  "petition— first  sheet,      .        .  0 
Each  succeeding  necessary  sheet,      .          0 

70.  Fee  on  interlocutor  ordering  advertise- 
ment,          0 

71.  Fee  on  interlocutor  restricting,  or  refusing 
to  restrict  caution,    ....  0 

When  caution  is  restricted,  the  fees  for  talcing 
out  bond  of  caution,  getting  it  executed, 
attested^  lodged^  ^c,  the  same  as  above. 
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SCALE  I. 

£  «.   d. 

In  eates  where  the  domicile  of  the  deceased 
requirte  to  be  shown  to  have  been  in 
Scotland — 

72.  Drawing  peiiiAon— first  sheet,  0  4  0 

73.  Each  sncceeding  sheet,  .  0  2  0 

74.  Fee  presenting  petition,        .  .  0  2  0 

75.  Fee  on  interlocutor  allowing  a  proof  being 

pronounced,  .  .  0    3    6 

76.  Intimating  the  same  to  clients,  0    2    0 

77.  Fee  for  precognoscing  each  witness  ex- 

amined,    .  .  .  .026 

78.  For  agency  getting  diet  of  proof  fixed 

and  intimating  it,  .  .  .  0  2  0 

79.  Instructing  officer  to  cite  witnesses,  0  2  0 

80.  Attendance  at  proof— /?cr  hour.  0  4  0 

81.  Fee  on  interlocutor  disposing  of  the  proof ,  0  3  6 

82.  Fee  for  procuring  confirmation,  yiz. : — 

Where  the  value  of  the  estate  does  not 

,    exceed  £100,  .  .  0    5    0 

260, 

600, 

1000, 

2000, 

6000, 

Upwards  of  £6000,  .  6    6 

83.  For    drawing    and    inserting   advertise- 

ments, as  in  Nos.  62  and  63. 

84.  For  extending,  and  for  fair  copies  when 

necessary,  except  when  otherwise 
fixed,  as  in  No.  6. 

86.  For  attendances  at  the  clerk's  office, 
except  when  otherwise  fixed,  as  in 
No.  19. 

86.  When  a  competition  arises  for  the  office 
of  executor,  or  any  other  question 
occurs  requiring  a  record  to  be  made 
up,  or  when  agents  are  required  by 
the  Ck>mmissary  to  be  heard,  the 
same  fees  to  be  allowed  which  are 
allowed  according  to  the  scale  for 
similar  business  in  this  table;  failing 
which,  in  the  table  of  fees  for  the 
Sheriff  Court. 
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PABT  XI. 
OFFICEES'  FEES. 

ACT  of  SEDERUNT  regulating  the  Fees  of  Procurators 
and  Practitioners  in  the  Sheriff  and  Stewart  Courts  of 
Scotland — Edinburgh,  6th  March  1833;  renewed,  2d 
June  1837. 

TABLE  OF  FEES  IN  CIVIL  BUSINESS  FOR  SHERIFF  OFFICERS 

IN  SCOTLAND. 

dUUioM. 

For  executing  a  smnmons,  or  charging  on  a  decree  or  registered  protest^ 
or  nsing  arrestment,  or  serving  a  petition  or  complaint,  minute,  interlocutor, 
or  warrant,  or  intimation,  or  citing  for  examination, — for  each  of  these 
several  acts,  and  returning  execution,  the  f oUowing  fees  will  be  allowed  for 
oi&cer  and  witnesses : — 

When  the  demand  does  not  exceed  the  sum  which  may  be  competently  pur- 
sued for  in  the  Sheriffs  Small  Debt  Court,  .£016 
Above  the  sum  which  may  be  competently  pursued  for  in  the 

Sheriif  s  Small  Debt  Ck>urt,  and  not^exceeding  £50,  .020 

AboTe£50,  .  .026 

For  executing  against  more  than  one  person  on  the  same  warrant, 
when  a  separate  execution  not  necessary,  each  copy  after  the 
first— officer  and  witnesses,  .  .010 

For  travelling  each  mile  after  the  first,  from  the  Court-hous^  or 
the  residence  of  the  officer  employed  in  the  execution  of  any  of 
the  above  duties ; — the  distance  travelled  in  returning  after  ex- 
ecution of  the  duty  not  to  be  reckoned— officer  and  witnesses,  0  18 
For  citing  a  vntness  within  a  mile  of  the  Court-house,  or  residence 
of  the  officer  employed--officer  and  witnesses,  when  the 
demand  does  not  exceed  the  sum  which  may  be  competently 
pursued  for  in  the  Sheriff  Small  Debt  Court,      .  .  .010 

Above  the  sum  which  may  be  competently  pursued  for  in  the 

Sheriff  Small-Debt  Court,  .  .  .016 

For  every  other  witness  cited  within  the  same  distance,  when  a 

separate  execution  is  not  necessary — officer  and  witnesses,  0    10 

For  travelling  each  mile  after  the  first,  either  from  the  Court- 
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house  or  officer's  place  of  residence,  when  citing  witsiesses — 

officer  and  witnesses,        .  .  .  .  .£010 

The  aboTe  Fees  to  include  short  copies  of  citation,  and  returning 

executions. 
For  attending  the  proof  or  examination  of  parties  when  required, 

for  each  hour,      .  .  .  .  .  .  .010 

Brievet. 

For  publishing  a  bricTe  of  service — officer  and  witnesses,  .026 

Attending  at  the  service,  first  hour,  .  .  .  .020 

For  every  other  hour,  .  .  .  .  .  .010 

PotntUfifft. 

When  the  appraised  value  does  not  exceed  the  sum  which  may  be  com- 
petently pursued  for  in  the  Sheriff  Small  Debt  Ck>urt,  and  the  fees  are  not 
limited  by  the  Statute  10th  Geo.  IV.  cap.  66,  or  by  any  other  Statute — 
To  the  officer  for  collecting  his  party,  framing  schedule,  filling  up  the 
same,  and  completing  the   poinding   in  legal  form — for  himself  and 
party,        .  .  .  .  .  .  .  .  JEO    6    0 

Extending  the  execution  of  poinding,  per  sheet,    .  .  .010 

Making  catalogue  of  poinded  effects,  and  granting  certificate  for 
the  excise,  .  .  .  .  .  .  .010 

When  the  appraised  value  is  above  the  sum  which  may  be  com- 
petently pursued  for  in  the  Sheriff  Small  Debt  Court,  and 
does  not  exceed  £12 — officer  and  party,  .  .  .  .076 

Extending  execution,  per  sheet,      .  .  .  .  .010 

Making  catalogue,  per  sheet,  and  granting  certificate  for  the 
Excise,      .  .  .  .  .  .  .  .010 

When  the  appraised  value  is  above  £12,  and  does  not  exceed 
£25— officer  and  party,    .  .  .  .  .  .     0  12    6 

Extending  execution,  per  sheet,      .  .  .  .  .010 

Making  catalogue,  per  sheet,  and  granting  certificate  for  the  Excise,    0    16 
When  the  appraised  value  exceeds  £25  and  does  not  exceed 
£60 — officer  and  party,     .  .  .  .  .  .     0  15    0 

Extending  execution,  per  sheet,      .  .  .  .  .010 

Making  catalogue,per  sheet,  and  granting  certificate  for  the  Excise,    0    16 
When  the  appraised  value  exceeds  £60 — officer  and  party,  .10    0 

Extending  execution,  per  sheet,      .  .  .  .  .010 

Making  catalogue,  per  sheet,  and  granting  certificate  for  the 

Excise,      .  .  .  .  .  .  .  .016 

If  the  officer  and  party  is  necessarily  employed  more  than  two 
hours  in  executing  poindings,  or  in  travelling  for  that,  pur- 
pose, to  be  allowed,  in  addition  to  the  above  rates,  for  each 
hour  after  the  first  two— officer  and  party,  .  .026 

Btit  under  this  last  charge,  the  officer,  for  himself  and  party, 

not  to  have  in  one  day  more  than  .  .    0  15    0 
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Although  the  appraised  value  should  exceed  the  amount  of  the  debt,  the 
latter  is  to  be  the  rule  of  the  officer^s  charge ;  and  these  charges  are  to  be  in 
full  of  all  incidents,  and  all  other  expenses,  excepting  stamps. 

Sequeitratioru, 

Taking  inventory  of  sequestrated  effects — 

When  the  rent  to  be  secured  does  not  exceed  £12 — offioer  and 
witnesses         .  .  .  .  .  .£050 

When  the  rent  is  above  £12,  and  does  not  exceed  £25 — officer 
and  witnesses,  .  .  .  .076 

When  the  rent  is  above  £25,  and  does  not  exceed  £59 — officer 
and  witnesses,  .  .  .  .  .     0  10    0 

When  the  rent  is  above  £50 — officer  and  witnesses        .  .     0  12    6 

Writing  out  inventory  and  schedule,  per  sheet  of  each,  in  any  of 
the  above  oases,  .  .  .  .  .010 

If  the  officer  and  witnesses  are  necessarily  employed  more  than 
two  hours  in  taking  the  inventory,  or  travelling  for  that  pur- 
pose, to  be  allowed,  in  addition  to  the  above  fees,  for  each  hour 
after  the  first  two — officer  and  witnesses,     .  .  .016 

But  under  this  last  charge,  for  the  hours  after  the  first  two,  the 
officer  not  to  have  in  one  day,  for  himself  and  witnesses,  more 
than  .  .  .  .  .  .     0  10    0 

For  serving  petition  of  sequestration  when  the  inventory  of 
se(|ue8trated  effects  is  taken  by  the  offioe]>— officer  and  wit- 
nesses .  .  .  .  .  .016 

Ejections. 
The  same  fees  to  be  allowed  as  in  sequestrations. 

SaUs, 

In  cases  of  sale  of  poinded  or  sequestrated  effects,  an  officer  conducting 
such  sale,  by  executing  the  warrant  and  collecting  the  proceeds,  wUl  be  held 
liable  for  the  amount  of  the  roup-roll,  and  will  be  allowed  for  his  trouble  aod 
risk,  including  auctioneer's  fees,  as  follows : — 

When  the  amount  of  the  roup-roll  is  the  exan  which  may  be  competently 
pursued  for  in  the  Sheriff  Small  Debt  Court,  or  under,  he  will  be  allowed 
7s.  6d. 
When  the  amount  of  the  roup-roll  is  above  the  sum  which  may  be  com- 
petently pursued  for  in  the  Sheriff  Small  Debt  Court,  and  does  not 
exceed  £100,  he  will  be  allowed  at  the  rate  of  5  per  cent. 
When  the  amount  of  the  roup-roll  exceeds  £100,  but  does  not  exceed  £1000, 
he  will  be  allowed  the  above  rate  for  the  first  £100,  and  for  every  addi- 
tional £100,  or  part  of  £100,  3  per  cent. ;  and  when  the  amount  exceeds 
£1000,  he  will  be  allowed  the  above  rates  for  the  first  £1000,  and  2  per 
cent,  for  every  additional  £100,  or  part  of  £100. 
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.The  above  poundage  to  cover  all  charges  for  trouble  in  relation  to  the 
sale,  and  for  collecting  the  proceeds,  including  drawing  advertisements  and 
articles  of  roup ;  but  the  officer  will  be  allowed  all  his  necessary  disburse- 
ments or  expenses,  such  as  advertising,  paying  crier,  travelling  charges,  &c. 

He  will  also,  when  the  proceeds  are  above  £20,  be  allowed,  for  an  assis- 
tant clerk,  7s.  6d. 

Warranis  and  Examnationt. 

Executing  warrants  to  apprehend,  and  bringing  for  examination— officer  and 

one  assistant,  for  the  first  hour     .  .  .  .£050 

Every  other  hour,  .  .  .016 

If  more  than  one  assistant  be  required,  the  officer  shall  be  allowed, 

for  each  additional  assistant,  for  the  first  hour. 
Every  other  hour,  ..... 

But  a  charge  for  a  day  of  24  hours  not  to  exceed,  for  officer, 
For  each  assistant,  ..... 

For  executing  a  caption  for  the  return  of  a  process, 

If  the  procurator  who  holds  the  process  resides  more  than  a  mile  distant 
from  the  clerk's  office,  the  officer  and  his  assistant  to  be  paid  at  the  same 
rate  as  when  executing  warrants  to  apprehend. 

Bar  Fees, 

To  the  bar-officer,  at  calling  each  new  cause,  .£002 

For  each  enrolment,  .  .  .001 

Fees  Payable  in  Exchequer, 
To  the  schoolmaster,  sheriif-officer,  constable,  or  other  person  employed  in 
taking  up  hsts  of  jurors,  under  the  statute  6th  Geo.  lY.,  chapter  22,  for  each 
day  of  ten  hours  he  is  actually  employed  on  this  duty,  7s.  2d. 
Officers  employed  in  summoning  the  jury  and  witnesses  for  the  annual 
fiars ;   for  serving  precepts  respecting  the  election  of  a  Member  of  Parlia- 
ment ;  precepts  on  account  of  the  Grown  ;   proclamations  for  general  fasts 
or  thanksgivings,  or  other  the  like  business,  to  be  allowed  for  the  first  mile 
Is.,  and  every  mile  after  the  first,  4rd.,  but  not  exceeding  7s.  6d.  for  each 
day,  or  twenty  miles  travelled.      These  allowances  to  be  in  full  of  all  travel- 
ling expenses,  except  ferries ;  but  when  the  officer  has  to  cross  ferries  he  will 
be  allowed  the  necessary  freight  of  the  ferry,  and  to  charge  the  breadth  of 
the  ferry  and  one-half  more. 

Jtary  Court  Proceedings, 
Summoning  jurors  to  the  Jury  Court,  or  countermanding  their  attendance, 
or  rewaming  them  to  attend — 

For  each  copy  citation,  .  .  .£006 

For  each  juryman  countermanded  or  rewamed    .  .004 

These  allowances  to  be  in  full  for  summoning,  countermanding  or  re- 
waming all  jurymen  residing  within  a  mile  of  the  residence  of  the  officer 
employed. 
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Trayelling  eyezy  mile  after  the  first,  in  the  exeoutioii  of  these  daties,  at 
the  rate  of  78.  6d.  for  each  day,  or  twenty  miles  travelled. 

If  the  same  jozy  be  summoned  to  the  same  day  for  the  trial  of  different 
cases,  the  allowance  for  trayelling  to  be  apportioned  equally  amongst  the 
different  cases. 

These  allowances  to  be  in  full  of  all  trayelling  expenses,  except  ferries ; 
and  also  to  be  the  rule  of  payment  for  officers  in  sommoning  juries  and  wit- 
nesses in  oases  for  assessing  damages,  or  yaluing  property,  or  other  the  like 
busineBS. 

To  the  officer  for  attending  in  Court  to  yerify  execution,  if  resident  where 
the  trial  takes  place,  .  .£066 

If  he  comes  from  a  distance,  for  each  day  of  twenty-four  hours  he 
is  occupied,  including  coming  and  returning,  .070 

Besides  his  actual  expenses. 

NoU  Ut,  When  the  officer  has  to  cross  ferries,  he  will  be  allowed  the 
necessary  freight  of  the  ferry,  and  to  charge  the  breadth  of  the  ferry  and 
one-half  more. 

-  Note  2d,  No  charge  to  be  made  by  an  officer  for  any  thing  done  in  causes 
on  the  poor's  roll,  except  for  actual  outlay,  unless  expenses  shall  be  recovered 
from  the  opposite  party. 

Note  Sd,  The  sheet  of  writings  to  be  computed  at  300  words,  when  not 
otherwise  specified ;  but  if  the  writing  does  not  contain  800  words,  to  be 
charged  as  one  sheet ;  and  if,  after  finding  the  number  of  sheets  which  any 
such  writing  shall  comprise,  calculated  at  the  rate  aforesaid,  any  number  of 
words  less  than  800  words  shall  remain,  such  fewer  words  shall  be  charged 

as  a  sheet. 

C.  HOPE,  I.P.V. 
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ABANDONING  ACTIONS, 

power  to  abandon,  234. 

mode  of  abandoning,  235. 

time  of  abandoning,  236. 

minute  of  abandonment,  236. 

condition  as  to  expenses,  237. 

requisite  interlocutors,  237. 

partial  abandonment,  competency  of,  238. 
ACCEPTING  SERVICE.    See  Citation. 
ACCOUNTS  AGAINST  SEVERAL  PURSUERS  OR  DEFENDERS, 

179. 
ACTION.    See  Grounds  of,  Special  forms  of. 
ACTION  OF  TRANSFERENCE. 

nature  and  effect  of,  439. 
ADDITIONAL  PROOF.    See  Witnesses,  Examination  of. 
ADJOURNING  PROOF.    See  Witnesses,  Examination  of. 
ADJUDICATIONS, 

Sheriff  can  under  special  powers  entertain  adjudications,  53. 

nature  of  action  of,  365. 
ADJUSTMENT  OF  RECORD, 

at  meeting  pursuer  allowed  to  add  answers  to  defender's  statement 
if  not  done,  140. 

pursuer  may  simply  minute  denial  if  Sheriff  approve,  140. 

minute  may  be  conditional,  140. 

no  new  statement  allowed  without  consent  of  Sheriff,  140. 

power  is  simply  to  adjust  statements  made,  140. 

new  statements  required,  proper  course  is  to  revise,  140. 

no  alteration  on  paper  lodged  without  Sheriffs  leave,  140. 

must  be  first  seen  and  allowed,  140. 

Sheriff  may  strike  out  irrelevant  matter,  141. 
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ADMIRALTY, 

in  maritime  cases  Sherifif  has  same  jurisdiction  within  his  coonty 
and  adjoining  seas  as  High  Court  of  Admii-alty  possessed,  55. 

in  cases  under  £25,  jurisdiction  privatiye,  65. 
See  Maritime  Cases. 
ADVOCATIONS.    S«j  Appeals. 
ACT'IRMATION.    See  Witnesses,  Examination  o£ 
AGENT  TAKING  DECREE  FOR  EXPENSES  IN  OWN  NAME, 

may  do  so  on  application  to  Sheriff,  180. 

if  granted,  expenses  payable  to  him  not  to  party,  181. 

done  to  avoid  claims  of  compensation  between  parties,  181. 

if  decree  recalled,  agent  personally  liable  in  repayment,  181. 
AGENT  WHEN  REQUIRED  TO  PRODUCE  MANDATE,  46. 
AGENT'S  LIABILITY  FOR  EXPENSES, 

agent  may  render  himself  liable,  182.        See  Expenses. 
AGENT'S  RIGHT  TO  CONTINUE  ACTION  FOR  EXPENSES, 

after  interlocutor  deciding  question  of  expenses,  parties  by  compro- 
mising cannot  deprive  agent  of  right  to  recover  expenses,  181. 

agent  entitled  to  sist  himself,  181. 

but  interlocutor  finding  expenses  must  be  final,  181. 

doubtful  even  where  collusion  between  parties,  182. 
AGENTS.    See  Procurators. 
AGENTS,  POOR'S.    See  Poor's  Roll. 
ALIMENTING  DEBTOR.    See  Decree— Imprisonment. 
ALIMENT, 

nature  of  action  of,  345. 

conclusions  of  action  of,  60. 
AMENDING  OR  ADDING  TO  THE  PLEADINGS, 

what  powers  exist  for,  219. 

of  the  summons,  220. 

Acts  regulating,  220. 

general  principles  on  which  matter  stands,  221. 

amendments  of  the  conclusions,  222. 

restricting  conclusions,  222. 

adding  to  the  grounds  of  action,  222. 

abandoning  grounds  of  action,  224. 

changing  grounds  of  action,  224. 

time  for  making  amendments,  225. 

second  amendments,  226. 

mode  of  amendment,  226. 

dispensing  with  amendment,  227. 

acquiescing  in  amendmtot,  228. 

amending  closed  record,  228. 

making  statements  specific  and  correcting  enoiB,  228. 
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AMENDING  PLEADINGS— con<m«€(f. 

appointments  to  eonfesB  or  deny,  230. 

oidering  statements  of  accounts,  230. 

res  noviter  veniens  ad  notitiam,  231. 

time  for  stating  res  rioviter,  233. 

mode  of  stating  res  noviter,  233. 
APPEALS  TO  HIGHER  COURTS, 

modes  of  appealing,  483. 

nnextracted  interlocutors  or  judgments,  483. 

extracted  interlocutors  or  decrees,  484. 

Commissary  Court  decisions,  485. 

Small  Debt  Court  decisions,  485. 

decisions  under  Debts  Recovery  and  other  special  Acts,  485. 
APPEALS  IN  ORDINARY  ACTIONS  IN  SHERIFF  COURT, 

competency  of  appealing,  292. 

appealable  interlocutors,  295. 

engrossing  appeal,  296. 

lodging  reclaiming  petition  and  answers,  297. 

desire  to  be  heard  orally,  298. 

including  prior  interlocutors  in  appeal,  299. 

appeals  against  interlocutors  as  to  admissibility  of  evidence,  301. 

appeals  against  interlocutors  disposing  of  objections  to  taxation,  301. 

powers  of  Sheriff  on  appeal,  302. 

cross  appeals,  302. 

opening  up  record,  302. 

powers  of  Sheriff-Substitute  pending  appeal,  302. 
APPEALS  FOR  REVIEW  TO  HIGHER  COURTS, 

in  what  actions  competent,  486. 

appeals  in  actions  ad  facta  prcestanday  489. 

against  what  interlocutors,  489. 

interlocutors  sisting  process,  490. 

interlocutors  giving  interim  judgment,  490. 

interlocutors  disposing  of  whole  merits,  491. 

form  of  appeal,  491. 

time  of  appeal,  492. 

notice  of  appeal,  492. 

transmission  of  process,  493. 

printing  papers  and  enrolment  of  appeal,  493. 

powers  of  Court  of  Session,  494. 

hearing,  proof,  and  judgment,  494 

respondent  failing  to  appear,  495. 

appellant  withdrawing  appeal,  496. 

possession  pending  appeal,  496. 
APPEALS  NOT  FOR  REVIEW, 

appeal  on  case  stated,  496. 

3a 
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APPEALS  NOT  FOR  REVIEW— continued. 

appeal  for  jury  trial,  497. 

appeal  on  contingency,  499. 
APPEARANCE, 

how,  and  when  entered,  110. 

entering  appearance  after  proper  period,  110. 

may  be  withdrawn  before  stating  defence,  111. 

effect  of  withdrawal,  112. 
APPRENTICESHIP.    See  PEOCUBATORa 
ARGUMENT, 

excluded  from  condescendence,  131. 
ARRESTMENT  AD  FUNDANDAM  JURISDICTIONEM, 

in  all  cases  precept  may  be  raised  in  Sheriff  Court,  70. 

even  where  subsequent  action  brought  in  Supreme  Court,  70. 

precept  to  arrest,  101. 
ARRESTMENT  IN  SECURITY, 

arrestment  on  dependence,  193. 

right  regulated  by  Personal  Diligence  Act,  193. 

warrant  may  be  in  summons,  193. 

or  separate  writ,  193. 

time  for  arrestment,  194. 

against  whom  served,  194. 

what  arrestable,  196. 

return  of  arrestment,  195. 

taking  off  arrestments,  196. 

breach  of  arrestment,  196. 

prescription  of  arrestments,  197. 
ARRESTMENT  AND  FURTHCOMING, 

arrestment  in  execution,  330. 

what  may  be  arrested,  331. 

on  whom  arrestment  served,  334 

how  arrestment  used,  336. 

effect  of  arrestment,  330. 

prescription  of  arrestment,  336. 

furthcoming,  by  whom  brought,  337. 

conclusions  of,  337. 

proceedings  under,  337. 
ARRESTMENT  OF  SHIPS, 

how  executed,  338. 

proceedings  in  connection  with^  338. 
AUDITOR, 

appointed  by  Sheriff  44» 

holds  office  during  his  pleasure,  44. 

office  may  be  held  by  Sheriff-Clerk,  44. 
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AUDITOR— continued. 

or  by  one  of  the  procurators,  44. 

no  restriction  upon  auditor  engaging  in  practice,  44. 
See  Expenses. 
AUTHENTICATION, 

of  summons  must  be  complete,  101. 

each  page  must  be  signed  by  sheriff-clerk,  101. 

pursuer's  procurator's  name  must  be  on  back,  101. 

not  necessary  to  sign  account  annexed,  101. 

any  erasure  in  essential  part  fatal,  101. 

effect  of  rules  of,  being  substantially  complied  with,  10 

BANKRUPTCY, 

Sheriff's  jurisdiction  regulated  by  statutes,  66. 

deeds  void  under  Bankruptcy  Acts  may  be  set  aside  in  Sheriff 

Court,  69. 
not  competent  however  to  raise  a  simple  reduction  of  such  deeds  in 
Sheriff  Court,  69. 
BREACH  OF  ARRESTMENT.    See  Abrbbtment  in  Sboubitt. 
BREACH  OF  INTERDICT.    See  Intebdiot. 
BURYINb-GROUND.    fifee  Entails. 

CALLING  NEW  PARTIES.    See  Sisting  new  Parties. 
CAPTION, 

nature  of  process  caption,  269. 

when  competent,  270. 

issue  and  execution  of  warrant,  270. 

stay  of  execution,  271. 

damages  for  wrongous  execution,  272. 
CAUTION  FOR  EXPENSES, 

discretion  to  order,  199. 

pursuer  divested  tf  property  and  interest  in  suit,  200. 

pursuer  not  divested  of  interest  in  suit,  201. 

case  of  defender,  203. 

amoimt  of  caution,  203. 

when  to  be  renewed,  204. 
CAVEAT.    See  Interdict. 
CERTIFICATION,  101.  * 
CESSIO  BONO  BUM, 

Sheriff's  duty  is  to  give  or  withhold  protection,  66. 

nature  of  process,  348. 

who  may  apply,  348. 

jurisdiction,  349. 

form  of  application,  360. 
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CESSIO  BONORUM— continued. 

intiination  of  application^  350. 

production  of  accounts  and  of  evidence  of  intimation,  351. 

appearance  of  creditors,  352. 

examination  of  debtor,  353. 

hearing  parties,  and  disposal  of  objections,  .353. 

judgment,  354. 

appeals,  355. 

interim  protection  of  debtor,  356. 

cases  remitted  from  Court  of  Session,  357. 

renewing  application,  357. 

oath  on  getting  decree,  358. 

disposition  omnium  honorumy  358. 

form  of  appeal  to  Court  of  Session,  508. 
CHARGE  OF  PAYMENT.    See  Dbcrbe,  Charge  under. 
CHARTER.    See  Entails. 
CHILD, 

interim  custody  of,  54. 
CHILDREN.    Su  Witnsssss,  Examination  of. 
CHURCHES.    See  Entails. 
CITATION, 

how  service  made,  102. 

personal  service,  103. 

at  dwelling-place,  103. 

keyhole  service,  104. 

service  beyond  county,  105. 

time  of  service,  106. 

special  cases,  106. 

equivalents  not  admitted,  107. 

defender  may  accept,  108. 

may  dispense  with  altogether,  108. 

schedule  of  citation  and  service  copy,  108. 

execution — effect  of,  109. 

certified  copy,  interlocutor  ordering  proof,  warrant  for  citing  wit- 
nesses, 151. 

See  Witnesses,  Citation  of— Company. 
CLOSING  RECORD, 

closed  by  Sheriff  writing  on  interlocutor  sheet  "record  closed,"  141. 

interlocutor  must  be  signed  and  dated,  141. 

consent  of  parties  not  necessary,  141. 

competent  to  close,  the  one  party  absent,  141. 

Sheriff  must  initial  alterations  or  additions,  141. 
OOQNITIONIS  OA  USA  TANTUM,  decree,  364. 
COLLEGE  OF  JUSTICE, 

privileges  of  members  abolished,  70. 
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COMMISSARIES, 

Sheriffs  and  Substdtutee  also  Commissaries  and  Commissaries-De- 
pute, 42. 
Act  1824  abolished  inferior  Commissary  Courts,  42. 
most  Sheriffs  were  then  appointed  Commissaries,  42. 
Act  1830  abolished  Supreme  Commissary  Court,  42. 
remaining  Sheriffs  made  Commissaries,  42. 
same  Acts  made  Sheriffis-Substitute  Commissaries-Depute,  42. 
consistorial  cases  transferred  to  Court  of  Session,  42. 
Commissaries'  powers  confined  mainly  to  questions  as  to  succession 

to  moveable  property,  42. 
Commissary  decides  questions  as  to  management  and  distribution 
of  estates,  54. 
COMMISSARY  CLERK, 

separate  appointments  from  those  in  Sheriff  Court,  43. 
appointments  frequently  held  by  different  persons,  43. 
appointed  by  Crown,  43. 
bound  to  perform  duties  in  person,  43. 
commissions  usually  contain  power  to  appoint  deputies,  43. 
prohibited  from   practising  directly  or   indirectly  before   their 
courts,  43. 
COMMISSARY  COURT, 

is  mainly  connected  with  executry  matters,  84. 
jurisdiction,  469. 

general  regulations,  470. 

appointment  of  executors,  471. 

petition,  471. 

intimation,  472. 

calling  of  petition,  472. 

proof  of  domicile,  473. 

decree  and  extract,  473. 

competition  for  office  of  executor,  474. 

interim  custody  of  estate,  475. 

executor  dying  before  confirmation,  475. 

confirmation  of  executors,  476. 

how  executors  confirmed,  476. 

when,  and  to  what  amount,  caution  must  be  found,  478. 

eiks  to  inventories,  478. 

confirmation  ad  non  executa,  omissa,  vd  mcUe  appredata,  479. 

confirming  to  English  or  Irish  property,  479. 

certifying  EngUsh  or  Irish  probates  or  letters  of  administrationi 
480. 

appeals  to  higher  courts,  485.  See  Small  Iktestatb  Successions. 
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COMMISSIONS  TO  TAKE  EVIDENCE, 

when  competent  to  issue,  254. 

time  and  mode  of  granting,  255. 

how  witnesses  cited,  256. 

conduct  of  the  examination,  257. 

cixcumducing  time  for  reporting,  258. 

reporting  conmiission,  258. 
COMMISSIONEBS  OF  SUPPLY, 

whether  exempt  from  jurisdiction  of  Sheriff,  71. 
COMPANY, 

though  fictitious,  having  place  of  business  in  county,  can  be  sued 
there,  66. 

may  be  sued  in  social  name,  93. 

if  name  descriptive,  three  partners  must  be  joined  with  it,  93. 

officials  cannot  sue  in  name  of  company,  94. 

banking  companies  sue  as  regidated  by  special  Act  of  Parliament,  94. 

companies  incorporated  under  Companies  Act,  1862,  sue  in  man- 
ner provided,  94. 

companies  sued  in  same  manner  as  they  sue,  96. 

service  on  company  is  given  at  place  of  business,  107. 

to  clerk  or  partner,  107. 

not  necessary  to  be  principal  place  of  business,  107. 

sufficient  if  at  branch  where  business  in  question  conducted,  107. 

individual  partners  called  dted  as  other  individuals,  107. 

railway  and  other  statutory  companies  cited  in  terms  of  their  Acts, 
107. 

companies  registered  imder  Companies  Act,  1862,  cited  through 
post,  107. 
COMPETENT     REMEDIES— ORDERS     FOR     PAYMENT      OF 
MONEY, 

petitory  action  concluding  for  payment  of  definite  sum,  at  once  or 
at  some  future  time,  in  one  sum  or  by  instalments,  60. 

count  and  reckoning,  60. 

multiplepoinding,  60. 

actions  of  aliment,  60. 

all  commence  by  summons,  60. 
COMPETENT  REMEDIES— ORDERS  AD  FACTUM  PR^STAN- 
BUM, 

actions  which  require  a  party  to  do  or  to  refrain  from  doing  a 
certain  act  commence  either  by  summons  or  petition,  60. 

may  or  may  not  be  combined  with  conclusions  for  payment  of 
money,  61. 

action  for  interdict,  to  sign  deed,  fulfil  contract,  or  deliver  docu- 
ments, 61.    See  Special  Rxmedjes. 
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CONDESCENDENCE, 

Sheriff  satiBfied,  condescendence  and  defences  ordered,  126. 

pnisner  gets  six  days  to  lodge  condescendence,  126. 

defender  ten  days  afiter  condescendence  lodged  for  defences,  126. 

periods  for  lodgment  peremptory,  126. 

not  lodged  tuneously  Sheriff  can  dismiss  or  decern,  126. 

unless  fEdlnre  unavoidable,  126. 

Sheriff  can  allow,  to  be  received  on  payment  of  expenses,  127. 

on  special  cause  Sheriff  may  prorogate  time  once,  127. 

interlocutor  should  specify  special  cause,  127. 

parties  consenting  and  Sheriff  approving,  time  may  be  prorogated, 

127. 
condescendence  consists  of  two  parts,  127. 
pursuer's  statement  of  fact,  127. 
and  pleas  in  law,  127. 
authenticated  by  party  or  agent,  127. 
drawer's  name  must  be  given,  127. 
statement  must  be  articulate,  127. 
Act  1853  requires  this,  128. 

must  contain  facts  necessary  to  found  conclusions,  128. 
dates,  places,  details,  alluded  to  in  summons  should  be  fuUy  speci- 
fied, 128. 
new  grounds  of  action  added,  128. 
when  of  same  kind  as  in  summons,  129. 
when  not  so  but  altogether  distinct,  129. 
when  they  arise  as  matter  of  replication  to  defender's  case,  129. 
condescendence  must  disclose  pursuer's  whole  case,  131. 
must  state  fSacts  meant  to  be  proved,  131. 
if  not  will  be  foreclosed  from  proving,  131. 
where  not,  competency  of  proof  lies  over  till  evidence  tendered,  131. 
argument  excluded,  131. 

documents  must  be  founded  on  and  adopted  as  part  of  record,  131. 
not  enough  to  produce  along  with  condescendence,  132. 
must  state  what  facts  they  establish,  132. 
documents  should  not  be  quoted  at  full  length,  132. 
abstract  legal  propositions  not  pleas,  132. 
distinct  legal  propositions  applicable  to  &cts  of  case  are,  132. 
each  plea  should  be  complete  in  itself,  133. 
should  set  forth  some  ground  in  law  on  which  conclusion  should 

be  granted,  133. 
if  question  be  as  to  mode  of  proof,  133. 
multiplication  of  incomplete  pleas,  133. 
in  many  cases  room  for  only  one  plea,  133. 
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CONDESCENDENCE,  REVISED 

limited  to  one  revlBal,  139. 

cannot  be  if  pursuer  willing  to  close  on  condescendence  and  de- 
fences, 139. 

pursuer  not  bound  to  give  unqualified  consent,  139. 

may  add  general  denial  of  defender's  averments,  139. 

power  to  order  revisal  not  much  exercised,  139. 

when  given  no  more  latitude  than  as  to  condeecendence,  139. 

must  be  on  original  paper  unless  Sheriff  direct  otherwise,  139. 

defender's  statements  should  then  be  answered,  139. 

time  fixed  for  lodging  peremptory,  139. 
CONFIRMATION.     See  Commissary  Court— Small  Intbstatb  Suc- 
cessions. 
CONJOINING  ACTIONS, 

power  of  conjoining,  239. 

when  proper  to  conjoin,  240. 

when  parties  the  same,  240. 

when  they  are  not  the  same,  240. 

neither  parties  nor  matters  at  issue  the  same,  241. 

time  for  conjoining,  241. 

mode  and  effect  of,  242. 

disjoining  actions,  242. 
CONJOINING  CREDITORS.    See  Poinding  and  Sale. 
CONJUGAL  RIGHTS  ACTS,  PROCEEDINGS  UNDER 

nature  of  remedy,  359. 

mode  of  application,  360. 

undefended  causes,  361. 

defended  causes,  361. 

intimation  of  order,  362. 

appeal  against  order,  362. 

recall  of  order,  363. 
CONSIGNATION, 

when  may  be  ordered,  197. 

effect  of,  198. 

custody  and  register  of  consigned  money,  199. 
CONSTITUTION  AND  ADJUDICATION,  ACTIONS  OF 

nature  of  action  of  constitution,  365. 

nature  of  action  of  adjudication,  366. 
CONTINGENCY, 

appeal  on,  499. 
CONTRACT.      See    Jurisdiction,   Persons    over    whom    Sherxtf 

has. 
CORPORATIONS, 

how  cited,  107. 


INDKX.  777 

COUNT  AND  RECKONING, 

concludes  (or  such  sum  as  may  be  found  due  after  investigation 
into  accounts,  60. 

commences  by  summons,  60. 

nature  of  action,  366. 

conclusions  of,  366. 
CROSS  APPEALS.    £f««  Appeals. 
CROWN, 

exempted  from  jurisdiction  of  Sheriff,  70. 

extends  to  all  persons  acting  under  authority  of  Crown,  70. 

Court  of  Exchequer  proper  forum  in  Revenue  actions,  70. 
CURATOR  ^D  L/TJ^Af.    &e  Pupil. 
CURATORS.    See  Tutors,  and  Choosing  Curators. 

DAMAGES, 

jurisdiction  of  Sheriff  unlimited  in  regard  to  actions  of  damages, 
49. 
DEBATE  ROLL,  DEBATE, 

after  record  closed  debate  ordered,  148. 

debate  on  relevancy  may  be  ordered,  149. 

interlocutor  closing  proof  appoints  parties  to  debate,  163. 

debate  follows  on  first  court-day  al'ter  proof,  165. 

may  be  adjourned  or  dispensed  with  on  written  consent,  165. 

debate  concluded.  Sheriff  makes  avizandum,  166. 
DEBTS  RECOVERY  COURT, 

concerned  only  with  actions  for  debts  not  exceeding  £50,  and  fall- 
ing under  triennial  prescription,  84. 

extension  of  small  debt  jurisdiction,  460. 
•  what  debts  may  be  sued  for,  460. 

record  of  court  and  circuits,  462. 

agents,  462. 

proceedings  competent  on  calling  cause,  463. 

proceedings  at  proof,  464. 

judgment,  465. 

judgment  by  default,  465. 

expenses,  466. 

appeals  from  Sheriff-Substitute,  466. 

extract  and  execution,  466. 

forthcoming,  467. 

multiplepoinding,  467. 

sequestration,  467. 

appeal  to  Court  of  Session,  485. 

regulations  as  to  appealing  to  Court  of  Session,  507. 
DECIxA-HATION,    8u  Witnesses— Examination  of. 
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DECLARATOR 

actioxiB  of 
Sheriff, 

80  are  action. 

mere  introdu. 
not  rendej 
DECLINING  SHERi 

two  grounds,  rel 

or  interest  in  mat 

declinature  on  gro. 

attempts  to  extend 

not  necessary  relatic 

sufficient  if  to  any  pa. 

statute  applies  thougi 
personal  interest,  1 

objection  on  ground  of  j 
statute,  78.  ' 

interest  need  not  always  I 

judge  being  partner  in  insi 
clinature,  79. 

declinature  cannot  be  waivt 
it,  80. 

objection  must  be  sustained  at 

duty  of  judge  himself  to  state  c 

if  Sheriff-Substitute  decline,  ho; 
ceed,  81. 

if  both  decline.  Sheriff  may  procee 

if  Sheriff  disqualified.  Substitute  m 
right  to  appeal,  80. 
DECREE  IN  ABSENCE, 

nature  of,  112. 

when  competent,  113. 

may  be  taken  after  inducuB  expires,  113 

null  if  taken  before,  113. 

question  as  to  limit  of  time  within  which 

when  pronounceable  after  appearance  ente 

where  defence  minuted,  decree  by  default  i 

form  of  decree,  115. 

must  be  in  terms  of  conclusions  unless  restric 

pursuer  should  ask  for  expenses,  116. 

included  as  matter  of  course,  115. 

may  be  asked  so  long  as  first  decree  not  extracte 

reponing  against  decree  in  absence.     See  Reponi. 


INDEX.  779* 

DECREE,  CHARGE  UNDER 

the  chaige,  313. 

at  whose  instance,  313. 

requirements  of  charge,  314. 

service  of  charge,  315. 

execution  of  charge,  316. 

registration  of  execution,  316. 
DECREE  BY  DEFAULT, 

where  defence  once  minuted,  decree  must  be  by  default,  not  in. 
absence,  114. 

when  competent,  262. 

nature  of,  263. 
DECREE,  EXTRACT  OF 

nature  of  extract,  304. 

competency  of,  305. 

time  of,  306. 

in  removing,  417. 

form  of,  308. 

warrant  embodied  in,  310. 

second  extract,  311. 

expense  of  extract,  311. 
DECREE,  EXECUTION  OF 

different  kinds  of  execution,  311. 

by  whom  carried  out,  312. 

execution  beyond  county,  312. 
DECREE,  IMPRISONMENT  UNDER 

when  imprisonment  competent,  316. 

warrant  of  imprisonment,.  317. 

apprehending  debtor,  318. 

imprisonment  of  debtor,  319. 

alimenting  debtor  in  prison,  319. 

liberation  of  debtor,  320. 

re-imprisonment  of  debtor,  321. 
DECREES  AD  FACTA  PR^STANDA, 

proceedings  under,  343. 
DEFAULT.  See  Decreb  bt. 
DEFENCES, 

defences  of  three  parts,  133. 

articulate  answers  to  condescendence,  133. 

counter  statements  averred,  133. 

and  pleas  in  law,  133. 

must  be  without  argument,  133. 

or  unnecessary  matter,  133. 

answers  should  be  concise  and  specific,  133. 
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DEFENCES— <k)?itMiue(i. 

defender  may  admit  part  of  pursuer's  statement,  134. 

disputed  part  must  be  pointed  out,  134. 

each  answer  mufit  be  complete  in  itself,  134. 

counter  averments  in  answer  to  pursuer's  should  be  ayoided,  134^ 

proper  place  for  these  defender's  statement,  134. 

equivocal  answers  must  be  avoided,  134. 

statement  of  facts  within  defender's  knowledge  not  denied  held 
admitted,  135. 

no  restriction  as  to  grounds  of  defence,  135. 

whole  case  of  defender  must  be  disclosed,  135. 

statement  must  contain  all  facts  necessary  to  found  pleas,  135. 

pleas  should  show  which  of  pursuer's  propositions  controverted, 
135. 

and  what  separate  propositions  set  up,  135. 

privilege  of  stating   first  dilatory  and    then   peremptory  pleas 
abolished,  135. 

when  defences  lodged,  process  transmitted  to  Sheriff,  135. 

dilatory  defences.    See  Disposal  of  DiLAax)BT  Defences — Con- 
descendence AND  Defences. 
DEFENCES,  REVISED 

limited  to  one  revisal,  139. 

cannot  be,  if  pursuer  willing  to  close  on  condescendence  and  de- 
fences, 139. 

power  to  order  revisal  not  much  exercised,  139. 

when  given,  no  more  latitude  than  as  to  defences,  139. 

must  be  on  original  paper  unless  Sheriff  direct  otherwise,  139. 

time  fixed  for  lodging  peremptory,  139. 

when  lodged,  process  transmitted  to  Sheriff,  140. 
DEFENDER, 

must  be  designed  accurately,  94. 

no  room  for  doubt  as  to  person  intended,  94. 

competent  to  include  several  defenders  (not  exceeding  six)  on 
separate  grounds,  95. 

not  frequent  in  practice  except  in  removings,  95. 

not  suited  to  present  forms  of  pleading,  95. 

no  limit  to  number  of  defenders  sued  on  same  grounds  of  ac- 
tion, 95. 

defenders  sued  in  special  capacity,  character  must  be  iaet  forth,  95. 

executors.    8e$  Executors. 

pupiL    See  Pupil, 

minor.    See  Minor. 

married  women.    See  Married  Women. 

companies  sued  in  same  manner  as  they  sue,  96. 
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DEFENDER--«(m<fiiue(2. 

defendeis  liable  jointly  and  eeverally   must  be   so   concluded 
against,  97. 

defender  may  accept  semce  of  citation,  108. 

may  dispense  with  citation  altogether,  108. 

each  defender  gets  schedule  of  citation,  109. 

defender  states  nature  of  defence  at  first  calling,  121. 

defender  divested  of  interest  in  suit,  203. 

omitted  defenders.    See  Sistino  new  Pabtieb. 

sisting  omitted  defenders,  214. 

mode  of  slating,  216. 

time  for  sisting,  218. 

effect  of  sisting,  218. 
DELIVERY,  ACTION  OF 

nature  of,  367. 
DEMAND  FOR  PAYMENT, 

must  be  definite,  96. 

payment  may  be  demanded  in  one  sum  or  by  instalments,  at  the 
present  or  a  future  time,  96. 

everything,  however,  must  be  definite,  96. 

defenders  liable  jointly  and  severally  must  be  so  concluded  against* 

97. 
DIET  BOOK.    See  Rolls  and  Minute  Books. 
DILIGENCE  TO  RECOVER  DOCUMENTS, 

if  documents  not  in  custody  of  party  founding  on  them,  146. 

must  state  where  they  are,  146. 

can  ask  for  diligence  to  recover,  146. 

after  final  pleadings  lodged,  must  take  diligence,  146. 

object  that  opposite  party  may  see  all  documents  founded  on  before 

record  closed,  146. 
if  party  neglect  to  recover  when  directed,  objection  may  be  stated 

to  his  doing  so  afterwards,  146. 
what  documents  recoverable,  146. 
right  limited  to  documents  founded  on,  146. 
cannot  ask  recovery  of  those  founded  on  by  opposite  party,  146. 
because  if  latter  do  not  produce  when  directed  he  will  lose  benefit, 

146. 
diligence  by  way  of  proof  not  allowed  before  record  closed,  146. 
recovering  documents  before  pleadings  lodged,  147. 
mode  of  carrying  out  diligence,  147. 
carried  out  as  commissions  to  take  other  evidence,  147. 
only  difference  is  that  specification  first  lodged,  148. 
havers  cited  as  witnesses,  148. 
copy  specification  served  on  them,  148. 


782  INDEX 
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examination  proceeds  as  of  witness,  148. 

except  being  limited  to  whether  havers  have  documents  or  know 
where  they  are,  148. 

havers  refusing  to  produce,  148. 

objection  dealt  with  as  objection  of  witness  to  answer,  148. 
DISJOINING  ACTIONS,    See  Conjoining  Actions. 

when  competent,  242. 
DISMISSAL  OF  PROCESS.    Undbb  Act  of  1853,  c.  80,  §  15. 

when  held  as  dismissed,  265. 

first  period  of  three  months,  266. 

second  period  of  three  months,  267. 

whether  new  action  competent,  269. 
DISPOSAL  OF  DILATORY  DEFENCES, 

should  be  disposed  of  at  first  meeting  to  adjust,  136. 

if  not,  may  be  reserved  till  future  stage,  136. 

where  not  expressly  repelled,  held  as  reserved,  138. 
DISPOSITIONS.    5fee  Entails. 

DOCUMENTS.    See  Producing  and  Rbcovering  Documents — Dili- 
gence. 

ECCLESIASTICAL  BUILDINGS  AND  GLEBES, 

Act  of  1868,  367. 

how  proceedings  removed  from  Presbytery,  368. 

conduct  of  proceedings  in  Sheriff  Court,  369. 

appeal  to  Lord  Ordinary,  370. 
EJECTIONS.    See  Rehovings  and  Ejections. 
ELECTIONS, 

Sheriff's  duties  in  election  of  Members  of  Parliament,  56. 
ENTAILS, 

certain  proceedings  in  connection  with,  can  be  entertained  by 
Sheriff,  53. 

what  proceedings  competent  in  Sheriff  Court,  370. 

constituting  improvements,  371. 

erecting  mansion-honse,  372. 

exchange  of  entailed  lands,  372. 

powers  of  heirs  to  feu,  373. 

when  may  be  exercised,  373. 

conditions  on  which  feuing  competent,  373. 

conditions  on  which  granting  leases  competent,  373. 

what  lands  may  be  feued,  374. 

how  authority  to  feu,  &c,  obtained,  374. 

appeal  from  Sheriff's  decree,  376. 

charters,  leases,  dispositions,  must  be  recorded,  376. 

feuing  sites  of  churches,  schools,  &c.,  376. 
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ENTERING  APPEARANCE  AFTER  PROPER  PERIOD.    ^S^  Ap- 

PBARANCE. 

EQUIVALENTS  TO  SERVICE.    See  Citation. 
ERASURE, 

in  essential  part  of  summons  fieital,  101 . 

in  judgment,  166. 
ERROR, 

in  essential  part  of  summons  fSatal,  53. 

in  interlocutors  may  be  corrected  in  certain  drcumstancea,  169. 
EVIDENCE, 

evidence  may  be  recorded  in  long-hand  writing  or  short-hand,  160. 

when  in  long,  notes  must  be  written  by  Sheriff,  160. 

when  unavoidably  prevented  may  dictate  to  clerk,  160. 

must  be  in  form  of  narrative,  161. 

not  prevented  from  recording  any  particular  question  and  answer, 
161. 

See  Witness,  Examination  of. 
EXECUTION  OF  CITATION.    See  Citation. 
EXECUTION.    See  Decree,  Execution  of. 
EXECUTORS.    See  Commissary  Court. 

competently  sued  before  Sheriff  of  coimty  where  deceased  lived, 
where  executors  confirmed,  and  where  estate  being  wound 
up,  65. 

though  the  majority  of  them  reside  without  the  county,  65. 

need  not  confirm  to  debt  till  before  extract,  92« 

but  title  must  be  complete  before  proceedings  commence,  92. 

action  sustained  at  instance  of  majority,  92. 
EXEMPTIONS.    See  Jurisdiction,  Persons  over  whom  Sheriff  has. 
EXHIBITION,  ACTION  OF 

nature  of  action,  377. 

how  conducted,  377. 

competent  in  Sheriff-Court  in  certain  circumstances,  377. 
EXPENSES, 

well  to  insert  in  summons  conclusion  for,  100. 

effect  where  omitted,  100. 

right  to  expenses,  170. 

exceptions  to  general  rule  as  to,  171. 

may  be  subject  to  modification,  172. 

interim  expenses,  172. 

final  expenses,  174. 

time  of  awarding,  168. 

scale  of  expenses,  174. 

modifying  expenses,  175. 

taxation  of  expenses,  l76. 
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accounts  agaiiiBt  seyeial  panaers  or  defenders,  179. 

objections  to  taxation,  180. 

decree  for  expenses  in  agenfs  name,  180. 

agenfs  right  to  continue  action  for,  181. 

agent's  liability  for  exi>en8e8,  182. 

expense  of  taxation  and  decree,  182. 

caution  for  expenses,  192-199. 
EXTRACT  OF  DECREK    See  Decbeb,  Extract  ot 

FALLING  ASLEEP.    See  Dismissal  of  Pbocbss. 
FEU-DUTIES, 

Sheriff  can  entertain  actions  for,  if  no  question  of  heritable  xig^ 
raised,  52. 

but  can  only  give  decree  for  sum  as  if  action  for  personal  debt,  52. 

he  cannot  pronounce  decree  of  irritancy  ob  non  wobUum  eemtmem 
except  in  certain  cases,  52. 
FEUINQ.    See  Entails. 

FINDINGS  IN  FACT  AND  LAW.    See  Judombot. 
FIXING  WITNESSES'  EXPENSES.    See  Witness,  Examination  oL 
FOREIQNEBS,  69,  389,  403. 
FORFEITURE  OF  FEU  RIGHTS,  ACTION  FOR 

nature  of  action,  378. 

how  conducted,  378. 

objection  to  pursuer's  title,  378. 

decree  of  remoTal,  when  executed,  378. 

effect  of  decree,  378. 
FURTHCOMING.    See  Abrbstment  and  Fubthcomino. 

in  Small  Debt  Court,  457. 

in  Debts  Recovery  Court,  467. 

GLEBES.    See  Ecclesiastioal  Buildings  and  Glebes. 
GROUNDS  OF  ACTION, 

must  be  set  forth,  97. 

role  in  use  before  Act  1853,  97. 

subsequent  thereto,  97. 

well  to  specify  grounds  follj,  97. 

may  thus  save  necessity  for  condescendence,  98. 

danger  of  inaccuracy  in  specification  of  grounds,  98. 

complete  statement  must  depend  on  nature  of  case,  99. 

often  difficult  to  distinguish  between  details  of  proof  and  gronB<U 
of  action,  99. 

pursuer  must  set  forth  sufficient  to  make  summons  rdevant,  100. 

BummoDs  incomplete  in  grounds  of  action  may  in  certain  ciiciun- 
stances  be  amended,  100. 
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GROUNDS  OF  ACTION— continuerf. 

grounds  of  action  explained  at  fiist  calling  of  cauue,  120. 

new  grounds  of  action.    See  Condksgsndencs  akd  Defencbs. 

of  abandoning  action,  234. 
GUILDRY  or  BURGH, 

subject  to  jurisdiction  of  Sheriff  in  so  far  as  the  administration  of 
property  concerned,  72. 

HAVERS.    See  Diligengb  to  Reooveb  Documents. 
HEARING  OF  PARTIES  ON  ACTION  AND  DEFENCE, 
pursuer  at  first  calling  explains  grounds  of  action,  120. 
defender  states  nature  of  defence,  121. 
interest  of  both  parties  to  state  case  fully,  121. 
whether  record  closed  at  once  or  condescendence  and  defences 

ordered,  121. 
in  latter  case,  records  greatly  improved,  attention  directed  to  points 

at  issue,  121. 
if  record  not  closed  at  once,  interlocutor  ordering  condescendence 
and  defences,  121. 
HERITABLE  RIGHTS, 

Sheriff  cannot  decide  on  title  to  heritable  property,  60. 
he  can  regulate  interim  possession,  50. 
can  pronounce  possessory  judgment,  60. 

in  regard  to  heritage,  limited  to  service  of  heirs  under  Titles  to  Land 
Consolidation  Act,  66. 
HOW  APPEARANCE  ENTERED.    See  Appearance. 

IMPLEMENT, 

what  implement  prevents  reponing,  118. 

effect  of  part  implement,  118. 
IMPRISONMENT.    See  Decbee,  Imprisonment  under. 
INCIDENTAL  MATTERS, 

Sheriff  can  entertain  incidentally  matters  upon  absolute  right  to 
which  he  could  pronounce  no  decision,  66. 
INDORSATION  by  sheriff-clerk  of  another  county,  105. 
INDUCIjE.    See  Warrant  to  Citb. 
INTERDICT, 

complainer  seeks  to  have  some  parties  prohibited  from  doing  acts 
complained  of,  61. 

nature  of  remedy,  379. 

form  of  application,  380. 

interim  interdict,  380. 

caveat  against  interim  interdict,  382. 

proceedings  in  interdict  process,  382. 

competency  of  applying  to  two  courts,  382. 

3b 
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imT'EBDlCT—continued, 

breach  of  interdict,  383. 

proceedings  where  breach  has  taken  place,  383. 
INTERIM  DECREES, 

nature  and  effect  of,  273. 

how  far  competent,  273. 
INTERLOCUTORS, 

interlocutors  requisite  where  action  abandoned,  237. 

correction  of  errors  in,  169. 
INTESTATE  SUCCESSION.    See  Small  Intestate  Successions. 

JUDGMENT, 

debate  concluded,  Sheriff  makes  avizandum,  166. 

if  judgment  later  than  ten  days,  cause  of  delay  must  be  recorded  in 
book  of  court,  166. 

if  proof  taken,  judgment  must  set  forth  what  is  proved  in  point  of 
fact,  166. 

and  what  held  in  point  of  law,  166. 

decemiture  must  dispose  of  whole  conclusions  of  action,  166. 

must  settle  question  of  expenses,  166, 168. 

must  be  duly  authenticated,  166. 

marginal  notes,  deletions,  interlineations,  erasures  in,  166. 

errors  in  judgment  may  be  corrected  within  seven  days  if  not  trans 
mitted  to  review,  169. 

not  clear  after  seven  days  if  judgment  final  one,  169. 
JUDICIAL  EXAMINATIONS, 

nature  and  effect  of,  245. 

when  competent,  246. 

time  of  taking,  248. 

mode  of  taking,  248. 

party  failing  to  appear,  249. 

effect  of  admission,  249. 
JUDICIAL  REFERENCES, 

nature  of,  274. 

how  made,  274. 

time  when  may  be  entered  into,  275. 

effect  of,  275. 

proceedings  of  referee,  276. 

referee's  report,  278. 

reference  becoming  abortive,  279. 

referee's  remuneration,  279. 

clerk's  remimeration,  279. 
JUDICIAL  VISITATION, 

how  made,  250. 

purpose  of,  250. 
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JURISDICTION— MATTERS  IN  WHICH  SHERIFF-COURT  HAS 

JURISDICTION, 
generally  over  every  kind  of  right,  48. 
except  questions  of  title  to  heritable  property,  48. 
and  questions  of  status  and  legitimacy,  48. 
other  important  exceptions,  48. 

unlimited  in  regard  to  moveable  or  personal  property,  49. 
also  as  to  actions  of  damages  for  breach  of  contract,  49. 
for  damages  for  breach  of  promise  of  marriage,  49. 
for  damages  for  delict,  49. 
privative  under  £25,  49. 

Sheriff  cannot  decide  on  title  to  heritable  property,  50. 
he  can  regulate  interim  possession,  50. 
can  pronounce  possessory  judgments,  50. 
by  special  statute  can  decide  matters  of  nuisance  arising  out  of  use 

of  real  property,  51. 
and  questions  of  servitude,  51. 

and  questions  as  to  rent  not  turning  on  title  to  land,  52. 
can  sequestrate  for  rent,  52. 
can  decide  all  questions  as  to  amount  of  rent,  whether  due,  and 

what  deductions,  52. 
generally  all  questions  between  landlord  and  tenant  as  to  terms  of 

leases  or  other  writings  on  which  possession  held,  52. 
can  entertain  action  for  feu-duties  and  annual  rents  if  no  question 

of  heritable  right  raised,  52. 
can  only  give  decree  for  sum  due  as  if  action  were  for  personal 

debt,  52. 
cannot  pronounce  decree  of  irritancy  ob  non  solutum  canonem  except 

in  certain  cases,  52. 
can  decide  all  actions  of  removing  and  ejection,  52. 
whether  imder  Act  of  Sederunt,  14  Dec.  1756,  53. 
or  under  Act  of  1838,  53. 
or  under  Act  of  1853,  53. 
jurisdiction  under  these  Acts  privative,  53. 

under  special  powers  can  entertain  actions  of  constitution  and  adju- 
dication, &c.    See  Adjudication. 
and  adjudication  in  implement,  53. 
and  maills  and  duties.    See  Maills  and  Duties. 
and  straightening  of  marches.    See  Marches. 
and  division  of  runrig  lands.    See  Runrig  Lands. 
and  certain  proceedings  in  connection  with  entails.    See  Entails. 
cannot  entertain  questions  of  rank  or  status,  53. 
cannot  pronounce  decree  of  divorce,  53. 
or  even  decree  of  separation  a  mensa  et  thoro,  53. 
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JURISDICTION— ttwi^wtteci. 
or  decide  in  questions  depending  on  these  remedies,  53. 
cannot  deal  with  permanent  cnstody  of  children,  54. 
in  emeigencj  may  r^olate  interim  custody  of  children,  54. 
can  decide  in  aliment  cases,  54. 
these  are  properly  actions  of  debt,  54. 

if  question  of  status  be  ndsed,  can  only  award  intiim  aliment,  54. 
as  commissary,  decides  questions  as  to  management  and  diKtribntiaD 

of  estate,  54. 
duties  as  to  heritage  limited  to  service  of  heirs  under  Titles  to 

Land  Consolidation  Act^  55. 
jurisdiction  in  bankruptcy  cases  regulated  by  special  statatesy  55. 
in  insolvency,  duty  is  as  to  giving  'or  refusing  personal  protectiaii 

in  cessio,  55. 
in  maritime  cases  Sheriff  has  same  jurisdiction  within  county  and 

adjoining  seas  as  High  Court  of  Admiralty  possessed,  55. 
cases  under  ^£25,  jurisdiction  privative,  55. 
under  Poor  Law  Acts,  decides  questions  as  to  right  of  paupers  to 

relief,  55. 
under  Lunacy  Acts,  decidesastocommission  of  lunatics  to  asylums,  55. 
in  election  of  Members  of  Parliament,  has  numerous  duties,  56. 
can  entertain  incidentally  matters  upon  absolute  right  to  which 

could  pronounce  no  decision,  56. 
declarators  incompetent  before  Sheriff,  57. 
proving  the  tenor  incompetent  before  Sheriff,  58. 
reductions  incompetent  before  Sheriff,  59. 
except  under  Bankruptcy  Acts,  59. 
no  jurisdiction  to  determine  how  &x  party  entitled  to  be  freed  from 

written  contract,  59.    See  Couvvtvsr  Reiiedhs. 
JURISDICTION,  PERSONS  OVER  WHOM  SHERIFF-COURT  HAS 

JURISDICTION, 
questions  as  to  jurisdiction  in  general  arise  only  in  case  of  de- 
fenders, 62. 
any  one  foreigner  or  Scotchman  may  stand  pursuer,  62. 
persons  not  resident  in  Scotland  may  be  made  to  find  security  for 

expenses,  62. 
right  of  stLch  persons  to  apply  to  Court  complete  in  itself,  68. 
ordinary  jurisdiction  over  defender  by  residing  within  county 

{ratume  domicUvC),  62. 
parties  liable  by  carrying  on  business  in  county,  62,  65,  66. 
or  by  having  engaged  to  do  something  within  county  {ratiofu  am- 

tractus),  62,  66. 
or  because  thing  about  which  dispute  within  it  {ratume  m  fite), 

62,68. 
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JURISDICTION,  PERSONS  OVER  WHOM  SHERIFF-COURT  HAS 
JURISDICTION-^con^wiied. 

doubtful  whether,  where  defender  happens  to  have  property  herit- 
able or  moveable  within  territory,  62,  69. 

residence  to  give  jurisdiction  not  to  be  confounded  with  domicile,  63. 

residence,  actual,  whether  temporary  or  permanent,  63. 

forty  days'  residence  before  citation  held  sufficient,  63. 

for^  days  passed,  no  other  condition  required,  63. 

residence  may  have  been  in  a  friend's  house,  hotel,  or  common 
lodging-house,  63. 

may  have  been  without  intention  of  remaining,  63. 

may  have  been  taken  for  express  purpose  of  founding  jurisdic- 
tion, 63. 

shorter  residence  sufficient,  if  defender  come  to  county  anvmo  re- 
manendi,  63. 

in  such  case  jurisdiction  begins  with  residing,  63. 

and  continues  although  defender  be  seldom  in  house,  63. 

person  not  necessarily  limited  to  one  jurisdiction,  63. 

town  residence  and  country  residence,  may  be  cited  at  either,  63. 

reasonable  inquiry  must  be  made  which  residence  occupied  at 
time,  63. 

jurisdiction  by  residence  lost  in  two  ways,  64. 

by  a  person  giving  up  residence,  and  removing  furniture,  &c,  64. 

or  by  leaving  without  taking  up  another  residence,  64. 

in  former  case,  jurisdiction  immediately  transferred  to  new 
county,  64. 

in  latter,  jurisdiction  remains  for  forty  days,  64. 

after  that  time,  if  nothing  known  to  contrary,  presumed  to  be  out 
of  Scotland,  must  be  cited  edictally,  64. 

persons  without  fixed  residence,  cited  where  found,  64. 

soldiers  and  sailors  cited  at  dwelling-place  they  occupy,  64. 

wives  subject  to  jurisdiction  of  husband's  principal  domicile,  64. 

trustees  of  deceased  party  sued  before  Sheriff  of  county  where  de- 
ceased lived,  65. 

even  though  majority  reside  in  another  county,  65. 

executors  may  be  sued  in  same  way,  65. 

carrying  on  business  and  having  office  there,  ground  of  jurisdic- 
tion, 65. 

company,  though  fictitious,  having  place  of  business  within  county, 
can  be  sued  in  actions  arising  out  of  business  conducted 
there,  66. 

Crown  exempted  from  jurisdiction  of  Sheriff,  70. 

exemption  extends  to  all  persons  acting  under  Crown,  70. 

privileges  of  Members  of  College  of  Justice  abolished,  70. 
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JURISDICTION,  PERSONS  OVER  WHOM  SHERIFF-COURT  HAS 
JURISDICTION— <»n/inu<Mi. 

Commissioners  of  Supply  and  Magistrates  exempt,  except  in  certain 
cases,  71. 

Magistrates  of  Burghs.    See  Magistrates  of  Burghs. 

Guildry  of  Burghs.    See  Guildry  op  Burghs. 

Prorogating  Jurisdiction.    See  Prorogating  Jurisdictiok. 

Reconvention.    See  Reconvention. 

declining  Sheriff's  jurisdiction.  See  Declining  Sheriff's  Juris- 
diction. 

KEYHOLE  CITATION, 

insufficient  in  Small  Debt  Court,  448. 

LAWBURROWS, 

nature  of  lawburrows,  384. 

mode  of  procedure,  385. 

suspension  of  warrant,  385. 
LEASES.    See  Entails. 
LETTERS  OF  SUPPLEMENT, 

from  Court  of  Session  superseded,  105. 
LIBERATION  OF  DEBTOR.    See  Decree,  imprisonment  under. 
LITIGANTS, 

may  sign  papers,  and  plead  in  own  behalf,  46. 

cannot  borrow  process,  46. 
LOOSING  ARRESTMENTS.    See  Arrestment  in  Security. 
LUNACY  ACTS, 

Sheriff  decides  as  to  committal  of  lunatics  to  asylums,  55. 

proceedings  under,  how  taken,  387. 

MAGISTRATES  OF  BURGHS, 

exempt  from  jurisdiction  of  Sheriff,  except  in  so  far  as  adminis- 
'  trators  of  property,  71. 
MAILLS  AND  DUTIES, 

Sheriff  can  entertain  questions  as  to,  53. 

nature  of  action,  393 

procedure  in  action  of,  393. 
MANDATORY, 

when  required,  204. 

equivalents  not  admitted,  206. 

want  of,  must  be  pleaded,  207. 

how  sisted,  207. 

sufficiency  of,  209. 

liabilities  and  rights  of,  209. 

withdrawal  of,  210. 
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MARCHES, 

Sheriff  can  entertain  questions  as  to  straightening  of,  53. 
MARCH  FENCES,  REGULATION  OF, 

proceedings  necessary  to  regulate,  387. 

commence  by  petition,  388. 

straightening  marches,  Sheriff  must  visit  and  inspect,  388. 
MARITIME  CASES, 

Sheriff  has  same  jurisdiction  within  county  and  adjoining  seas  as 
High  Court  of  Admiralty  possessed,  55. 

may  be  brought  before  Sheriff,  389. 

founding  jurisdiction  against  foreigners,  389. 

extent  of  Sheriff's  jurisdiction,  389.     See  Summary  Recovebt  of 
Seamen's  Wages — Salvage,  Rsoovert  of. 
MARRIED  WOMEN, 

are  subject  to  jurisdiction  of  husband's  principal  domicile,  64. 

but  unless  actually  with  the  husband,  doubtful  if  subject  to  juris- 
diction arising  from  forty  day's  residence  in  a  house  not 
his  own,  64. 

sues  in  her  own  name,  93. 

husband  must  concur,  or  curator  ad  Utem  be  appointed,  93. 

actions  against,  directed  against  her,  and  husband  called  for  in 
terest,  96. 
MASTER  AND  SERVANT,  PROCEEDINGS  BETWEEN— 
Statutory  Proceedings, 

Employers  and  Workmen  Act,  1876,  394. 

Ordinary  Court  Cworkmen),  395. 

Small  Dfebt  Court  (workmen),  396. 

Small  Debt  Court  (apprentices),  396. 
Common  Law  Proceedings, 

ordinary  remedies,  398. 

summary  remedies,  399. 
MEDITATIO  FUGJS, 

warrant  issued  on  application  of  creditor,  401. 

debt  on  which  warrant  competent,  402. 

what  persons  may  be  apprehended,  403. 

what  Sheriff  may  issue  warrant,  404. 

form  of  application,  404. 

oath  of  creditor,  nature  and  extent  of,  405. 

warrant  of  apprehension,  406. 

warrant  may  be  executed  on  Sunday,  406. 

examination  of  debtor,  406. 

proof,  nature,  and  extent  of,  406. 

order  to  find  caution,  407. 


m^ 


792  INDEX. 

MEETING     AFTER     CONDESCENDENCE     AND     DEFENCES 
LODGED, 

defences  lodged,  process  transmitted  to  Sheriff,  135. 

within  six  days  Sheriff  appoints  meeting,  136. 

if  defences  contain  separate  statement,  should  be  answered  before 
meeting,  136. 

Sheriff  may  once  adjourn,  136. 

but  no  longer  than  eight  days,  136. 

Sheriff  must  then  conclude  business  unless  parties  agree^  ad- 
journ, 136. 
MEETING  AFTER  REVISED  PAPERS  LODGED, 

must  be  within  six  days  after  revised  defences  lodged,  140. 

may  be  adjourned  in  same  way  as  original  meeting,  140. 
MINOR, 

without  curators  sues  in  his  own  name,  93. 

if  he  have  curators'  consent,  should  be  set  forth,  93. 

though  it  might  be  given  afterwards,  93. 

action  against,  directed  also  against  curators,  96. 

guardians  omitted  may  be  called  afterwards,  96. 

minors  cited  in  same  way  as  ordinary  defenders,  106. 

80  are  curators  when  named,  106. 

if  not  named,  cited  at  market  cross  or  head  burgh  of  minor'a 
county,  106. 
MINUTE  BOOKS.    See  Rolls  and  Minute  Books. 
MINUTE  OF  DEFENCE, 

must  be  written  on  sunmions,  122. 

must  set  forth  concisely  ground  of  defence,  122. 

form  in  schedule  to  Act  1863, 122. 

must  be  signed  by  both  parties,  122. 

should  embody  all  defences  meant  to  be  raised,  123. 

should  be  in  form  of  propositions,  123. 

affords  no  opportunity  for  pursuer  replying  to  defender's  case,  123. 

if  pursuer  requires  further  statement,  condescendence  the  place, 
125. 

if  pursuer  wants  to  admit  what  defender  says  (to  save  proof),  can  do 
so  by  separate  minute  at  any  time,  126. 

to  what  cases  minute  adapted,  126. 
MODIFYING  EXPENSES,  176. 
MOVEABLE  RIGHTS, 

Sheriff's  jurisdiction  unlimited  in  regard  to,  49. 

privative  where  value  does  not  exceed  £2&,  49. 

incompetent  to  bring  such  action  in  Supreme  Court,  or  to  appeal, 
except  to  extent  limited  by  Small  Debt  Act,  49. 
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MULTIPLEPOINDING, 

is  brouglit  to  have  rights  of  di£ferent  competitors  determined,  60. 

commences  by  summons,  60. 

competency  of  action,  408. 

proceedings  in  action  of,  409. 

ascertaining  fond  in  medioy  410. 

order  for  claims,  410. 

record  and  disposal  of  claims,  411. 

late  appearance  of  claimants,  411. 

moltiplepoinding  in  Small  Debt  Court,  457. 

multiplepoinding  in  Debts  Recovery  Court,  467. 

NEW  GROUNDS  OF  ACTION.   Sm  Condbscbndencb  and  Defences. 
NUISANCE, 

by  special  statute.  Sheriff  can  decide  matters  of  nuisance  arising 
out  of  use  of  real  property,  51. 

OATH.    See  Witnebs,  Examination  of— Reference  to  Oath. 
OBJECTIONS  TO  TAXATION,  180. 
OFFICERS  OF  COURT.    See  Shebiff-Officebs. 
ORDINARY  ACTION, 

concludes  for  payment  of  a  sum  of  money,  84. 
ORDINARY  ACTION— OCCASIONAL  PROCEEDINGS. 

the  poor's  roll,  185. 

securities  for  sum  sued  for,  or  for  expenses,  192. 

sisting  or  calling  new  parties,  211. 

amending  or  adding  to  pleadings,  219. 

abandoning,  conjoining,  and  sisting  actions,  234. 

proceedings  in  the  way  of  prooi^  245. 

remedies  against  delay,  261. 

interim  decrees,  273. 

judicial  references,  274. 

reference  to  oath,  280. 
ORDINARY  COURT, 

comprises  all  judicial  business  not  specially  appropriated  to  other 
courts,  83,  84. 

general  regulating  Acts,  85. 

Ordinary  Court  sits  three  sessions  in  each  year — periods,  85. 

days  for  dispatch  of  business,  86. 

arrears  at  end  of  session,  86. 

court-days  in  vacation,  86. 

Sheriff  may  pronounce  orders  of  all  kinds  during  vacation,  86. 

summary  causes  proceed  during  vacation  in  same  way  as  during, 
session,  86. 
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PARTIES  ACQUIRING  INTERESTS.    See  Sibtikq  new 
PETITIONS, 

what  actdons  may  begin  by  petitioD,  340. 

proceedinga  in  petitions,  341. 

may  include  prayer  for  payment,  341. 

decrees  ad  facta  prcutanda,  343. 
PETITORY  ACTION, 

concludes  for  payment  of  definite  sum,  either  at  once  or  at  f atnre 
time,  in  one  sum  or  by  instalments,  60. 

commences  by  summons,  60. 
PLEAS  IN  LAW, 

abstract  legal  propositions  not  pleas,  132. 

distinct  legal  propositions  applicable  to  &ct8  of  case  are,  132. 

each  plea  should  be  complete  in  itself,  133. 

should  set  forth  some  ground  in  law  on  which  conclusion  should  be 
granted,  133. 

question  as  to  mode  of  proof  that  same  competent  or  incompetent, 
133. 

multiplication  of  incomplete  pleas  objectionable,  133. 

in  many  cases  room  for  only  one  plea,  133. 

defender's  pleas  should  shew  which  of  pursuer's  propositions  con- 
troverted, 136. 

and  what  separate  propositions  set  up,  135. 

privilege  of  stating  first  dilatory  and  then  peremptory  abolished, 
135.    See  Conbebgendsncs  and  Dbfengks. 
POINDING  AND  SALE, 

nature  of,  321. 

what  may  be  poinded,  322. 

time  of  poinding,  324. 

how  poinding  executed,  324. 

person  interrupting  poinding,  325. 

conjoining  creditors,  326. 

reporting  poinding,  327. 

custody  of  goods  between  poinding  and  sale,  327. 

fixing  and  advertising  sale,  32S. 

conduct  of  sale,  329. 

report  of  sale,  329. 

register  of  poindings,  330. 
POINDING  THE  GROUND, 

nature  of  action,  412. 

debt  must  be  heritable,  412. 

creditor's  title  need  not  be  heritably  completed,  412. 

creditor  must  not  be  in  actual  legal  possession  of  heritage,  412. 

tenant's  goods  secured  only  to  extent  of  arrears  of  rent,  413. 
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POINDING  THE  GROUND— contmu«d. 

no  charge  on  decree  is  requisite,  413. 

extract  sufficient  warrant  to  poind,  413. 
POOR  LAW  ACT,  PROCEEDINGS  UNDER, 

Sheriff  decides  questions  as  to  right  of  paupers  to  relief,  55. 

nature  and  extent  of  proceedings  competent,  414. 

Sheriff,  if  required,  nominates  agent,  414. 

Sheriff  determines  only  as  to  pauper's  right  to  relief,  414. 

parochial  authorities  determine  amount,  414. 

form  of  procedure,  414. 
POOR'S  ROLL, 

Acts  regulating,  185. 

poor's  agents — ^nature  of  appointment — ^liability,  185. 

who  entitled  to  benefit  of,  185. 

mode  of  admission  to,  186. 

certificate  of  poverty,  187. 

petition  for  admission  to,  188. 

remit  to  poor^s  agent  and  inquiry,  189. 

report,  190. 

effect  of  admission  to,  190. 

striking  party  off,  191. 
PRECOGNITION  OF  WITNESSES, 

should  be  precognosced  at  earliest  stage,  151. 

expense  only  allowed  when  proof  ordered,  151. 

should  be  precognosced  separately,  152. 

effect  of  precognoscing  in  presence  of  each  other,  152. 

when  precognosced,  must  not  be  put  on  oath,  152. 

questionable  whether  should  be  asked  to  sign  statement,  152. 

witness  precognosced  on  oath  in  criminal  case  may  insist  on  de- 
position being  destroyed  before  giving  evidence,  152. 
PRESCRIPTION  OF  ARRESTMENT.      See  Akrestment  in  Secu- 
rity. 
PROCURATORS, 

admission  for  short  time  regulated  by  Act  1865,  44. 

now  regulated  by  Law  Agents  Act,  1873,  44. 

uniformity  in  modes  of  admission  and  privileges,  44. 

regulations  as  to  admission,  44. 

applicants  must  be  twenty-one  years  of  age,  44. 

have  served  apprenticeship  of  five  years  in  ordinary  case,  three  in 
exceptional  cases,  44 

pass  certain  examinations  in  general  knowledge  and  law,  44. 

produce  evidence  of  having  attended  certain  imiversity  classes,  44. 

admission  by  Court  of  Session,  44. 
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PROCURATORS— cofi«tnu«i. 

must  be  enrolled  in  coorts  where  practise,  34. 

apprenticeship  must  be  with  practising  law  agent,  45. 

or  sheriff-clerk  in  office  at  passing  of  Act,  45. 

mttst  be  served  under  registered  indenture,  45. 

three  jears  sufficient  where  persons  act  five  years  aa  clerk,  45. 

or  are  graduates  in  arts,  45. 

or  are  advocates,  barristers,  or  English  solicitors,  45. 

examinations  by  board  of  examiners,  45. 

examiners  appointed  by  Court  of  Session,  45. 

before  beginning  apprenticeship,  entrance  examination,  in  goienl 
knowledge,  45. 

this  not  required  in  certain  cases,  45. 

subjects  of  general  knowledge  examination,  45. 

examination  in  law,  45. 

subjects  of  law  examination,  45. 

law  examinations  must  be  held  in  Edinbiugh,  45. 

others  usually  held  there  also,  45. 

classes  which  must  be  attended,  45. 

Court  has  power  to  pass  Acts  of  Sederunt,  46. 

not  essential  every  litigant  appear  by  procurator,  46. 

litigant  may  sign  papers  and  plead  in  own  behalf^  46 

only  procurators  can  borrow  process,  46. 

parties  pleading  own  case  can  see  process  only  in  clerk's  office,  46l 
PROCURATOR-FISCAL, 

is  charged  with  prosecution  of  criminal  offences  for  Crown,  46. 
PRODUCING  AND  RECOVERING  DOCUMENTS, 

if  founded  on  must  be  produced  with  pleadings,  142. 

or  at  latest  before  record  closed,  142. 

law  on  point  not  satisfactory,  142. 

is  contained  in  Act  of  Sederunt  1839,  142. 

not  adapted  to  pleadings  now  in  use,  142. 

two  distinct  classes  of  documents,  142. 

documents,  grounds  of  action  or  defence,  142. 

and  which  establish  existence  or  discharge  of  claim,  142. 

or  which  are  only  to  be  used  as  part  of  proof,  142. 

right  that  first  be  produced  with  pleadings,  142. 

but  unfair  to  make  party  produce  second  x>&rt  being  proof  tiU 
whole  before  court,  142. 

documents  of  first  kind  admittedly  in  opposite  party's  hands, 
Sheriff  can  order  production,  148. 

denied  to  be  so,  or  with  third  parties,  may  be  recovered  by  dili- 
gence, 143. 

under  which  havers  are  examined  on  oath,  143. 
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PRODUCING  AND  RECOVERING  DOCUMENTS— c(w«tnii«£. 
power  to  enforce  production  of  second  kind  of  documents,  143. 
Sheriff's  authority  required,  143. 

has  discretion  and  may  refuse  diligence  till  record  closed,  143. 
excerpts  from  business  books  may  be  produced  in  first  instance, 

144. 
no  new  productions  within  power  of  party  received  after  record 

closed,  144. 
what  documents  must  be  produced,  144. 
what  documents  recoverable,  146. 

effect  of  failure  to  obey  order  to  produce  documents,  262,  note  (w). 
See  Diligence  to   Recover   Documents — Condebobh- 

DENCE. 

PROOF, 

of  allowing  proof,  148. 

when  allowed,  148. 

form  of  order  for,  149. 

part  of  case  only  relevant  to  go  to  proof  should  be  distinguished, 

160. 
before  answer,  effect  of  it,  150. 
proti^  dejure,  extent  of  it,  150. 
habili  modo,  nature  and  extent  of  it,  150. 
unnecessary  to  insert  warrant  to  cite  in  interlocutor,  151. 
certified  copy  of  interlocutor  sufficient  warrant,  151. 
proof  proceeds  on  day  appointed,  153. 
proof  taken  by  accident  on  prior  day,  presence  of  parties  implies 

consent,  163. 
prevented  from  afterwards  objecting,  153.. 
party  appointed  to  lead  may  be  decerned  against  if  he  fail,  153. 
unless  good  excuse  be  given,  153. 
or  opposite  party  may  be  allowed  to  go  on,  163. 
or  proof  may  be  adjourned,  154. 
absent  party  may  be  fined,  154. 
where  party  allowed  conjunct  probation,  154. 
party  appearing  but  tendering  no  evidence,  opposite  party  may 

lead,  154. 
when  one  party  has  led  proof  but  other  has  not,  case  debated  on 

footing  that  he  had  none  to  lead,  154. 
debate  after  proof  closed,  165. 

See  Witnesses,  Examination  of— Judicial  Examinations — 
Judicial  Visitations—Remits  to  Report— Commis- 
sions— Proof  to  lie  in  retentis. 
PROOF  TO  LIE  IN  RETENTIS, 
when  competent  to  take,  258. 
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PROOF  TO  LIE  IN  RETENTIS—c(mtinued, 
how  taken,  259. 
effect  of,  260. 
PROROGATING  JURISDICTION  OF  SHERIFF, 

objections  personal  to  objector  may  be  waived,  72. 

objection  cannot  be  waived  where  proceedings   not   competeBt 

against  any  person,  72. 
a  foreigner  or  person  resident  in  another  connty  may  prorogate,  73. 
may  be  done  by  express  consent  or  by  implication,  73. 
PROTESTATION  FOR  NOT  INSISTING, 

form  and  effect  of,  118. 
PROVING  THE  TENOR, 

incomi)etent  before  Sheriff^,  68. 
must  precede  petitory  action  founded  on  deed,  58. 
impossible  to  obtain  remedy  on  lost  deed  in  Sheriff  Court,  58. 
PUPIL, 

without  tutors  raises  summons  in  own  name,  93. 

when  in  court  curator  ad  litem  appointed,  93. 

if  pupil  have  tutors,  cannot  carry  on  action  in  own  name,  93. 

not  essential  that  tutor's  concurrence  be  set  forth,  93. 

proper  form  to  raise  action  as  tutor,  and  conclude  for  payment  in 

that  capacity,  93. 
action  against,  directed  also  against  tutors,  96. 
guardians  omitted  in  case  of  pupil  cannot  be  called  afterwards,  96. 
pupils  cited  in  same  way  as  ordinary  defenders,  106. 
and  so  are  tutors  when  named,  106. 
if  not  named,  dted  at  market-cross  of  head  burgh  of  pupil's  county, 

106. 
PURSUER, 

any  one,  foreigner  or  Scotchman,  may  stand,  62. 

must  be  designed  so  as  to  point  him  out,  91. 

number  of  pursuers  not  limited  provided  community  of  interest,  91. 

where  parties  sue  in  some  special  capacity,  title  must  be  set  forth, 

91. 
pursuers  not  permitted  to  join  together  to  sue  on  separate  grounds 

of  action,  91. 
company  may  be  sued  in  social  name,  93. 
if  name  descriptive,  three  partners  must  be  joined  with  it,  93. 
banking  companies  as  regulated  by  special  Act  of  Parliament, 

94. 
companies  incorporated  under  Companies  Act  1862,  sue  in  manner 

provided  by  it,  94. 
divested  of  property  and  of  interest  in  suit,  200. 
not  divested  of  interest,  201. 
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PURSUER— coniinwai. 

omitted  pursuers.    See  Sisting  New  Parties. 
Bisting  omitted  pnrsueis,  212. 
mode  of  sisting,  216. 
time  for  sistiiig,  218. 
effect  of  slating,  218. 

See  Executors — Trustees  —  Pupil  —  Minor  —  Married 
Woman. 

RATIONS  CONTRACTUS.     See  Jurisdiction,  Persons  over  whom 

Sheriff  has 
RATIO^E  DOMIGILIL    Ibid. 
RATIONS  REI  SITJS    Ibid. 

RECALL  OF  ARRESTMENTS.    See  Irrestment  in  Skcuritt. 
RECALLING  OF  WITNESSES.    See  Witnesses,  Examination  of 
RECONVENTION, 

what  is  implied  in,  74. 

action  said  to  ground  jurisdiction,  must  be  in  court  at  time  other 

action  brought,  75. 
if  first  action  concluded,  too  late  to  bring  counter  action,  75. 
in  time,  if  question  of  expenses  in  first  action  not  disposed  of,  75. 
rules  as  to,  75. 
RECORD, 

amending  of  closed,  228. 
opening  up,  302. 
RECORD  ADJUSTMENT.     See  Adjustment  op  Record— Meeting 
atfer  Condescendence  and  Defences  Lodged — Meeting 
AFTER  Revised  Papers  Lodged. 
RECORD  CLOSING.    See  Closing  Record. 
RECORD  HOW  TO  BE  MADE  UP, 

after  hearing.  Sheriff  decides  how,  121. 
may  be  made  up  by  minute  embodying  defence,  121. 
or  appointing  pursuer  to  make  further  statements,  121 . 
and  defender  then  to  answer,  122. 

both  parties  must  consent  where  record  closed  on  minute,  122. 
if  not  made  up  by  minute,  interlocutor  ordering  condescendence 
and  defences,  126. 
RECORDING  EVIDENCE.    See  Witnesses,  Examination  of 
REDUCTIONS, 

incomx>etent  in  Sheriff  Court,  59. 

no  jurisdiction  to  determine  how  far  party  entitled  to  be  freed  from 

written  contract,  59. 
or  from  written  laws  of  any  society  he  may  have  joined,  59. 
if  any  action  involves  reduction.  Sheriff  cannot  proceed,  59. 
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REDUCTIONS— conhntt«(f. 

duty  is  to  sist  till  reduction  be  brought  in  Court  of  Session,  59. 

exception  in  reference  to  deeds  void  under  liankruptcy  Acts,  59. 

such  may  be  set  aside  in  Sheriff  Court,  59. 

does  not  however  make  it  competent  to  raise  simple  redaction  of 
such  deeds,  59. 

when  competent,  502. 

proceedings  in,  503. 
REFERENCE  TO  OATH, 

nature  of,  280. 

when  competent,  280. 

when  incompetent,  280. 

discretion  to  refuse,  282. 

to  whom  made,  282. 

reference  either  general  or  special,  283. 

time  of  reference,  283. 

form  of,  283. 

retracting  and  deferring,  286. 

examination  under,  287. 

re-examination  under,  288. 

parties  failing  to  attend  examination,  289. 

construing  oath,  290. 
REMEDIES.    See  Compbtsnt  Remedies— Special  Remedies. 
REMITS  TO  REPORT, 

when  competent,  250. 

remits  not  of  consent,  251. 

remits  of  consent,  251. 

time  for  remitting,  252. 

objections  and  answers  to  report,  252. 

exx>ense  of  report,  253. 

liability  for  expense,  253. 

reporter's  lien,  254. 
REMOVINGS, 

Sheriff  can  decide  all  questions  of,  52. 

whether  under  Act  of  Sederunt,  14th  Dec.  1756,  53. 

or  under  Act  1838,  53. 

or  under  Act  1853,  53. 

Sheriff's  jurisdiction  under  these  Acts  privitiye,  53. 

review  in,  501. 

time  of  extract  in,  417. 
REMOVIXGS  AND  EJECTIONS, 

difference  between  ejections  and  removings,  53. 

nature  of  proceedings,  415. 
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REMOVINGS  AND  EJECTIONS-Hkm*MM««i. 
SoLsiCN  Rbmovingb— 

lemovingB  either  oidmaiy  or  eztraordinaiy^  415. 

ordinary  removings — ^agricnltoral  sabjectB,  416. 

proceedings  necessary  in,  416. 

ordinary  Temovings — ^non-agricultural  subjects,  417. 

proceedings  necessary  in,  417. 

extraordinary  removings — ^legal  irritancies,  418. 

number  and  nature  of  legal  irritancies,  418. 

proceedings  necessary  in,  418. 

extraordinary  removings — conventional  irritancies,  420. 

proceedings  necessary  in,  420. 

SUHHABT  BEMOVINGB-^ 

from  bouses,  420. 

warning  necessary,  421. 

removings  within  burgh,  421. 

from  houses  let  for  less  than  a  year,  421. 

obb'gation  in  lease  to  remove — effect  of,  422. 

letter  of  removal— effect  of,  423. 

ejection  as  enforcement  of  removing,  423. 

petition  for  ejection,  424. 
RENTS, 

Sheriff  can  decide  questions  as  to,  not  turning  on  title  to  land,  52. 

can  sequestrate  for,  52. 

can  decide  all  questions  as  to  amount,  whether  due,  and  what  de- 
ductions, 52. 

generally  all  questions  between  landlord  and  tenant,  52. 
REPLICATION— PROOF  IN.    See  Witnesses— Examination  of 
REPONING  AGAINST  DECREE  IN  ABSENCE, 

two  situations  in  which  defender  may  apply,  115.. 

where  decree  pronounced — ^no  appearance  having  been  entered,  115. 

where  pronounced  after  appearance  entered  but  withdrawn,  115. 

form  to  be  followed  when  no  appearance  entered,  115. 

after  reponing,  action  proceeds  as  if  appearance  had  been  made,  117. 

effect  of  Act  1853,  as  to  reponing,  117. 

what  implement  prevents  reponing,  118. 

effect  of  part  implement,  118. 
RESTRICTION  OF  ARRESTMENTS.    See  Abrestment  in  Security. 
RES  NOVITER  VENIENS  AD  NOTITIAM, 

what  is  implied  in,  231. 

as  to  documents,  232. 

time  for  stating,  233. 

mode  of  stating,  233. 
REVISED  PAPERS.    See  Condescendence  Revised— Defences  Re- 
vised. 

3  u 
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ROLLS  AND  MINUTE  BOOKS, 

two  books  kept — motion  roll  and  minute  book,  86. 

in  former  are  entered  for  each  court  day  all  causes  to  be  called,  87« 

may  be  enrolled  by  Slieri£^  sheriff-clerk,  or  either  party,  87. 

in  two  former  cases  no  special  regulation  as  to  notice,  87. 

care  must  be  taken  not  to  put  either  party  to  disadvantage,  87. 

forty-eight  hours'  notice  in  ordinary  action,  87. 

twenty-four  hours  in  summary,  must  be  given  where  parties  enrol,  87. 

notice  must  be  in  writing,  87. 

must  specify  purpose  of  enrolment,  87. 

minute  book,  87. 

original  orders  are  written  on  interlocutor  sheet,  88. 

never  practice  in  Sheriff  Court  to  write  judge's  orders  in  minutes  of 
courts,  88. 
BOMAN  CATHOLICS.    See  WrrKBSsaa— Examination  of 
RUN-RIG  LANDS, 

Sheriff  can  entertain  questions  as  to,  53. 

SAILORS, 

are  cited  at  dwelling-place  occupied  when  on  shore,  64. 
SALVAGE,  RECOVERY  OF, 

Acts  of  1854  and  1862,  391. 

proceedings  summaiy,  391. 

may  begin  by  reference  instead  of  petition,  391. 

jurisdiction  of  Sheriff,  391. 

Sheriff  may  take  assistance  of  assessor,  392. 

Sheriff  must  decide  within  forty-eight  hours,  392. 

proceedings  in  case  of  appeal,  392. 

when  claim  exceeds  £200,  393. 
SCALE  OF  EXPENSES,  174. 
SCHEDULE  OF  CITATION.    See  Citation. 
SCHOOLS— PROCEEDINGS  CONCERNING, 

removal  of  teachers,  424.  ^ 

School  Board  election  disputes,  &c,  425. 
iSiM  Entails. 
SEAMEN'S  WAGES— SUMMARY  RECOVERY  OF, 

Merchant  Shipping  Act,  1854,  389. 

powers  of  seamen  and  masters,  389. 

jurisdiction  of  Sheriff,  390. 

complaint  in  form  of  petition,  390. 

procedure  for  recovery  of  wages,  390. 

no  written  pleadings,  390. 

decree  may  be  enforced  by  airestment  and  poinding,  390. 
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SEQUESTRATIONS  FOR  RENT, 

nature  of  remedy,  431. 

sequestration  in  payment,  432. 

form  of  application,  432. 

inventory  of  effects,  432. 

proceedings  if  petition  opposed,  433. 

recall  of  sequestration,  433. 

sale  of  sequestrated  effects,  433. 

reporting  sale,  434. 

sequestration  in  security,  434. 

register  of  sequestrations,  435. 

caveat  or  interdict  against  sequestration,  435. 

breach  of  sequestration,  436. 

sequestration  in  Small  Debt  Court,  458. 

sequestration  in  Debts  Recovery  Court,  467. 
SERVICE  OF  HEIRS, 

jurisdiction  of  Sheriff,  426. 

form  of  petition,  427. 

publication  of  petition,  428. 

proceedings  under  petition,  428. 

competing  petitions,  429. 

opposing  petition,  429. 

appeal  to  Court  of  Session,  430. 

recording  and  extract,  430. 

reduction  of  service,  430. 
SERVICE  COPY.    See  Citation. 
SERVITUDE, 

Sheriff  can  decide  questions  of  servitude,  61. 
SHERIFF  COURTS, 

constitution  of,  37. 

judges  0^  37. 
SHERIFF, 

appointed  by  Crown,  37. 

qualification,  37. 

of  Edinburgh  and  Lanark,  must  reside  within  six  miles  of  Edin- 
burgh and  Qlasgow  respectively,  38. 

and  hold  certain  Courts  annually  in  counties,  38. 

duties  have  changed,  practically  judges  in  appeals,  38. 

have  still  power  of  judging  in  first  instance,  38. 

must  do  so  annually  in  Small  Debt  Circuit  Courts,  38. 

where  appointed  since  1870,  Home  Secretary  has  power  to  pre- 
scribe courts  and  duties,  38. 

where  office  vacant,  writs  issued  in  Substitute's  name,  91. 

powers  of,  on  appeal,  302. 
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SHERIFF-SUBSTITUTE, 

appointed  by  Sheriff,  38. 

qualification,  38. 

appointment  must  be  approved  of  by  Lord  President  and  Loird 

Jnstice-Clerk,  39. 
not  lemoveable  except  with  consent  of  Lord  President  and  Locd 

Justice-Clerk,  39. 
appointment  subsists  notwithstanding  death  of  Sheriff,  39. 
prohibited  from  carrying  on  business  in  county,  39. 
bound  to  reside  in  county,  40. 
commissions  extend  over  whole  county,  40. 

Home  Secretary  may  extend  commission  over  adjoining  oounty,  40. 
has  power  to  do  every  judicial  act  which  might  be  done  hv 

Sheriff,  40. 
powers  pending  appeal,  302. 
SHERIFF-SUBSTITUTE,  HONORARY, 
appointed  by  Sheriff,  41. 

acts  during  temporary  absence  of  Sheriff-Substitute,  41. 
not  prohibited  from  performing  other  business,  41. 
procurators  often  appointed,  41. 

if  appointed  must  not  act  in  cases  in  which  interested,  41. 
removeable  at  pleasure  of  Sheriff,  41. 

commissions  do  not  seem  to  £elQ  by  Sheriff  ceasing  to  hold  office,  41. 
SHERIFF-CLERK, 

appointed  by  Crown,  42. 
holds  office  etd  vitam  aiU  culpamf  42. 
bound  to  do  duties  personally,  42. 

may  appoint  deputies  to  assist,  or  to  act  during  absence,  42. 
no  statutory  authority  for  this — ^numerous  statutes  recognise  ap- 
pointment, 42. 
prohibited  from  practising  directiy  or  indirectly  before  courts^  43. 
if  he  does,  proceedings  null,  43. 

where  personally  interested  Sheriff  must  appoint  clerk,  43. 
incompetent  for  depute  to  act,  because  dependent  on  principal,  43. 
where  depute  concerned  no  reason  why  principal  should  not  act,  43. 
procurators  appointed  deputes  for  Small  Debt  Circuit  Courts  not 
disqualified  except  in  court  to  which  they  belong,  43. 
SHERIFF-OFFICER, 

writs  served  in  Sheriff  Courts  by,  47. 

admitted  by  Sheriff  on  petition,  47. 

examined  by  two  procurators  or  Sheriff,  47. 

must  find  caution,  47. 

act  during  good  conduct,  47. 

dismissed  or  suspended  by  Sheriff  for  misconduct,  47. 
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SBERIFF-OYYICER— continued. 

act  only  witllin  juiistictioii,  47. 

except  in  Small  Debt  actions,  47. 

in  some  cases  serve  Court  of  Session  writs,  47. 

regulations  as  to  admission.    See  Appendix,  ^art  ix. 
SHIPS,  ARRESTMENT  OF, 

how  executed,  338. 

proceedings  in  connection  with,  338. 
SHORTHAND,  RECORDING  PROOF  IN, 

ordinary  court,  160. 

Debts  Recovery  Court,  464. 
SISTING  ACTIONS, 

power  of,  242. 

when  competent,  243. 

sist  may  be  recalled,  243. 

sisting  to  have  document  stamped,  244. 
SISTING  NEW  PARTIES, 

when  necessity  for  arises,  211. 

omitted  pursuers,  212. 

omitted  defenders,  214. 

parties  acquiring  interests,  216. 

mode  of,  216. 

time  for,  218. 

effect  of,  218. 
SMALL  DEBT  COURT, 

concerned  only  with  actions  for  sums  not  exceeding  £12,  84. 

jurisdiction,  443. 

nature  of  proceedings,  444. 

Small  Debt  Circuits,  445. 

agents  in  Small  Debt  Courts,  446. 

what  actions  competent,  446. 

petitory  action,  446. 

summons,  447. 

citation,  448. 

arrestment  in  security,  448. 

decree  in  absence  and  reponing,  449. 

absolvitor  in  absence  of  pursuer  and  rehearing,  460. 

remits  from  Ordinary  Court,  460. 

remitting  to  Ordinary  Courts  461. 

counter  claims,  461. 

hearing  and  evidence,  462. 

judgment  and  decree,  463. 

extract,  463. 
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SMALL  DEBT  COJJKT—cofUinwd. 

execution^  454. 

at  whose  instance^  454. 

execution  beyond  county,  454. 

poinding  and  sale,  454. 

impnsonnient,  456. 

arrestment  in  execution,  466. 

forthcoming,  457. 

multiplepoinding,  457. 

sequestrations,  458. 

appeal  to  Circuit  Court,  485. 

what  review  competent,  504. 

reviewing  tribunal,  504. 

mode  of  taking  appeal,  505. 

jurisdiction  of  statutory  tribunal  privative,  506. 
SMALL  INTESTATE  SUCCESSIONS, 

Intestates  Widows  and  Children  Act  1875,  480. 

facilities  for  taking  up,  480. 
SOLDIERS, 

are  cited  at  dwelling-place  occupied  when  at  home,  64. 
SPECIAL  ACTION, 

difference  between  special  action  and  ordinary  action,  84. 
SPECIAL  FORMS  OF  ACTION, 

distinction  between  ordinary  and  summary  actions,  339. 

what  actions  may  begin  with  petition,  340. 

proceedings  in  petitions,  340. 

decrees  ad  facta  proMtanday  343. 
SPECIAL  REMEDIES, 

Sheriff  necessarily  gives  remedy  appropriate  to  jurisdiction,  61. 
STAMPING  DOCUMENTS, 

process  sisted  for  purpose,  244. 

party  obliged  to  found  on  documents  to  pay  expense  in  first  in> 
stance,  244. 
STATEMENT  OF  FACT.   See  Condescendence  and  Defences. 
STATUS, 

Sheriff  Court  cannot  entertain  questions  of  rank  or  status,  53. 

cannot  pronounce  decree  of  divorce,  53. 

or  even  decree  of  separation  a  mensa  et  thoro,  53. 

or  decide  in  any  questions  depending  on  these  remedies,  54. 

Sheriff  cannot  deal  with  permanent  custody  of  children,  54. 

in  emergency  he  may  regulate  interim  custody,  54. 

in  aliment  oases  if  question  of  status  raised.  Sheriff  can  only  award 
interim  aliment,  54. 
SUCCESSION.    See  Small  Intestate  Successions. 
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SUM  SUED  FOR, 

must  be  definite,  96. 

payment  may  be  demanded  in  one  sum  or  by  instalments  at  the 

present  or  a  fatore  date,  96. 
everything,  however,  mnst  be  definite,  96. 
where  sum  due  in  virtue  of  special  Act  of  Parliament,  Act  must 

be  set  forth,  99. 
SUMMONS, 

form  of,  given  in  Schedule  to  Act  1853,  90. 

runs  in  name  of  Sheriff,  91. 

Sheriff  appointed  to  more  than  one  county  should  be  addressed  to 

officers  of  county  where  issued,  91. 
office  of  Sheriff  vacant,  writ  in  name  of  Substitute,  91. 
pursuer  must  be  designed  so  as  to  point  him  out,  91. 
number  of  pursuers  not  limited,  provided  community  of  interest, 

91. 
pursuers  not  permitted  to  join  together  to  sue  on  separate  grounds, 

92. 
parties  suing  in  special  capacity,  title  must  be  set  forth,  92. 
executors  need  not  confirm  to  debt  till  before  extract,  92. 
title  must  be  complete  before  proceedings  commence,  92. 
action  sustained  at  instance  of  majority,  92. 
trustees  designed  in  like  manner,  92. 
pupil  without  tutors  raises  sunmions  in  own  name,  93. 
when  in  Court  curator  ad  litem  appointed  93. 
company  may  be  sued  in  social  name,  93. 
if  name  descriptive,  three  partners  must  be  joined,  93. 
banking  companies  sue  as  regulated  by  special  Act  of  Parliament 

94. 
companies  incorporated  under  Companies  Act,  1862,  sue  in  manner 

provided,  94. 
special'  incorporating  Acts  should  be  consulted  before  framing 

summons,  94. 
defenders  must  be  designed  accurately,  94, 
must  be  no  room  for  doubt  as  to  person  intended,  94. 
competent  to  include  several  defenders  (not  exceeding  six) 

separate  grounds,  95. 
not  frequent  in  practice  except  in  removings,  95. 
not  suited  to  present  forms  of  pleading,  95. 
no  limit  to  number  of  defenders  sued  on  same  grounds,  95. 
defenders  sued  in  special  capacity,  character  must  be  set  forth,      9 
companies  sued  in  same  manner  as  they  sue,  96. 
demand  for  payment  must  be  definite,  96. 
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SUMMONS— continue(2. 

defenders   liable  jointly   and   seveially  most  be  so  concluded 

against,  97. 
groonds  of  action  must  be  set  forth,  97. 
rule  in  use  before  Act  1853,  97. 
subsequent  thereto,  97. 
well  to  specify  grounds  fully,  97. 
may  thus  save  necessity  for  condescendence,  98. 
,  danger  of  inaccuracy  in  specification  of  grounds,  98. 

complete  statement  must  depend  on  nature  of  case,  99. 
often  difficult  to  distinguish  between  details  of  proof  and  grounds 

of  action,  99. 
sum  due  in  virtue  of  special  Act  of  Parliament,  Act  must  be  set 

forth,  99. 
pursuer  must  set  forth  enough  to  make  summons  relevant,  100. 
summons  incomplete  in  grounds  of  action  may  in  certain  cizcum- 

stances  be  amended,  100. 
well  to  insert  conclusion  for  expenses,  100. 
effect  where  omitted,  100. 
warrant  to  cite,  100. 
certification,  101. 
precept  to  arrest,  101. 
authentication,  101. 
amendments  of,  220. 
acts  regulating,  220. 

general  principles  on  which  matter  stands,  221. 
amendments  of  conclusions,  222. 
restricting  conclusions,  222. 
adding  to  the  grounds  of  action,  222. 
abandoning  grounds  of  action,  224. 
changing  grounds  of  action,  224. 
time  for  making  amendments,  225. 

See  Amending  or  Adding  to  the  Pleadings — Executobs 
— Trustees  —  Pupil  —  Tutors  —  Minor  —  Married 
Women. 
SUSPENSIONS, 

competent  to  limited  extent  in  Sheriff  Court,  437. 
debtor's  domicile  regulates  application,  437. 
caution  must  be  found,  437. 
procedure  necessary  after  caution,  437. 
appeal  to  Sheriff  from  Substitute,  438. 
when  suspension  competent,  500. 
proceedings  in  suspensions,  502. 
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TAXATION, 

expense  of  taxation,  182.     See  Ezfsnbxb. 
TAXATION  OF  AGENTS  ACCOUNTS, 

Act  of  Sederunt  1839,  438. 

summary  application,  439. 

applies  only  to  acconnts  in  actions,  439. 

and  where  liability  not  disputed,  439. 
TRANSFERENCE.    See  Action  of  Transfbbbnob. 
TRUSTEES, 

of  deceased  party  competently  sued  before  Sheriff  of  counfy  where 
deceased  lived,  and  where  property  situated,  65. 

even  though  majority  reside  in  another  county,  65. 

where  trustees  sue,  92. 
TUTOR    See  Pupil. 
TUTORS  AND  CH00SING;CURAT0RS, 

choosing  curators,  440. 

curatorial  inventories,  441. 

act  of  curatory,  441. 

tutorial  inventorie8,^442. 

VACATION, 

Sheriff  may  pronounce  orders  of  aU  kinds  during,  86. 

summary  causes  proceed  during,  in  same  way  as  during  ses- 
sion, 86. 
VIOLENT  PROFITS,  WHEN  CAUTION  FOR,  REQUIRED,  417, 419. 
WAGES,  SEAMEN'S.    See  Seamen's  Wages,  Suhhabt  Reooveby  of. 
WARRANT  TO  CITE, 

names-place  for  defender  compearing,  100. 

six  days  inducia^  100. 
WITHDRAWING  APPEARANCE,  See  Appbabancb. 
WITNESSES— CITATION  OF, 

certified  copy  interlocutor  ordering  proof  sufficient  warranty  161, 
168. 

witnesses  in  another  county,  162. 

indorsation  of  interlocutor  by  sheriff-clerk,  162. 

if  witness  or  haver  be  required  to  produce  documents,  specification 
should  be  served,  163. 

forty-eight  hours'  notice  sufficient,  163. 

liable  in  fine  of  two  pounds  if  do  not  appear,  163. 

unless  reasonable  excuse  given  and  sustained,  163. 

on  fedlure  to  attend,  letters  of  second  diligence  issued,  163. 

witness  may  be  apprehended  under  letters,  163. 

no  objection  to  witness  that  he  appears  without  citation,  163. 
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WITNESSES— EXAMINATION  OF, 

witnesses  examined  one  by  one,  154 

none  to  be  present  dining  examination  of  others,  unless  SherifT 

permit,  164. 
Conrt  has  discretion  to  admit,  154. 
no  objection  to  witness  that  he  has  been  present  by  permission  of 

Conrt,  154. 
or  with  consent  of  opposite  party,  154. 
witness  put  on  oath,  154. 
Roman  Catholic  now  sworn  in  usual  way,  155. 
affirmation  or  declaration  allowed,  155. 
children  under  twelve  years  not  sworn,  155. 
children  above  fourteen  in  general  sworn,  155. 
between  twelve  and  fourteen.  Judge  uses  discretion,  155. 
child  too  young  to  understand  obligation  to  be  truthful,  should  not 

be  examined,  165. 
Roman  CathoUc  bound  to  tell  whole  truth,  165. 
witness  not  bound  to  disclose  matters,  knowledge  of  which  he  is 

legally  entitled  to  withhold,  155. 
witness  may  be  examined  in  initialtbus,  166. 
nature  of  such  examination,  166. 
examination-in-chief,  156. 
cross-examination,  extent  of,  156. 
re-examination,  extent  o^  156. 

agent  who  cross-examined,  not  entitled  to  second  cross,  156. 
Court  may  allow  him  to  clear  up  matters  left  in  doubt,  156. 
or  Sheriff  may  put  questions,  156. 
when  agents  have  finished  examination.  Court  may  put  questions, 

157. 
what  questions  competent,  157. 
must  be  relevant,  167. 

such  as  opposite  party  might  anticipate  from  nature  of  record,  157. 
as  general  rule,  leading  questions  not  to  be  put,  157. 
rule  however  to  be  applied  reasonable,  157. 
in  material  x>art  of  evidence,  leading  questions  prohibited,  157. 
in  cross-examining  they  are  permitted,  157. 
may  be  put  at  end  of  examination,  157. 
when  questions  in  general  form  have  been  answered,  158. 
where  allowed,  deposition  should  be  in  form  of  question  and 

answer,  158. 
incompetent  to  mislead  witness,  158. 

competent  to  ask  witness  if  he  ever  made  different  statement,  158. 
if  he  deny,  it  may  be  proved,  158. 
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WITNESSES— EXAMINATION  OF— continwed. 

when  witness'  credit  to  be  destroyed,  he  must  be  examined  on 
special  points,  158. 

witnesses  only  examined  in  regard  to  facts,  158. 

cannot  be  asked  whether  they  know  thing  happened,  158. 

in  general  must  not  be  asked  as  to  opinions,  158. 

or  as  to  matters  of  law,  158. 

questions  as  to  opinion  can  be  put  only  to  men  of  skiU,  159. 

questions  of  law  can  be  put  only  to  foreign  lawyers  examined  as  to 
law  of  their  country,  159. 

competent  in  some  cases  to  ask  witness  his  impression,  159. 

but  only  impression  as  to  matter  of  fact,  159. 

impression  involving  element  of  opinion  inadmissible,  159. 

witness  may  be  allowed  to  make  use  of  notes  made  by  himself  at 
or  about  time,  159. 

notes  made  recently  or  by  others  inadmissible,  159. 

witness  objecting  to  produce  or  depone,  159. 

Sheriff-Substitute  disposes  of  objection,  159. 

witness  may  appeal  to  Sheriff,  160. 

refusals  to  give  oral  evidence  disposed  of  in  same  way,  160. 

Sheriff  has  power  to  fix  witnesses'  expenses,  160. 

witness  may  be  recalled  at  discretion  of  judge,  160. 

evidence  may  be  recorded  in  longhand  writing  or  shorthand,  160. 

when  in  long,  notes  must  be  written  by  Sheriff,  160. 

when  unavoidably  prevented,  may  dictate  to  clerk,  160. 

must  be  in  form  of  narrative,  161. 

not  prevented  from  recording  any  particular  question  and  answer, 
161. 

documents  adduced  must  be  noted,  161. 

and  evidence  oral  or  written,  tendered  and  rejected,  161. 

with  ground  of  such  rejection,  161. 

evidence  to  be  read  over  to  witness,  161. 

and  signed  by  him  if  he  can  write,  161. 

note  of  evidence  authenticated  by  Sheriff  and  clerk,  161. 

and  forthwith  lodged  in  process,  161. 

sheiiff-clerk  marks  and  inventories  documents  admitted  in  evi- 
dence, 161. 

evidence  now  usually  taken  in  shorthand,  161. 

Sheriff  appoints  shorthand  writer,  161. 

administers  oath  defdeli  administratume  to  him,  161. 

Sheriff  dictates  evidence,  161. 

expense  of  shorthand  writer  borne  by  parties,  162. 

notes  extended  by  writer  and  certified  by  him,  162. 

correctness  questioned,  may  satisfy  himself,  162. 
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if  necessary,  may  amend  notes,  162. 
Sheriff  proMbited  firom  adjouming  proof  except  on  special  cause 

shown,  162. 
closing  of  proof,  163. 

interlocutor  closing,  appoints  parties  to  debate,  163. 
additional  proof  can  only  be  allowed  on  petition,  163. 
proof  in  replication  still  competent  on  strong  grounds,  164. 
must  be  speciaUy  applied  for,  164. 
how  dted  under  commission,  266. 

See  Commissions  to  take  EriDEisrcs— Proof. 
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Buchanan  on  Teinds. 

A  Treatise  on  the  Lawof  Teinds  or  Tithes.  By  Wuxiam  Buchanan^ 
Esq.,  Advocate.    8vo.    Price  168. 

"The  re&der  will  find  abnndant  iDforroaUon  on  every  conceivable  point  connected  with  the 
law  of  this  description  of  property,  and  the  rifi;htA  of  the  Cborcli,  the  heritor,  the  patron,  and  the 
titular."— JounuU  0/ Juritprudenee. 

Professor  Uore's  Lectures. 

Lectures  on  the  Law  of  Scotland,  by  the  late  John  S.  More,  LL.D., 
Professor  of  Scots  Law  in  the  University  of  Edinbargh.  Edited  by 
John  McLaren,  Esq.,  Advocate.  Two  Vols.,  royal  8vo.  Price 
£2,  58. 

**  We  think  tlioee  volomes  calcnlated  to  prove  not  only  to  tlie  Student  a  naefbl  Introdnctlon 
to  the  principles  of  the  Law  of  Scotland,  but  also  to  be  In  tliemselves  an  element  not  without  its 
importance  in  the  aeries  whicti  forms  the  institutional  literature  of  our  profession."— JbumoX  of 
Jurisprudence. 

**  Probably  there  is  no  Scotch  law  book  extant  in  which  a  lawyer  is  so  sure  to  find  something 

on  any  subject  he  requires  to  refer  to We  have  no  hesitation  in  recommending  the 

book  to  lawyers  as  a  most  valuable  and  practically  useful  addition  to  their  libraries."— Gwron^. 

Thorns  on  Judicial  Factors. 

A  Treatise  on  Jadicial  Factors,  Corators  Bonis,  and  Managers  ot 
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Burghs,  with  Appendix  of  Acts  of  Parliament  and  Sederunt,  and    gf  *^^^t?* 


Relative  and  Practical  Forms.    By  George  Hunter  Thoms,  Esq., 
Advocate.    8vo.    Price  16s. 

"  Will  be  found  to  present  In  an  accessible  form  the  firulta  of  a  laborious  and  oareftd  exami- 
nation of  the  decided  cases  and  various  Acta  of  Parliament  bearing  on  this  important  branch 
of  the  law."— Joumal  qf  Juritprudmet. 


Menzies'  Lectures  on  Conveyancing.    Third  Edition. 

Conveyancing  according  to  the  Law  of  Scotland,  being  the  Lectnres 
of  the  late  Allan  Menzies,  Esq.,  A.M.,  Professor  of  Conveyan- 
cing in  the  University  of  Edinburgh.    Third  Edition,  containing     _^  .^ 
Notes  on  the  Titles  to  Land  (Scotland^  Acts,  1858  and  1860,  other    ^H| 
enactments,  and  recent  decisions.    Royal  870.    Price  £1, 15s.  ^^ 


**  A  text  book  or  atndent!s  book  which  can  be  depended  upon,  and  read  and  remembered. 
Whatever  it  may  have  required  to  modernise  it  and  brini;  down  the  information  to  the  latest  date 
has  been  added;  and,  so  far  as  we  can  see,  the  treatise  is  as  complete  as  If  Profeasor  Mensiea  had 
lived  to  edit  tliis  third  edition  himself."— Sootiman. 

"  We  congratulate  the  editor  on  the  truly  admirable  manner  In  which  he  baa  discharged  the 
very  important  duties  undertaken  by  him.**— (7{a«9oio  Herald, 

Hendry's  Manual  of  Conveyancing.  Second  Edition. 

A  Manual  of  Conveyancing,  in  the  form  of  Examinations,  embrac- 
ing both  Personal  and  Heritable  Rights.  By  the  late  John  Hendry, 
Esq.,  Writer  to  the  Signet.  Second  Edition,  carefully  revised,  by 
J.  T.  Mowbray,  Esq.,  W.S.    One  Vol.,  8vo.     Price  168. 

**  Mr  Mowbray's  labours  have  greatly  Increased  the  value  of  the  Manual.  It  was  at  first  the 
work  of  a  diligent  student;  it  is  now  enriched  by  the  commentaries  of  a  ahrswd  and  experienced 
man  of  business.*'— ^ounuU  qfJuritprudenee, 

Ross'  Leading  Oases.    Mercantile  Law, 

Leading  Cases  in  the  Commercial  Law  of  England  and  Scotland, 
selected  and  arranged  in  systematic  order,  with  Notes.  By  the  late 
George  Ross,  Esq.,  Advocate,  Professor  of  Scots  Law  in  the 
University  of  Edinbargh.  Three  vols.i  royal  8vo.   Price  £3,  ISs.  6d. 

Ross'  Leading  Oases.    Land  Rights. 

Leading  Cases  in  the  Law  of  Scotland ; — Land  Rights.    Prepared ' 
from  the  original  pleadings,  arranged  in  systematic  order,  and  eluci- 
dated by  opinions  of  the  Court  never  before  published.  By  the  late 
George  Ross,  Esq.,  Advocate,  Professor  of  Scots  Law  in  the 
University  of  Edinburgh.    Three  Vols.,  royal  8vo.    Price  £8,  Ss. 
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Home  on  Grimes.    Fourth  EditioiL 

Commentaries  on  the  Law  of  Scotland  respecting  Crimes.  By  the 
Hon.  David  Humb,  one  of  the  Barons  of  Exchequer ;  with  a  Sup- 
plement by  BKN.JAMIN  Robert  Bell,  Esq.,  Advocate.  Two  Vols., 
4to.    Price  £4,  4s. 

**  Baron  Hume's  work,  whicli  miut  always  fonn  the  foundation  of  our  Criminal  Juxispradence. 
—AKton*i  Criminal  Law. 
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Kixmear^s  Digest  of  Appeal  Cases. 

Digest  and  Analytical  Index  of  the  Decisions  in  the  Hoase  of 
Lords,  on  Appeal  from  Scotland,  from  the  Union  till  Session  1864. 
By  John  Boyd  Kinnear  Esq.,  Advocate,  and  of  Lincoln's  Inn, 
Barrister-at-Law.    8vo.    Price  15s. 

♦»*  This  work,  besides  bringing  into  one  view  the  whole  Law  of 
Scotland  as  settled  by  the  House  of  Lords,  contains  references  to 
many  decided  points,  in  nearly  every  department,  which  are  not 
noticed  at  all  in  the  abstracts  of  the  cases  given  in  other  Digests. 

**  We  do  not  hesitate  to  sajr  that  of  some  cases  his  Digests  are  the  most  accurate  that  have 
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Einnear  on  the  Law  of  Bankruptcy.    Second  Edition. 

A  Practical  Treatise  on  the  Law  of  Bankruptcy,  under  the  existing 
Statutes  in  Scotland.  By  John  Boyd  Kinnear,  Esq.,  Advocate, 
and  of  the  Inner  Temple,  Barrister-at-Law.  One  Vol.  8vo.  Price  15s. 

"  UnquestlonahW  the  best  of  the  treatises  on  the  practice  of  this  important  branch  of  Uie 
Law."--/(mmal  0/ Juritprudenee. 

Nicolson  on  Elections. 

A  Practical  Treatise  on  the  Law  of  Parliamentary  Elections  in 
Scotland,  including  the  Election  of  Representative  Peers,  and  the 
Registration  of  Voters  in  Counties  and  Burghs,  with  a  copious  Ap- 
pendix of  Statutes  and  Forms.  By  James  Badenach  Nicolson, 
Esq.,  Advocate.    One  vol.,  8vo.    Price  128. 

**  Prom  Its  erobracins  the  whole  legisIaUon  on  the  subject,  it  posaeasea  advantages  which  n« 
other  possesses.**— Journal  qf  Juritprudenee, 
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Published  Weekly ^  price  Gd.    Annual  Subscription^  prepaid^  £1,  Is. 

THE  SCOTTISH  LAW  REPORTER, 

Containing  Reports  by  Jas.  Dingwall  Fordycb,  M.A.,  Alex.  Low, 
B.A.,  Q.  S.  Ddndas,  B.A.,  and  John  J,  Reid,  B.A.,  Advo- 
cates, of  Cases  decided  in  the  Court  of  Session,  Court  of 
Justiciary,  Court  of  TeindB,  and  House  of  Lords. 


*.  * .   *i^  '■♦■^  't" } 

•  ..■Py?-rawy2oocDco 


PBEFARINa  FOR  PUBLICATION. 
Robertson's  Bankers'  Law. 

Handbook  of  Bankers*  Law.    Third  Edition.    Carefully  Revised. 

The  Law  of  the  Farm. 

A  Practical  Treatise  on  Leases,  and  Manual  of  the  Law  of  Land- 
lord and  Tenant  in  Scotland.  By  William  Guthrie,  Esq., 
Advocate. 

Treatise  on  the  Law  of  Landlord  and  Tenant. 

With  an  Appendix,  containing  Forms  of  Leases.  Ej  Roberi 
Hunter,  Esq.,  Advocate.    Fourth  Edition,  carefully  Revised. 

Bell's  Lectnres  on  Conveyancing. 

Professor  Bell's  Lectures  on  Conveyancing,  Second  edition*  with 
Notes  on  recent  Acts  of  Pflrllny^~t  ind  1)1,1,1^111^111  since  date  of 
first  edition.    2  vols. 
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